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In honour of the minority ethnic communities who navigate the dual challenges of
racism and housing inequality, this work is dedicated towards amplifying your voices

and championing a future where everyone has access to a home that not only

provides shelter but also blossoms into a sanctuary of belonging.
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EXECUTIVE SUMMARY

This policy report examines whether the forthcoming Scotland Human Rights Bill will
establish and realise the RTAH for ME communities in practice, or if it merely stands
as a symbolic aspiration. It aims to explore the potential impact and challenges of
incorporating international law in Scots law, and how improved legislation can ignite
positive changes in policy and practice. This report adopts a doctrinal legal
methodological approach, utilising desk-based methods. It draws upon primary and
secondary sources, including published data and reports to achieve its aims.

This report finds that the harmonised incorporation of ICESCR and ICERD treaties is
imperative in ensuring that ME communities in Scotland have a meaningful
mechanism to assert their rights and hold the state accountable for its human rights
obligations. This paper illustrates the intersectionality among race, culture, ethnicity,
and religion to better understand the needs of ME communities; in particular defining
cultural adequacy in housing. It concludes by stating that robust legislation does not
guarantee the practical realisation of rights. The Bill only marks the first milestone, as
it is equally crucial to consider measures for effective policy implementation.

Accordingly, the following six recommendations are made to the Scottish

Government and stakeholders:

(1) Establish a Minimum Core encompassing the seven RTAH elements
(2) Strengthen State Accountability via Measuring Progressive Realisation
(3) Abolish the Discretionary ‘intentionality test’ under Housing Act 1987
(4) Establish a Uniform Working Definition of Cultural Adequacy (CA)

(5) Increase Funding for Culturally Adequate Housing Supply

(6) Integrate ICERD directly within housing law and policy

It is the sincere aspiration of this report that its findings and recommendations will
serve as valuable insights for the Scottish Government, NGOs and other stakeholders.
By addressing the unique needs and challenges faced by ME communities, it is
anticipated that these recommendations will guide and prompt strategic actions that

prioritise inclusivity, equality, and the enhancement of housing rights for all.
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1. Introduction: Aims, Methodology and Scope

Scotland has received notable praise from the UN for its progressive and visionary
approach towards human rights compared to the rest of the UK.! However, despite
efforts, Scotland still confronts major challenges in meeting its human rights
obligations.? A housing emergency persists with 1.5 million people living in
overcrowded, dangerous, unstable or unaffordable housing.® Further, minority ethnic
(ME) groups continue to be subject to unwavering racial discrimination and
harassment, including in relation to housing.* In response to persistent human rights
concerns and advocacy by NGOs,® the Scottish Government proposed a new Human
Rights Bill in 2021.% The Bill seeks to incorporate the following four international human
rights (IHR) treaties into Scots law: i) International Covenant on Economic, Social and
Cultural Rights (ICESCR); ii) International Covenant on Civil and Political Rights
(ICCPR); iii) United Nations Convention on the Rights of the Child (UNCRC) and; iv)
International Convention on the Elimination of All Forms of Racism (ICERD).” The aim
is to bring the broad range of IHR into a single legislative document enforceable in
domestic courts.®. The Government pledged that the Bill will ‘help people and
communities to live with dignity wherever they are in Scotland, whatever their
circumstances’.® It has so far accepted 30 recommendations made by the National
Taskforce for Human Rights Leadership,'° who strive to ‘make these rights real in
everyday life, enable their full and equal enjoyment and provide the maximum
protection possible within devolved competence’.!! This begs the question, will the

proposed Bill deliver the right to adequate housing (RTAH) for ME communities, or

1 The National Scotland, ‘UN: Scotland is more committed to human rights than England’ (11 November
2018).

2 Scottish Human Rights Commission (SHRC), ‘Scottish human rights “report card” submitted to United
Nations: highlights threats to Human Rights Act, calls for action to tackle rights concerns across
Scotland’ (12 April 2022).

3 Shelter Scotland, ‘What is the housing emergency in Scotland?’ (2023).

4 Runnymede, ‘Taking Stock: Race Equality in Scotland’ (May 2020).

5 Shelter Scotland, ‘Shelter Scotland submission to the National Taskforce for Human Rights
Leadership’ (January 2021).

6 Scottish Government, ‘New Human Rights Bill’ (12 March 2021).

7 Ibid. Note: Whilst Scotland is not itself a State party, it has the competency to implement international
obligations of the UK (the official State party). See: Scotland Act 1998, Schedule 5 para 7(1)-(2).

8 Ibid.

9 Supra note 1.

10 Scottish Government National Taskforce for Human Rights Leadership, ‘National Taskforce for
Human Rights Leadership Report’, (12 March 2021).

1 1bid, pp. 60-61.
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https://www.gov.scot/publications/national-taskforce-human-rights-leadership-report/documents/
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does is it merely a symbolic aspiration? In light of this imminent and potentially
transformative legal reform, this policy report aims to evaluate the potential impact and
challenges of incorporating the RTAH and combating racial discrimination, as outlined
in the two ICESCR and ICERD treaties, within Scotland’s existing legal framework. In
particular, the report focuses on how improving legislation can ignite positive changes

in policy and practice.

According to population data, 4% of the Scottish population are from a ME
background, with the Asian population (Pakistani, Chinese, Indian and Bangladeshi)
being the largest minority ethnic group at 2.7%.*? Other ME communities include
Arabs, Africans and Caribbeans, as well as White Gypsy/Travellers, Polish and Mixed
Ethnicities.'® This report will not extend to ME refugees and asylum seekers, due to
the complexity of added immigration issues that fall outside the scope of Scotland's
devolved powers.'* This report chooses to focus on ME communities for several
reasons. First, ME communities are disproportionately affected by the housing crisis
in Scotland.'®> Several studies show that this group are particularly impacted by
housing disadvantage'® and experience the highest levels of homelessness risks.1” A
2022 report shows that 18% of homeless applicants are from a minority ethnic (non-
White Scottish or Other British) group, despite representing only eight per cent of the
adult population according to the latest 2011 Census.'® ME groups are more likely to
live in poor quality housing, in more deprived neighbourhoods and are less likely to be
homeowners.'® This is exacerbated by the fact that poverty levels for ME communities

12 See: Appendix: List of Tables — Table 1: Minority Ethnic (ME) Communities In Scotland; Scotland
Census, ‘Ethnicity’ (3 August 2021).

13 |bid.

14 See: Scottish Parliament, ‘Devolved and Reserved Powers’ (2023).

15 Deborah Menezes, Gina Netto, Sacha Hasan, ‘Minoritised Ethnic Access to Housing in Scotland at
Key Transition Points’ (June 2023) Heriot Watt University; Sue Lukes, Nigel de Noronha, Nissa Finney,
‘Slippery discrimination: a review of the drivers of migrant and minority housing disadvantage’ (2019)
45(17) pp. 3188-3206.

16 Centre for Homelessness Impact, ‘Ethnic Inequalities and Homelessness in the UK’ (December
2022).

17 See: Glen Bramley, Suzanne Fitzpatrick, Jill Mcintyre, Sarah Johnsen, ‘Homelessness and Black and
Minoritised Ethnic Communities in the UK: A Statistical Report on the State of the Nation’ (November
2022) Heriot Watt University, Oak Foundation, I-Sphere.

18 UK Collaborative Centre for Housing Evidence, ‘Race Equality In Housing: A Review Of The Policy
Approach In England, Scotland And Wales’ (14 December 2022).

19 |bid, p. 7. See also: William Shankley and Nissa Finney, ‘Ethnic minorities and housing in Britain’ in
Bridget Byrne, Omar Khan, Claire Alexander, James Nazro, William Shankley (Eds.) Ethnicity and Race
in the UK (Bristol University Press, 2020).
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are double the national average and rising.?® Despite the significant toll on ME
communities, there appears to be a lack of focused initiatives to address their specific
needs which this report aims to address. Secondly, to truly uphold Scotland’s
commitment to promoting race equality,?! it is imperative to understand the intricate
relationship between race and housing. Non-white ME groups face unique obstacles
when seeking access to housing that require targeted solutions. For example, they are
more likely to experience harassment and racism from neighbours and community,
hidden homelessness, overcrowding due to a shortage of large housing stock for multi-
generational families, limited access to housing support and homelessness services,
as well as inadequate and culturally inappropriate temporary accommodation (TA).%?
Thirdly, there is a dearth of scholarly research examining the intersection of housing
and race, and the resulting implications for ME communities in Scotland. As Bramley
et. al states, ‘what is particularly distressing is the apparent link between
homelessness and race discrimination. This needs further investigation.’?® By directing
attention to the lived experiences of ME communities in Scotland, the report aims to
advocate for improved legislation, as well as targeted interventions and policy
measures, that can address the specific needs and concerns of these communities,
leading to more equitable housing outcomes for all. As Moons and Hubeau assert, the
RTAH ‘should no longer be seen as giving rise to an obligation of means, but rather to

an enforceable obligation of result’.?*

This report is divided into two sections. Section | will outline the international legal
framework on the RTAH and define States parties’ obligations. It will interpret the
RTAH through the ICESCR and its seven elements interpreted in CESCR’s General
Comment No.4,25 focusing specifically on defining the cultural adequacy (CA) element
within the Scottish context. It illustrates the intersectionality among ethnicity, culture
and religion to better understand the needs of ME communities. Section Il will analyse

the intersection of race and housing through an analysis of ICERD and Scotland’s race

20 Joseph Rowntree Foundation, ‘Ethnicity, poverty and the data in Scotland’ (October 2021), p. 1.

21 See: Scottish Government, ‘Race equality framework for Scotland 2016 to 2030’ (21 March 2016)
and Scottish Government, ‘Race Equality: immediate priorities plan’ (14 September 2021).

22 Supra note 15 and 16.

23 Supra note 17.

24 Nico Moons and Bernard Hubeau, ‘Conceptual and Practical Concerns for the Effectiveness of the
Right to Housing’ (2016) 6(3) Ofati Socio-Legal Series, pp. 656.

25 UN Committee on Economic, Social and Cultural Rights (CESCR), ‘General Comment No. 4: The
Right to Adequate Housing (Art 11(1) of the Covenant’ (1991) E/1992/23.
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policy framework, highlighting systemic racism as a key barrier to realising the RTAH.
This report argues that the incorporation of ICESCR and ICERD is imperative in
ensuring that ME communities in Scotland have a meaningful mechanism to assert
their rights and hold the state accountable for fulfilling its obligations. To ensure that
the RTAH is of reach to ME communities, both treaties must be harmonised; the
Government’'s commitment to anti-racism and discrimination needs to be fully
embedded within housing policy. The report concludes by stating that robust
legislation does not guarantee the practical realisation of rights. The Bill only marks
the first milestone, as it is equally crucial to consider measures for effective policy
implementation to realise the RTAH.

2. The International Right to Adequate Housing (RTAH) in Scots Law

2.1 ICESCR and the RTAH: Definitions, Significance and Implications

The international RTAH is regrettably overlooked due to its nature as an economic,
social and cultural right (ESCR). ESCRs are perceived to be the ‘poor cousins of the
rights world’?® as obligations arising from them have been harder to define and enforce
than civil and political rights.?” This complexity stems from the positive nature of these
rights, demanding proactive state action despite finite resources, along with the
difficulty of measuring its progress due to its ambiguity and differences in
interpretation.?® Nonetheless, the RTAH is an indispensable right, ‘integral to core
human rights values such as dignity, equality, inclusion, wellbeing, security of the
person and public participation’.?® Per se, homelessness is a prima facie violation of
the RTAH. It is not only a ‘profound assault’° to the individual’s dignity and wellbeing

but endangers the whole society fabric.3® As Fredman highlights, ‘homelessness

26 Markus Moos, A Research Agenda for Housing (Edward Elgar Publishing, 2019), pp. 15-30.

27 David Bilchitz, ‘Giving Socio-Economic Rights Teeth: The Minimum Core and Its Importance’ (2002)
118 South African Law Journal, pp. 484-581.

28 Courtney Jung, Ran Hirschl and Evan Rosevear, ‘Economic and Social Rights in National
Constitutions’ (2014) 62 (4) The American Journal of Comparative Law.

29 OHCHR, ‘Guidelines for the Implementation of the Right to Adequate Housing - Report of the Special
Rapporteur on adequate housing as a component of the right to an adequate standard of living, and on
the right to non-discrimination in this context’ (2019) A/HRC/43/43, p. 4.

30 |bid, ‘Guideline No. 5’, p.7.

31 Miroslav Tvrdon, Radoslav Lojan, Tibor Mahrik, Stefan Zaharia, Vladimirovna Ekaterina Davydova,
‘Homelessness as a Social Problem — Socio-pathological phenomenon — Qualitative Analysis (2022)
13(2) Journal of Education Culture and Society, pp. 95-97.
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leaves an individual exposed to a range of risks: physical assault, rape, illness,
exposure to the elements, and severe discomfort’.22 Further, homelessness drastically
diminishes an individual's ability to enjoy other fundamental rights such as health,
education and non-discrimination, as ‘without basic socio-economic entitlements, civil
and political rights cannot be fully exercised’.3 It is therefore imperative that states
prioritise the realisation of the RTAH as it serves as a catalyst for the fulfilment of all
other human rights, in turn promoting positive outcomes for communities while

safeguarding their dignity.

In international law, the RTAH is derived from the right to an adequate standard of
living found in Article 11(1) ICESR.** It is also found in several other subject-specific
international treaties and conventions that are less relevant for the purposes of this
report.3® The RTAH is interpreted by the CESCR in a broad sense as not merely
shelter but as ‘the right to live somewhere in security, peace and dignity’.3¢ In
determining whether housing is ‘adequate’, the CESCR identified the following seven
interwoven elements that should be taken into consideration by all States parties: i)
legal security of tenure; ii) availability of services; iii) affordability; iv) habitability; v)
accessibility; vi) location and; vii) cultural adequacy (CA).3” These elements form a
foundational core that should be guaranteed to all individuals as part of the RTAH. In
principle, any individual who does not have access to these entitlements may bring a
complaint to the CESCR stating that they are deprived of the RTAH as established in
international human rights law (IHRL).3 By incorporating the RTAH into Scots law,
individuals will be able to directly assert their rights locally and alleviate the need for
complex arguments connecting to civil and political rights enforceable under the UK

Human Rights Act.®® Further, there is a strong expectation that the Government will

32 Sarah Fredman, Human Rights Transformed: Positive Rights and Positive Duties (OUP, 2008), p.
205.

33 |bid, p. 67.

34 International Covenant on Economic, Social and Cultural Rights (ICESCR) (adopted: 16 December
1966; entry into force: 3 January 1976), Article 11(1).

35 See: Universal Declaration of Human Rights (UDHR) Article 25(1); International Covenant on Civil
and Political Rights (ICCPR) Article 17(1); Convention on the Elimination of All Forms of Discrimination
against Women (CEDAW), Article 14(2)(h); United Nations Convention on the Rights of the Child
(UNCRC), Article 27(3); ICERD, Article 5(e)(iii).

36 Supra note 25, para 7.

37 |bid, para 8.

38 Padraic Kenna, Housing Rights and Human Rights (Brussels: FEANTSA, 2005), p.5. See also:
OHCHR, ‘Complaints about human rights violations’ (2023)

3% Human Rights Act 1998 (c. 42) (UK).
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use these seven elements as benchmarks to measure how its housing legal and policy
framework will meet the required human rights standards, thereby improving access
to the RTAH.

2.1.1 States Parties’ Obligations: ‘Progressive Realisation’, ‘Minimum Core’

and Non-Discrimination

International law imposes explicit obligations on States to ‘respect, protect and fulfil’
human rights.*® These should ideally be fully embedded and respected in domestic
law to hold the State accountable.*! First, Article 2 ICESCR places positive duties on
States to ‘progressively realise’ all ESCRs.*? The intentional wording of ‘progressive
realisation’ recognises that ESCRs cannot be fulfilled immediately but that steps
should be taken ‘within a reasonable short time’.#3 For States parties to satisfy their
obligations, they must demonstrate that they have ‘taken whatever steps are
necessary...to realise the right for every individual in the shortest possible time in
accordance with the maximum of available resources’.** For instance, the CESCR
states that the adoption of legislation is ‘highly desirable’ to achieve this and in some
cases ‘may even be indispensable’.*>* The RTAH is not specifically protected in Scots
law and therefore the Bill is an important first step of establishment and legal
recognition of the RTAH that is welcomed. The Government recognises its
international duties in its National Performance Framework (NPF), where it commits
to ‘respect, protect and fulfil human rights and live free from discrimination’.*¢ Further,
Scotland’s ‘Housing to 2040’ introduced in 2021, sets out the country’s vision to
progressively realise the RTAH.#’ This policy aims to ensure that everyone has ‘a safe,

good quality and affordable home that meets their needs in the place they want to

40 See: Appendix: List of Tables, Table 2: The Nature of States Parties’ Obligations under ICESCR for
the RTAH. See also: David Jason Karp, ‘What is the responsibility to respect human rights?
Reconsidering the ‘respect, protect, and fulfil’ framework’ (2020) 12(1) International Theory, pp. 83-108.
41 CESCR, ‘General Comment No. 9: The domestic application of the Covenant’ (3 December
1998) E/C.12/1998/24, paras 2-5. See also: C. Economides, ‘The Relationship Between International
and Domestic Law’ (1993) European Commission for Democracy Through Law Venice Commission,
paras 3.6 and 4.9(c).

42 Supra note 34, ICESCR Article 2.

43 CESCR, ‘General Comment No. 3: The Nature of States Parties’ Obligations’ (14 December 1990)
E/1991/23, para 2.

44 |bid, paras 13-14.

45 |bid, para 3.

46 Scottish Government, ‘National Outcomes: Human Rights’ National Performance Framework’ (2023).
47 Scottish Government, ‘Housing to 2040’ (15 March 2021).
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be’,*8 through investing ~£16 billion in affordable housing supply to deliver 100,000
homes by 2031, building stronger and more vibrant places, improving community
involvement and more by 2040. However, the seven elements of the RTAH are yet to
form a core part of the strategy. A holistic approach encompassing the seven elements
is vital to ensure that that all aspects of housing are taken into account, which will
make the realisation of the RTAH achievable.

Secondly, States parties have an immediate ‘minimum core obligation’ to provide
essential levels of enjoyment of each right.*® The minimum core (MC) approach aims
to establish a minimum legal content for all ESCRs.® It seeks to ‘set a quantitative
and qualitative floor of socio-economic rights that must be immediately realised by the
state as a matter of top priority’.>! States have a ‘margin of appreciation’ in their choice
of means to fulfil this right.52 As clarified by the CESCR, the MC is a ‘presumptive legal
entitlement, a non-derogable obligation, and an obligation of strict liability’.52 It exists
regardless of the state’s availability of resources.>* As McCall-Smith contends, states
‘arguing that social protection is unaffordable in the context of delivering the MC ESC
rights is a losing argument’.>® The Government must therefore define a MC for the
RTAH that encompasses the aforementioned seven elements. Whilst the Government
has committed to a MC, it has not yet been defined nor expanded on how it will be
enforced.>® IHRL and literature states that street homelessness and forced evictions
violate the MC of the RTAH.>” Hence, Scotland’s base MC should, at the very least,
prioritise eradicating rough sleeping and preventing forced evictions, both of which

remain persistent challenges. However, this is Scotland’s baseline of compliance, ‘it

48 |bid.

49 |bid, para 10.

50 Katharine G. Young, ‘The Minimum Core of Economic and Social Rights: A Concept in Search of
Content’ (2008) 33 (113) The Yale Journal of International Law, p. 125.

51 The World Bank, ‘Minimum Core Obligations of Socio-Economic Rights’ (26 January 2018).

52 CESCR, ‘General Comment No. 3: The Nature of States Parties’ Obligations (Art. 2, Para. 1 of the
Covenant)’' (14 December 1990) E/1991/23, para 4.

53 |bid, para 10.

54 |bid, para 11.

5 Kasey McCall-Smith, ‘Minimum Standards for Delivering Economic, Social and Cultural Rights’ (22
June 2020) The Scottish Government: Academic Advisory Panel to the National Taskforce for Human
Rights Leadership Minimum Standards for Delivering Economic, Social and Cultural Rights, p. 21. See
also: ILO, Fiscal Space for Social Protection and the SDGs, Extension of Social Security Working
Paper, ESS048 (ILO 2017).

56 Scottish Government, ‘A Human Rights Bill for Scotland consultation’ (15 June 2023), Part 7: The
Duties.

57 Markus Moos, A Research Agenda for Housing (Edward Elgar Publishing, 2019), p. 19.
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does not limit national ambitions which may go further’.>® The UN Guidelines on the
Implementation of the RTAH should be used as a guiding framework.%° It highlights 16
guidelines and actions that Scotland should take to realise the RTAH, including the
immediate need to ‘guarantee the RTAH as a fundamental human right linked to the
dignity and the right to life’, as well as ‘take immediate steps to ensure the progressive

realisation of the RTAH in compliance with the standard of reasonableness’.%°

Lastly, the second immediate obligation on States parties is to not discriminate in
access to the RTAH, in accordance with Article 2(2) and 3 ICESCR.5* To comply with
this duty, the Scottish Government must develop targeted solutions for the specific
barriers ME communities face in relation to housing, which will be further explored in
Chapters 1.2 and 1.3. This is crucial to ensure that the RTAH is truly accessible to

everyone, including ME communities, as required under IHRL.?

2.1.2 The Prohibition on Retrogressive Measures

The concept of progressive realisation safeguards against the regression of rights.
States parties are not permitted to reduce the level of protection once a certain level
has been reached, even under resource constraints.®® States must refrain from
‘diminishing the protection of the Covenant rights through legislation, changes in policy
or withdrawal of funds’, except in exceptional circumstances that have not been
defined.®* For example, a recent report by LA chief executives suggested removing
the latest advancements in the Unsuitable Accommodation Order (UAO) legislation

which had widened the legislation out to all households and limited time in unsuitable

58 Mitchell Lynsey, Elaine Webster, Diana Camps, ‘Incorporating International Human Rights: The Right
to Cultural Life in Scotland’ (2023) Human Rights Consortium Scotland, p. 23.

59 OHCHR, ‘Guidelines for the Implementation of the Right to Adequate Housing - Report of the Special
Rapporteur on adequate housing as a component of the right to an adequate standard of living, and on
the right to non-discrimination in this context’ A/HRC/43/43 (26 December 2019).

50 |bid, p. 4-5; ‘Guideline No.1’ and ‘Guideline No.2’.

61 Supra note 25, para 6. See also: CESCR, ‘General Comment No. 20: Non-discrimination in economic,
social and cultural rights (Art. 2, para. 2)’, 42nd session, UN Doc E/C.12/GC/20 (2 July 2009) (GC20),
paras 6, 23 and 30.

62 Supra note 25, para 6.

63 CESCR, ‘General Comment No 3: The Nature of States Parties Obligations (Art. 2, par.1), 5th
session, UN Doc E/1991/23 (14 December 1990) (GC3), para 9.

64 |bid, para 9. See also: UK Parliament, ‘Joint Committee on Human Rights: Twenty-First Report 4:
The Status of Economic, Social and Cultural Rights’ (2004), para 50.
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accommodation from 14 to 7 days.®® Further, Glasgow City Council introduced a £2m
cut to its homelessness budget, leading to an increase in rough sleeping.®® Both
examples show a reduction in the level of protection that had already been provided

and would therefore be in violation of Scotland’s IHRL obligations.

2.2 Scotland’s Homelessness Legal Framework

Known as ‘the land of milk and honey®” and ‘the most progressive in Europe’,%8
Scotland is internationally recognised for its legal rights-based response to
homelessness.®® One key legal feature is the Housing (Scotland) Act 1987, as
amended by the Homelessness etc. (Scotland) Act 2003, which lays down the right to
temporary and permanent accommodation for unintentionally homeless persons.”®
Under Section 29, local authorities (LAs) must provide accommodation to anyone who
is threatened with homelessness within the next two months.”* Since 2012, this duty
applies irrespective of priority need.”? The purpose is to offer temporary
accommodation (TA) until permanent accommodation becomes available. As Goodlad
states, Scotland’s ‘remedy is seen not as humanitarian or charitable treatment but
entitlement to accommodation and support’.”® To access this right, individuals must
present themselves as homeless by filing a homeless application with an LA of their
choice.” Whilst the application process is ongoing, LAs have a statutory duty to

provide interim accommodation.” This is in contrast to England where the right to

65 Solace Scotland, ‘Housing in Scotland: Current Context and Preparing for the Future’ (July 2023),
para 40, p. 10.

66 See: Gabriel McKay, ‘Glasgow homelessness ‘crisis’ as staff struggle with cuts’ (The Herald, 8 August
2023); Chris Clements, ‘Glasgow faces rough sleeping rise after funding reduced, charity warns’ (BBC,
6 July 2023); Stewart Paterson, ‘Homeless budget cuts: Meals stopped and an end to decorating flats’
(Glasgow Times, 4 April 2023)

67 Gerry Mooney, Lynee Poole, “A land of milk and honey?’ Social policy in Scotland after Devolution’
(2004) 24(4), p. 459.

68 Scottish Government, ‘Health and Homelessness Standards’ (3 March 2005).

69 See: E Watts, ‘The impact of legal rights to housing for homeless people: a normative comparison of
Scotland and Ireland’ (2013) Dissertation Thesis University of York; Isobel Anderson, Regina Serpa,
‘The Right to Settled Accommodation for Homeless People in Scotland: A Triumph of Rational Policy-
Making?’ (2013) 7(1) European Journal of Homelessness.

70 Housing (Scotland) Act 1987, s.29 and 31.

"1 1bid, s.29.

72 Homelessness (Abolition of Priority Need Test) (Scotland) Order 2012.

78 Robina Goodlad, ‘Scottish Homelessness Policy: Advancing Social Justice?’ (2005) 50(1) Scottish
Affairs, pp. 86-105.

74 Homeless Persons (Suspension of Referrals between Local Authorities) (Scotland) Order 2022.

75 Supra note 70.
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accommodation is limited to only those ‘in priority need’.”® This has resulted in a
significant number of homeless persons, who are not pregnant women, dependent
children or with mental and/or physical disabilities, having no right to accommodation
nor adequate help.”” In this way, Scotland distinguishes itself by adopting a ‘welfare
paternalist ethos, increasingly distinct from accepted English norms’.”® By providing a
legal route to secure housing, Scotland’s approach effectively minimises the

associated stigma with homelessness and empowers those impacted by it.”®

Homelessness is defined broadly, including instances for example, where someone
has accommodation, yet it is not reasonable to occupy it (such as due to risk of
violence or domestic abuse).8° This expansive definition is favoured as it challenges
the misconception that homelessness is solely limited to rough sleeping.?! By
acknowledging and addressing a broader spectrum of homelessness, the legal
framework in Scotland is in line with IHRL guidelines and helps prevent the
marginalisation of certain homeless individuals or groups.®8? This is especially
important to formally recognise and offer support to individuals from minority ethnic
backgrounds, who are more likely to be in situations of hidden homelessness due to

overcrowding, rather than rough sleeping.

However, the law does not guarantee the right to permanent accommodation to those
deemed ‘intentionally homeless’.84 This refers to persons who ‘deliberately did or failed
to do anything which led to the loss of accommodation which it was reasonable for
them to continue to occupy’.?® Instances include failure to pay rent arrears despite

having the means to do so and eviction resulting from anti-social behaviour.8® Whilst

76 The Homelessness (Priority Need for Accommodation) (England) Order 2002, s.2.

77 Crisis, ‘The Homelessness Legislation: An Independent Review of the Legal Duties owed to
Homeless People’ (2015), p.12.

78 Hal Pawson, Emma Davidson, ‘Radically divergent? Homelessness policy and practice in post-
devolution Scotland’ (2008) 8(1) European Journal of Housing Policy, p. 45.

79 Beth Watts, ‘Having a legal right to settled accommodation empowers homeless people in Scotland’
(LSE Blog, 2 December 2014).

80 Supra note 70, s.24; Housing (Scotland) Act 1996, s.175-177.

81 Crisis, ‘Public attitudes towards homelessness: wave one’ (11 April 2021).

82 Supra note 29, p. 7.

83 Gina Netto, Filip Sosenko, Glen Bramley, ‘Poverty and Ethnicity in Scotland: Review of the literature
and datasets’ (April 2011) Joseph Rowntree Foundation.

84 Supra note 70, s.26 and 31.

85 Scottish Government, ‘Homelessness in Scotland: 2021/22’ (18 August 2022).

86 Shelter Scotland, ‘Intentionally or unintentionally homeless’ (6 January 2023).
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LAs no longer have a duty to apply the intentionality test, they retain the discretion to
exercise it.8” This is problematic as it excludes vulnerable individuals who may be
facing complex situations, thus leaving those in need of support to fall within the gaps
of the system. For example, the ‘Aye We Can’ consultation in 2018 found that LGBT
persons were wrongly classed as intentionally homeless due to a lack of
understanding of family breakdown when sexuality is disclosed.®8 Further, Crisis
stated that when operating in Lothians, every ‘intentionally homeless’ person they
worked with had unaddressed underlying support needs.®® Moreover, the
inconsistency in practice is concerning as some LAs choose to investigate
intentionality while others opt not to do so, leading to disparities in support received
by applicants across different regions.®® To align with international standards, it is
imperative for Scotland to completely abolish the intentionality test, thereby ensuring

that homelessness support is accessible to all individuals who require it.

The Housing (Scotland) Act 1987 is further amended by the Housing (Scotland) Act
2001 which requires LAs to provide a minimum of standards in TA, as well as advice
and assistance to homeless persons.®® It also introduced a right to review for
homelessness applications, giving individuals the chance to challenge decisions within
21 days of receiving it.°> However, in the instance that the accommodation offer made
is unsuitable, applicants find themselves in a precarious situation. Refusing an
unsuitable offer could result in prolonged homelessness due to potential delays in
receiving a new offer and limited support from LAs who have, in principle, fulfilled their
duty under section 29. To avoid this, NGOs such as Shelter advise initial acceptance
of an unsuitable accommodation offer and to thereafter request for a transfer or an
exchange.®® However, this involves a high degree of uncertainty and further, upon
acceptance, applicants forfeit their right to review under the Housing Act 2001.

87 Supra note 70, s.33.

88 Glasgow Homelessness Network, ‘Can we fix homelessness in Scotland: Aye We Can’ (March 2018),
para 2(3).

89 Crisis, ‘Consultation on local connection and intentionality provisions in homelessness legislation:
Response from Crisis’ (April 2019), p.3.

9 Supra note 88.

91 Housing (Scotland) Act 2001, s.2.

92 |pid, s.4.

93 Shelter Scotland, ‘Requesting a review of a homeless decision’ (2023).
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Alongside legislation, several policies and mechanisms work to fight against
homelessness, such as the creation of the Homelessness and Rough Sleeping Action
Group (HRSAG) which brings together experts to provide recommendations to the
Government on eradicating rough sleeping and improving TA.°®* Other policies include
the Ending Homelessness Together Action Plan, Implementation of Rapid Rehousing
Transition Plans and the Rapid Rehousing and Housing First Approach.®> Although
Scotland's legal framework appears robust on paper, the law in practice reveals
shortcomings in fully realising the RTAH, as examined in section 2.2.1. Reiterating
Anderson, ‘while the Scottish approach still compares favourably internationally,
robust commitment to policy delivery, as well as monitoring implementation and review

of outcomes all remain essential to ensure policy effectiveness’.%®

2.2.1 Temporary Accommodation (TA)

While Scots law provides all homeless persons the right to TA,% it is deficient in
providing adequate protections to ensure quality standards in TA. The Homeless
Persons (Unsuitable Accommodation) (Scotland) Order 2014 (UAO) places duties on
LAs to provide TA that is ‘suitable for occupation by a homeless household, taking into
account the needs of the household’.®® Accommodation is considered unsuitable if it
is not wind and watertight, doesn’t meet minimum safety standards and not suitable
for occupation taking into account the needs of the household.®® LAs must always fulfil
these ‘basic standards’ without exemption,'% yet they often fail to do so. In addition,
there are location and further physical standards that must be met which are more in
line with the RTAH’s seven elements,'%! yet these are subject to exceptions; for
example, if the LA did not have suitable accommodation available due to lack of.1%?
The UAO was extended in 2019 to mandate that LAs restrict their use of unsuitable

94 Scottish Government, ‘Homelessness and Rough Sleeping Action Group’ (2023).

9 Scottish Government, ‘Ending homelessness together: annual report 2022’ (20 October 2022) and
‘Rapid Rehousing Transition Plans Annual Report: 2020-21° (5 May 2022)

% |sobel Anderson, ‘Delivering the Right to Housing? Why Scotland Still Needs an ‘Ending
Homelessness’ Action Plan’ (2019) 13(2) European Journal of Homelessness, p. 131.

97 Supra note 70, s.29.

% The Homeless Persons (Unsuitable Accommodation) (Scotland) Order 2014, Article 4(B).

99 |bid, Article 4.

100 |pjd.

101 1bid, Art 5. See also: Scottish Government, ‘Homelessness Code of Guidance’ (November 2019),
paras 8.7-8.15.

102 Sypra note 98, Art 6.
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accommodation to a maximum of seven days and in 2020, this was extended to all
households.'3 This includes the use of B&Bs and hotels.1%4 As part of what is suitable,
LAs must ‘take into account the needs of the household’.1%> However, the landmark
decision in Glasgow City Council v X% clarified that LAs do not have an absolute duty
to take into account individual needs in TA, provided that general needs are taken into
account.’%” The Court in this case distinguished between TA and permanent
accommodation, the latter subject to a higher standard. This issue was whether the
LA had an absolute duty to provide suitable TA to a household with four children,
including one disabled child who required a separate bedroom due to his support
needs.'% The Inner House ruled in favour of the Council, which has in effect limited
LA duties to take into account cultural needs as required under IHRL, as one type of
individual need of the household. Ergo, the Court’s interpretation results in ME
communities facing a higher risk of being placed in TA which does not meet their
specific needs, obstructing the full realisation of the RTAH.

TA standards are even further expanded in the Interim Code of Guidance,'®® which
includes a set of advisory standards for LAs to have ‘regard to’.*10 It includes standards
such as sufficient bedroom space, an affordability guarantee, and the identification of
cultural or religious need when determining location.''! The Government is in the
process of compiling these standards into a single Temporary Accommodation
Standards Framework (TASF).112 While the Guidance aligns with the seven elements
of the RTAH to a large extent, it is not legally binding and therefore its effectiveness is

undermined as LAs often do not follow it. For example, many households are unable

103 The Homeless Persons (Unsuitable Accommodation) (Scotland) Amendment Order 2020.

104 Scottish Government, ‘Homeless Persons (Unsuitable Accommodation) (Scotland) Order 2020
amendment: BRIA’ (8 May 2020), para 1.5.

105 Supra note 98.

106 Glasgow City Council v X and Shelter, the National Campaign for Homeless People Limited
(Interveners) [2023] CSIH 7

107 |bid, para 43.

108 |pid, para 3 and 14.

109 Scottish Government, ‘Homelessness Code of Guidance: Annex A: Advisory Standards for
Temporary Accommodation’ (November 2019).

110 |pid, Chapter 8.

111 1bid.

112 Scottish Government, ‘Temporary accommodation standards framework’ (26 April 2023).

Page 19 of 57


https://www.gov.scot/publications/amendment-homeless-persons-unsuitable-accommodation-scotland-order-2020-bria/
https://www.gov.scot/publications/amendment-homeless-persons-unsuitable-accommodation-scotland-order-2020-bria/
https://www.gov.scot/publications/temporary-accommodation-standards-framework/pages/4/

to afford TA charges!!® and are provided with little to no security of tenure by way of

occupancy agreement and often eviction which does not require a court order.1

Despite legal duties in place, LAs fail to meet their obligations. First, LAs do not always
provide TA to eligible households. For example, in 2021/22, there were 690 cases of
households not receiving TA.1®> As SPICE states, some LAs use ‘gatekeeping’ tactics’
by informing homeless persons to try other housing alternatives before applying as
homeless.''® Further, as found by Scottish Housing Regulator, ‘a number of councils
are finding it increasingly difficult to fully meet their statutory duties, particularly those
relating to the provision of TA’, with much of this relating to problems in ‘accessing an
adequate supply of appropriate TA'.117 It further states, ‘pressures on councils are
considerable...There is an emerging risk of systemic failure in the provision of
homelessness services, particularly in securing TA’.*'® Secondly, a report by a
government-commissioned Task and Finish group shows that a large number of
individuals are stuck in TA for lengthy periods, with ME groups more likely to
experience prolonged stays in TA than their white counterparts.'® For example, in
2021/2022, African households spent an average of 333 days in TA, whereas White
Scottish households spent an average of 205 days.'?° Ironically, TA is not as
temporary as the name suggests. The ideal is, as Foster argues, ‘providing permanent
homes for the homeless...instead of temporary solutions’.*?! However, the insufficient
supply of suitable housing hinders LAs capacities to fulfil their role effectively. LAs are
simply unable to allocate homes when demand exceeds supply. For instance, a 2021
Shelter report states that, ‘Scotland still falls short when it comes to meeting demand,
resulting in high numbers of households in TA as LAs struggle to source suitable

permanent accommodation within which they can discharge their homelessness

113 Rebecca Morton, Ben Christman, ‘Charges for temporary homeless accommodation in Scotland —
law and reality’ (Legal Services Agency, 2021).

114 Shelter Scotland, ‘Eviction if you're staying in temporary accommodation’ (2023).

115 Scottish Government, ‘Temporary Accommodation Task and Finish Group: final report and
recommendations’ (30 March 2023).

116 SPICE, 'Homeless temporary accommodation — policy and statistics’ (25 April 2023).

117 Scottish Housing Regulator, ‘Homelessness services in Scotland: A thematic review - February
2023’ (9 February 2023), Part 5: Challenges.

118 bid.

119 Sypra note 115.

120 |pid.

121 Dawn Foster, ‘What can the UK learn from how Finland solved homelessness’ (The Guardian, 22
March 2017).
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duties’.*?? Thirdly, LAs place individuals and households in unsuitable ‘squalid’ TA
conditions, with ME communities experiencing heightened levels of severe housing
deprivation.'?® For example, in 2021/22, there were 2,015 breaches of the UAO,?4
with the quality of temporary accommodation being ‘extremely variable’.*?> It is
therefore strikingly evident that, despite the existence of defined legal obligations, a
huge implementation gap remains as LAs fail to meet their statutory obligations in
relation to the provision and quality of TA. It is therefore imperative as a preliminary
step, that the Government ‘prioritises the delivery of new social homes by 2025’, as
recommended by the Task and Finish Group through the Affordable Housing Supply
Programme.'?¢ Finally, as McCall-Smith observes, housing in Scotland is ‘often
discussed as a commodity rather than a right’.12” Whilst a rights-based approach is
necessitated to incorporate the RTAH, its effectiveness is constrained without a
sufficient housing supply; even a robust legal framework cannot ensure adequate
housing without this fundamental support.

2.3 Cultural Adequacy (CA)

Stricto sensu, under international law, every state is obliged to ensure that CA is
respected in order to fulfil their duty to progressively realise the RTAH.1?2 As all ESCR
rights are interdependent, the RTAH also encompasses the right to take part in cultural
life under Article 15 ICESCR.'?° This is recognised in Scots law where LAs have a
duty to assess applicants’ housing support needs when allocating accommodation,
however, the explicit consideration of CA is absent.'30 As the Bill incorporates the CA,
the crucial question to be examined is — what should CA look like within the Scottish
context for ME communities? The CESCR offers little when it comes to providing
normative content to CA in relation to housing. The CESCR has defined CA in a narrow

sense as, ‘the way housing is constructed, the building materials used and the policies

122 Tatora Mukushi, ‘Housing as a human right — realising the human right to housing in Scotland’
(Shelter Scotland, December 2021), p. 23.

123 The Scotsman, ‘Edinburgh Council put homeless families in squalid rooms costing’ (31 March 2019).
124 Supra note 85: Temporary accommodation.

125 |hid.

126 Supra note 115.

127 Supra note 55.

128 Sypra note 23.

129 Supra note 34, ICESCR Article 15 1(a).

130 Housing Support Services (Homelessness) (Scotland) Regulations 2012.
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supporting these must appropriately enable the expression of cultural identity and
diversity of housing’.13! The cultural significance of housing construction is pertinent
to certain ME communities as elaborated later. However, the definition provided by the
CESCR is insufficient. It ties the expression of cultural identity solely to policies
supporting housing build and further, lacking clarity on whether both housing exterior
and interior are included. In any case, CA should be interpreted beyond mere physical
construction. It should be interpreted as facilitating the realisation of the right to
express and practice one’s cultural identity within the home and surrounding areas.
As stated by CIH Scotland, CA ‘also encompasses the space surrounding
homes...outdoor space plays an important role in promoting cultural life’. Further,
fulfilling CA should ‘not be used to justify the provision of housing that is inadequate in

terms of security of tenure, quality, accessibility, affordability or location’.*3?

The CESCR defines culture holistically, encompassing ‘ways of life, language, oral
and written literature, music and song, non-verbal communication, religion or belief
systems, rites and ceremonies, sport and games, methods of production or
technology, natural and man-made environments, food, clothing and shelter and the
arts, customs and traditions through which individuals, groups of individuals and
communities express their humanity and the meaning they give to their existence’.'33
Culture therefore forms an integral part of an individual's identity; to deny it is to negate
the very essence of their existence. In relation to rights, ‘cultural rights are an integral
part of human rights, which are universal, indivisible and interdependent’,'3* with all
persons having ‘a right to conduct their own cultural practices, subject to respect for
human rights and fundamental freedoms’.23> This is reaffirmed in UN Declaration on

Cultural Diversity and the Fribourg Declaration.3¢ In relation to housing, the Geneva

131 Sypra note 25.

132 CIH Scotland, ‘Walking the Talk — An overview of the right to adequate housing and human rights
issues for landlords in Scotland’ (31 January 2022).

133 CESCR, ‘General Comment No. 21: Right of everyone to take part in cultural life (art. 15, para. 1 (a)
of the International Covenant on Economic, Social and Cultural Rights)’, para 13, p. 3-4. See also: UN
Educational, Scientific and Cultural Organisation (UNESCO), ‘Universal Declaration on Cultural
Diversity’ (2 November 2001); Preamble states: ‘culture is ‘the set of distinctive spiritual, material,
intellectual and emotional features of society or a social group, and that it encompasses, in addition to
art and literature, lifestyles, ways of living together, value systems, traditions and beliefs”

134 |bid, para 5.

135 |bid.

136 UNESCO, ‘Universal Declaration on Cultural Diversity’ (2 November 2001); ‘The Fribourg
Declaration on Cultural Rights’ (7 May 2007).
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UN Charter on Sustainable Housing states that ‘housing policy should take into
consideration questions of cultural identity, value and emotional wellbeing’,**’ that
should be addressed through, for example, ‘housing that takes into consideration the
background and culture of inhabitants’.13 Similarly, the SHRC has interpreted CA
domestically in its broad sense, stating ‘housing policy and practice must appropriately
enable the expression of cultural identity’.*3° For many ME communities, this involves
an understanding into their different cultures and upbringing. For instance, Chinese
households are against the open plan kitchens as according to their ‘feng shui’
traditions, the kitchen is considered ‘an inauspicious area as the energy drains away
in this location’.14° Further, many Asians have a strong preference for living within their
communities, ‘expressed as a desire for living in multi-generational, extended family
households’.*4! The Government has acknowledged this and have encouraged LAs to
consider larger accommodation for ME households.'*? However, with an insufficient
supply of affordable properties with three or more bedrooms, ME household needs are
not being met.1*3 This has resulted in severe overcrowding amongst South Asian

households, leading to disadvantage in other areas.'#*

The UN Guidelines on the RTAH states that ‘participation in the design, construction
and administration of housing should reflect the diversity of communities and ensure
that the needs of all residents are represented’.1*> However, Netto finds that there is
a gap in service provision responsiveness to cultural needs, including dietary needs,
religious and gender preferences, as well a lack of interpreting and translation
services. 148 This is for several reasons, such as the absence of legislation compelling

LAs to meet cultural needs, lack of cultural awareness and training, and the

137 Geneva UN Charter on Sustainable Housing (16 April 2015) E/ECE/1478/Rev.1, para 16.

138 |bid, para 16 (iii).

139 SHRC, ‘Our Law and Policy Work - Right to Housing’ (2023).

140 Deborah Menezes, Gina Netto, Sacha Hasan, ‘Minoritised Ethnic Access to Housing in Scotland at
Key Transition Points’ (June 2023) Herriot Watt University, p.29; Michael Oon, ‘Feng Shui of the Open
Plan Living Room’ (Dr Michael Oon: The Feng Shui Consultant, 2023).

141 Stuart Cameron, ‘Ethnic Minority Housing Needs and Diversity in an Area of Low Housing Demand’
(2000) 32(8) Environment and Planning A: Economy and Space, p. 1435.

142 Scottish Government, ‘Housing needs of minority ethnic groups: evidence review’ (29 January 2021),
3.5,3.6.1,3.9.1.

143 |bid.

144 Supra note 83.

145 Supra note 29, ‘Guideline No.3’ para 24(c).

146 Gina Netto, ‘Chapter 9: Racism and Housing in Scotland’ in Neil Davidson, Minna Liinpaa, Maureen
McBride, Satnam Virdee (eds), No problem here: Understanding Racism in Scotland (Luath Press,
2018), p. 124.
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problematic ‘one-size-fits-all’ service delivery. As advocated by Runnymede, Scotland
must ‘firmly debunk the ‘treating everyone the same’ narrative.'#’ The ‘inclusion for all’
approach fosters cultural insensitivity, in strict violation of the RTAH. On the whole, for
Scotland to meet its CA obligation, ME communities should have access to

accommodation that is in line with their social, religious, language and dietary needs.

2.3.1 The Interplay of Culture and Religion

Religion plays a prominent role in shaping one’s way of life, which in turn exerts a
formative impact on one’s cultural identity. Cultural practices are often rooted in
religious teachings.'*® This symbiotic relationship between culture and religion is
recognised in the UN Resolution 47/135%° and is especially important to consider
when fulfilling CA, given the notable presence of religious communities amongst ME
groups. According to the 2011 Census, Pakistanis, who form the largest ME group,
come from Muslim backgrounds.*®° In other words, around 92% of Scottish Muslims
are classified as from a ME group.’®! Further, Islam stands as the second most
prevalent faith in Scotland with 77 thousand individuals identifying as Muslim; this
number continuing to rise.*>? Empirical evidence demonstrates that ME communities
exhibit a stronger attachment to religion compared to their White counterparts.53 For
instance, a 2007 study found that 86% of Muslims affirmed ‘my religion is the most
important thing in my life’, compared with 11% of the general British population.>*
John Bird identified five reasons for this increased visible religiosity: i) ethnic origins in
societies that have high levels of religiosity such as in Pakistan; ii) a basis for

community and solidarity; iii) preservation of cultural identity through lifestyle choices

147 Rowena Arshad, ‘Lessons Learnt about ‘Race’ in Scotland’ in Runnymede, ‘Taking Stock: Race
Equality in Scotland’ (May 2020), p.8.

148 See: Appendix: List of Tables, Table 4: Religious Influence on Cultural Dynamics: An Exploratory
Analysis.

149 UNGA, ‘Declaration on the Rights of Persons Belonging to National or Ethnic, Religious and
Linguistic Minorities’, 3 February 1992, A/IRES/47/13.

150 Stefano Bonino, ‘Muslims in Scotland: Demographic, social and cultural characteristics’ (LSE, 16
November 2016)

151 peter Hopkins, ‘Scotland’s Islamophobia Report of the Inquiry into Islamophobia in Scotland By the
Cross-Party Group on Tackling Islamophobia’ (2021) Newcastle University.

152 Scottish Government, ‘Census 2011 equality results: analysis, part two’ (26 March 2015), Chapter
3: Religion.

153 Supra note 146.

154 David Cheesman, ‘The Margins of Public Space — Muslims and Social Housing in England’ (2007)
1(1) People, Place & Police Online, p.40.
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in line with religious doctrines; iv) early socialisation process creating strong familial
pressure to uphold religious commitments and; v) a means of coping with
oppression.'>> The strong religious influence on the cultural identities of ME
communities is well established, yet the Government has shown minimal to no
engagement with religion or belief in relation to housing needs. LAs therefore have
little understanding of how religion and culture intertwine, resulting in a ‘risk of
suppressing the expression of cultural identity by failing to recognise the diversity of
housing needs’.*>® Refusing or failing to allocate to cultural needs may amount to
discrimination in violation of ICESCR.®" Ergo, fostering an understanding of housing
needs from a religious perspective in Scotland is crucial to meet its legal obligations

and combat discrimination.

From a religious perspective, a multi-purpose living space is desirable to
accommodate congregational prayers and social interactions, given the norms of
larger households and extended relations.®® Larger accommodation is also required
as ‘the pattern of unmarried children living with their parents is very common among
Muslim families’.*>® Further, a separate bathroom and toilet area, as well as a low sink
is more convenient for ablution before the five obligatory daily prayers.'° Additionally,
LAs should consider the following inexhaustive religious requirements when allocating
accommodation: i) halal dietary options; ii) ablution and prayer spaces; iii) location to
and from Islamic schools and places of worship (especially important for men, due to
the obligatory Friday afternoon mosque attendance)!! and; iv) gender-segregated
accommodation for privacy and modesty purposes. Gender-segregation becomes
particularly essential when sharing accommodation with ‘non-mahrams’; the Arabic
translation of a~ylsll e defined as persons with whom marriage is generally
permissible (i.e. individuals other than parents, grandparents, siblings and children).162

155 John Bird, Sociology in Action — Investigating Religion (Collins Educational, 1999).

156 Supra note 132, p. 41.

157 Supra note 34, ICESCR Article 2(2); Supra note 25, para 9.

158 Open Society Foundation, ‘Chapter 7: Experiences of Muslim Communities: Housing’ (2010) pp. 77-
83 in Open Society Institute, Muslims in Leicester (Open Society Foundations, 2010).

159 1bid, p. 80.

160 Supra note 154.

161 The Holy Quran, Surah 62 Ayah 9. See also: The Prophet (PBH) said ‘The Friday prayer in
congregation is an obligatory duty upon every Muslim except four; a slave, a woman, a child and a sick
person’ (Abu Dawud).

162 See: The Pilgrim Co, ‘Who is your mahram and non-mahram? (2023).
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This holds even greater significance for Muslim women who wear the hijab around
non-mahrams, ensuring both their comfort and safety.'%3 Requirements such as these
should be included in the TASF and or complied in a new framework specifically
dedicated to identifying the cultural needs of ME communities. For example, the TASF
states that LAs should ‘provide single-gender accommodation for households
experiencing domestic abuse’.*®* This could be extended to include single-gender
accommodation for households that require it due to religious beliefs to place a greater
importance on meeting cultural needs. Furthermore, it is essential to recognise that
cultural variations exist within the same religion and individuals exhibit varying levels
of religious practice. As such, it becomes imperative for LAs to offer options that grant
individuals the autonomy to choose how they express their faith. Housing should allow
space for individuals to interpret and express their own beliefs in a way that is
comfortable to them and aligns with basic human rights norms. Integrating religious
considerations into homelessness accommodation is a crucial part of the CA
requirement to fulfil the RTAH, as well as broader principles of respecting individual

rights, promoting inclusivity, and fostering a sense of belonging for all.

Obstacles in fulfilling CA stem from bias towards ME groups and their beliefs. Studies
show that 75% of Muslims experience islamophobia as a regular or everyday issue in
Scotland.'®® Islamophobia manifests in several forms such as verbal abuse, physical
assault such as ‘having the hijab pulled off’, as well as social exclusion.1® Muslims
are often perceived ‘as problematic, embodying a difference incompatible with the rest
of society’.1®” As Hopkins identifies, islamophobia, ‘threatens education, limits
employment prospects, and impacts everyday issues, including health, wellbeing and
housing’.1%8 From a human rights perspective, it is vital that respect and tolerance for
all faiths is promoted and that anti-religious prejudices and hatred are condemned in

the provision of services and within society.

163 |bid.

164 Supra note 112, ‘Provision of temporary accommodation’.

165 Marcus Nicolson, ‘Islamophobia report reveals Scotland not quite as tolerant as it would like

to think’ (The Conversation, 21 July 2021). See also: Newcastle University, ‘Islamophobia in Scotland:
report reveals four-fifths of Muslims experienced abuse’ (29 June 2021).

166 Supra note 151.

167 Sara Kidd, Lynn Jamieson, ‘Experiences of Muslims Living in Scotland’ (Scottish Government,
2011), p. 16.

168 Supra note 151. See also: Islam Channel, ‘Report shows rise in Islamophobia in Scotland’ (2021).
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3. The Elimination of All Forms of Racial Discrimination in Housing

3.1 ICERD and the Principle of Non-Discrimination

Originating as a response to anti-Semitism, the ICERD is the oldest IHR convention
(used interchangeably with ‘treaty’), providing a comprehensive framework on
eliminating racial discrimination in national states.'®® Racial discrimination is defined
under Article 1(1) as, ‘any distinction, exclusion, restriction or preference based on
race, colour, descent, or national or ethnic origin which has the purpose or effect of
nullifying or impairing the recognition, enjoyment or exercise, on an equal footing, of
human rights and fundamental freedoms in the political, economic, social, cultural or
any other field of public life’.x’® The ICERD recognises both direct and indirect
discrimination. Proof of discriminatory intent is not required; ‘if a policy’s impact is
disparate, it will fall under discrimination’.*’* The ICERD therefore seeks to address
the systemic barriers and biases that engender unequal outcomes based on race,
promoting equality to achieve outcomes that are more balanced. Ergo, ‘the overall
objective of ICERD is to ensure equality of outcomes rather than (solely) procedural

equality of opportunity’.1"2

Understanding the grounds of racial discrimination, requires an understanding of ‘the
use of the conceptual device of “intersectionality”.”® For example, ‘young black men
experience discrimination on the grounds of race, age and gender’.'’# International
law confirms that racial discrimination includes race, religion, ethnicity and cultural

discrimination (also referred to as ‘racism’).1”> As Modood asserts, ‘cultural racism

169 International Convention on the Elimination of All Forms of Racial Discrimination (ICERD) (adopted:
21 December 1965; in force: 4 January 1969 in accordance with Article 19 by UNGA Resolution 2106).
170 bid, Article 1(1).

171 Maya K. Watson, ‘The United States' Hollow Commitment to Eradicating Global Racial
Discrimination’ (American Bar Association, 6 January 2020). For a case example of indirect
discrimination, see: Griggs v. Duke Power Co., 401 U.S. 424 (1971) (US).

172 HRCS, ‘Incorporation of International Human Rights Briefing Series: The UN International
Convention on the Elimination of All Forms of Racial Discrimination (ICERD)’ (November 2021).

173 See: Committee on the Elimination of Discrimination Against Women (CEDAW), ‘General
recommendation No. 25, on article 4, paragraph 1, of the Convention on the Elimination of All Forms of
Discrimination against Women, on temporary special measures’ (2004) on gender aspects of racial
discrimination; Patrick Thornberry, The International Convention on the Elimination of All Forms of
Racial Discrimination: A Commentary (OUP, 2016), p. 494.

174 lyiola Solanke, Discrimination as Stigma: A Theory of Anti-discrimination Law (Bloomsbury, 2016),
p. 143.

175 See: Patrick Thornberry, International Law and the Rights of Minorities (OUP, 1991), p. 264.
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builds on biological racism a further discourse which evokes cultural differences from
and alleged “civilised” norm to vilify, marginalise or demand cultural assimilation’.17®
For instance, persons whose religious identity has been ‘racialised’ and used as a
basis for discrimination, as seen through the lived experiences of Muslims, are
protected under ICERD."7

The RTAH is intrinsically linked to the ICERD, as the persistence of racial
discrimination significantly curtails access to the right for ME communities. As CESCR
states, the RTAH ‘cannot be viewed in isolation from other human rights contained in
the two International Covenants and other applicable international instruments’.*’® The
common phenomena of ME communities experiencing discrimination with respect to
housing is recognised in international law. Specifically, Article 5(e)(ii) ICERD
prescribes the right to non-discrimination with respect to housing. Further, Article 14
creates an individual complaints mechanism, which has resulted in several housing
rights cases relating to discrimination.1”® Additionally, the CESCR has advocated for
avoiding race segregation in housing, specifically on the Roma population'®® and those
of African descent.8! As Bratt et al states, ‘patterns of segregation and discrimination
in housing have led to the race/ethnic differentials in people’s access to high-quality

housing’.18?

Lastly, the principle of non-discrimination is closely linked to the UN Principles of

Tolerance:

176 Tarig Modood, ‘Difference, Cultural Racism and Anti Racism’ in Bernard Boxill (ed.), Race and
Racism (OUP, 2001), p. 239.

177 Patrick Thornberry, The International Convention on the Elimination of All Forms of Racial
Discrimination: A Commentary (OUP, 2016), p. 494. See also: Charter of the UN (1945), Articles 1 and
55; ICCPR, Article 26.

178 Supra note 25, para 9.

179 See: L. R. et al. v Slovakia, Communication No. 31/2003, U.N. Doc. CERD/C/66/D/31/2003 (2005);
F. A. v Norway, Communication No. 18/2000, U.N. Doc. CERD/C/58/D/18/2000 (2001).

180 CERD, ‘General recommendation XXVII on Discrimination Against Roma’ (16 August 2000) A/55/18.
See also: CERD, ‘General recommendation XXIX on Article 1, Paragraph 1, of the Convention
(Descent) (1 November 2002).

181 CERD, ‘General recommendation No. 34 adopted by the Committee: Racial discrimination against
people of African descent’ (3 October 2011) CERD/C/GC/34.

182 Rachel Bratt, Michael Stone, Chester Hartman, A Right to Housing: Foundation for a New Social
Agenda (Temple University Press, 2006), p. 62.
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‘Measures must be taken to ensure equality in dignity and rights for individuals
and groups wherever necessary. In this respect, particular attention should
be paid to vulnerable groups which are socially or economically
disadvantaged so as to afford them the protection of the laws and social
measures in force, in particular with regard to housing, employment and
health, to respect the authenticity of their culture and values, and to
facilitate their social and occupational advancement and integration, especially

through education’.183

It is therefore of immediate importance that the ICERD, with reference to the non-
binding yet influential, UN Principles of Tolerance, is directly integrated within Scots

housing law and policy to ensure access to the RTAH for ME communities.

3.1.1 States Parties’ Obligations

The ICERD invokes both negative and positive obligations on States parties to
eliminate racial discrimination ‘by all appropriate means...without a delay’,*®* and in
relation to the RTAH.8 There is therefore no ‘progressive realisation’ element as
found in the ICESCR. States parties have strict immediate obligations to eliminate
discriminatory laws and practices within national legislative frameworks and guarantee
the enjoyment of all rights without discrimination, including the RTAH to promote de
facto equality.'® This includes public bodies refraining from implementing racist and
discriminatory practices.'®’ Further, States are required to advance ‘substantive
equality’, through taking ‘special and concrete measures to ensure the adequate
development and protection of certain racial groups’.'88 However, these measures

‘should not lead to the maintenance of separate rights for different racial groups’, nor

183 UNESCO, ‘Declaration of Principles on Tolerance’ (16 November 1995), Article 3.

184 Supra note 169, ICERD Article 2.

185 Article 5(e)(iii).

186 |bid, Article 5. See also: ‘Committee on the Elimination of Racial Discrimination (CERD), General
recommendation 20 (48) on Article 5: Committee on the Elimination of Racial Discrimination, 48th
session’ (26 February-15 March 1996).

187 Supra note 169, ICERD Atrticle 2(1).

188 Supra note 169, ICERD Atrticle 1(4), 2(2).
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should they continue after their objectives have been reached.®® Lastly, States parties
have an obligation to guarantee de jure equality (equality before the law),’*® and
ensure that everyone within their jurisdiction has effective protection and remedies
against racial discrimination.'®* As with the ICESCR, States parties have the liberty to
decide how they implement their obligations, so long as the chosen measures seek to
achieve the full realisation of the right in question.'®? It is therefore incumbent on
Scotland to take special measures to advance the protection of the RTAH for ME

communities and ensure that policies aspire to eliminate racial discrimination.

3.2 Scotland’s Race Equality Legal Framework

Most aspects of race and equality law are reserved to Westminster Parliament.1%3
Primary legislation on this subject is not within the scope of Scotland’s devolved
powers.’® However, the Scottish Parliament can encourage equal opportunities,

impose duties on public bodies and create secondary legislation.t®®

3.2.1 The Public Sector Equality Duty (PSED)

Scotland is bound by the UK Equality Act 2010, which has consolidated over 116
pieces of legislation on race, sex, disability and the like into one Act.1®® Section 149
sets out the PSED, which requires all public bodies to ‘have due regard’ to: i) eliminate
discrimination, harassment, victimisation and another prohibited conduct; ii) advance
equality of opportunity and; iii) foster good relations.'®” ‘Due regard’ must be

considered during decision-making processes, design of policies and delivery of

189 CERD, ‘General Recommendation no. 32, The meaning and scope of special measures in the
International Convention on the Elimination of All Forms [of] Racial Discrimination’ (24 September 2009)
CERDI/CIGC/32, para 19.

190 Sypra note 169, ICERD Article 5.

191 1bid, Article 6.

192 Nisuke Ando, National Implementation and Interpretation, in Dinah Shelton (ed.), The Oxford
Handbook of International Human Rights Law (Oxford University Press, 2013), p. 702.

193 David Torrance, ‘Reserved matters in the United Kingdom’ (UK Parliament House of Commons
Library, 24 June 2022)

194 Scotland Act 1998, Schedule 5. See also: Colm O’Cinneide, ‘The place of equal opportunities in the
devolution settlement: a legal analysis’ (Equality and Human Rights Commission: Research Report 33,
2009).

195 Equality Act 2010 (UK), Schedule 19 Part 3; Explanatory Notes, para 16. See also: Scottish
Government, ‘Mainstreaming equality: Scottish Government’s equality duties’ (1 March 2016).

196 Equality and Human Rights Commission, ‘What is the Equality Act?’ (28 April 2022).

197 Supra note 186, Equality Act 2010 (UK), Section 149.
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services.'®® In particular, LAs must take steps ‘to meet the needs of persons’,1% and
‘remove and minimise disadvantaged suffered by persons’,?°° who possess certain
protected characteristics, such as race, religion and belief.?%>* However, the Act is
highly criticised for being ‘not fit for purpose’.?%? As the Chair of the Women and
Equalities Committee highlights, ‘service providers are not afraid to discriminate,
knowing that they are unlikely to be held to account’.?%® Further, the Select Committee
on the Equality Act stated that ‘there is a fundamental flaw in the current PSED, namely
that a public authority can make no progress towards the aims of the general duty
and yet be judged compliant with it by the courts’.2% For instance, in FC v SSWP, the
Supreme Court held that undertaking an impact assessment is not always required.?%°
As such, the Select Committee recommends that the legislation be amended to
include that all public bodies are required to ‘take all proportionate steps towards the
achievement of the matters’.?%6 Although Scotland’s influence over legislative changes
in the Equality Act is limited, it can direct its efforts towards enforcing the specific duties

it holds within its devolved powers.

Part | of the Equality Act sets out specific duties, which has been enforced as the
‘Fairer Scotland Duty’ (FSD) in 2018.2°7 Scottish LAs have a legal duty to pay ‘due
regard’ to how they can ‘reduce inequalities of outcome caused by socio-economic
disadvantage, when making strategic decisions’.?%8 This procedural duty ‘is not a tick-
box exercise but is meaningful’ and it must ‘take place well before reaching a decision
and influences that decision’.2%° Additionally, Scottish Regulations (as amended) place

specific equality duties on certain public bodies, including LAs to enable the better

198 Shelter England, ‘Public sector equality duty under the Equality Act 2010’ (2023).

199 Sypra note 186, S. 149 (3)(b)

200 1hid, S.149 (3)(a)

201 |hid, Section 4, 9 and 10.

202 SJA, ‘Equality Act 2010 — “Not fit for purpose™ (2019).

203 House of Commons Women and Equalities Committee, ‘Enforcing the Equality Act: the law and the
role of the Equality and Human Rights Commission’ Tenth Report of Session 2017-19 (17 July 2019).
204 UK Parliament, ‘Select Committee on the Equality Act 2010 and Disability
The Equality Act 2010: the impact on disabled people’ Report of Session 2015-16 (24 March 2016),
Chapter 8: The Public Sector Equality Duty, para 345.

205 patmalniece (FC) (Appellant) v Secretary of State for Work and Pensions (Respondent) (2011)
UKSC 11, para 76.

206 |bid, para 346.

207 Supra note 186, Part 1.

208 Scottish Government, ‘Fairer Scotland Duty: guidance for public bodies’ (19 August 2022), p.2.

209 1hid, p.3.
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performance of the general equality duty,?!° through reporting on and publishing
equality outcomes, as well as assessing the impact of applying a proposed new or
revised policy.?** Whilst the FSD strengthened the need for consideration across all
staff levels, there are concerns that ‘links between (poverty, inequality and race)
needed to be better incorporated and made more explicit throughout the legislation to
help with implementation and delivery’.??2 Moreover, LAs are struggling to meet the
FSD due to challenges in ‘developing systems that avoided ‘box-ticking’ consideration
of socioeconomic disadvantage; setting success criteria and relevant outcomes;
allocating time and budget to implement the duty; and developing different assessment
processes and reporting mechanisms that avoided duplication of the work required
under other duties’.?!® Due to these challenges and a deficiency in addressing
intersectionality within domestic legislation, ME households continue to live in deprived
areas and ‘are less satisfied with their neighbourhoods, have less access to open
space and to the internet, experience poorer mental and physical health and are more
likely to report experiencing domestic abuse’,?'* with non-white ME groups most likely

to experience overcrowding.?1®

3.2.2 Race Equality Policies

The Government avows that it is ‘determined to show leadership in advancing race
equality, tackling racism and addressing barriers that prevent ME communities...from
realising their human rights’.2¢ Efforts are evident through the Government'’s policy
work that aims to target racism and promote race equality. First, the Race Equality
Framework (REF) 2016-30 sets out the actions of the Government, in partnership with

agencies and stakeholders, to achieve ‘six themed visions’, including ‘fewer

210 Equality Act 2010 (Specific Duties) (Scotland) Regulations 2012. See also: Equality and Human
Rights Commission, ‘Public authorities in Scotland: who is covered by the Specific Duties under the
Public Sector Equality Duty? (15 June 2022).

211 |bid, Equality Act 2010 (Specific Duties) (Scotland) Regulations 2012, Reg 5.

212 EHRC, ‘Evaluating the socio-economic duty in Scotland and Wales’ (March 2021), p.17.

213 Lizanne McMurrich, ‘Report on the review to consider how the council’s approach to the
implementation of the Fairer Scotland Duty has delivered on the duty to reduce socio-economic
disadvantage — Progress Update’ (30 September 2021) North Lanarkshire Council Report Policy and
Strategy Committee, para 2.2.2.

214 Scottish Government, ‘Housing to 2040: Fairer Scotland Duty’ (15 March 2021), Summary of
Evidence.

215 |bid.

216 Scottish Government, 'Race Equality Immediate Priorities Plan’ (September 2021), p.4
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inequalities in housing for ME communities’.?}” Secondly, the Race Equality Action
Plan (REAP) 2017-21 has worked to implement the REF and has introduced further
commitments.?18 |t stated that it will ensure a ‘renewed focus on the specific needs of
ME communities’,?*® and has given particular regard to Gypsy Traveller communities.
For instance, the Government published a framework with COSLA to provide £20
million funding and specific support to Gypsy Travellers by 2040, ‘providing shower
and toilet facilities to unauthorised encampments, keeping seasonal sites open all year
and use of holiday caravan site’.?° This targeted support is commended and initiatives
such as these should be encouraged to meet the needs of non-white ME groups as
well. Following the end of REAP, the Race Equality Immediate Priorities Plan (IPP)
2021 was designed as a short-term delivery mechanism to report on the progress
made thus far and identify gaps and key areas for development.??! For example, it
notes that the ‘evidence review on housing needs and experiences of ME groups
informed the development of the equality position statement underpinning the Housing
to 2040 strategy’, such as ‘the Affordable Housing Supply programme which continues
to support the needs of ME communities’.??? Whilst the gathering of evidence on ME
communities to inform race equality work is laudable, the IPP failed to report on the
specific intended action to be taken by May 2021, on the issue of poor accommodation
and overcrowding for ME groups.??® Hence, a disparity exists between Government

commitments and actionable steps toward achieving outcomes.

It is evident that Scotland has made promising legal advances to enhance race
equality; however, as with its homelessness framework, the challenge lies in its
effective implementation. As Young finds, ‘there is a clear disconnect between the
theoretically positive activity within the public sector and the outcomes for minority
ethnic people themselves’'.??4 This stems from an ‘absence of both a cultural

awareness around race equality and a policy commitment to operationalise it'.2%° In

217 Scottish Government, ‘Race equality framework for Scotland 2016 to 2030’ (21 March 2016).

218 Scottish Government, ‘Race equality action plan: final report’ (19 March 2021), section 6, p.8.

219 |bid.

220 Supra note 218, Chapter 5. See also: Scottish Government, ‘Improving the lives of Gypsy/Travellers:
2019-2021’ (9 October 2019).
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particular, evidence of the low level of racial literacy among those in leadership or
policy development is of serious concern, affecting outcomes for ME groups.??® As
Boyle finds, there is ‘a lack of support or guidance for duty bearers’ on what language
on race rights mean in practice.??” For example, the Government recognises race
equality in housing, yet this commitment is not fully embedded within housing policy.?%®
As the CEO of Homelessness Impact urged, ‘to maximise effectiveness, it is
imperative that (homelessness) policies and programmes explicitly consider race as a

factor, and be subject to robust evaluation’.??°

3.3 Unveiling the Reality of Racism in Scotland

Racism is a multi-faceted, deeply entrenched societal ill that poses as an immense
barrier to realising the RTAH.23° Racism not only exists but its presence is belittled. As
HRCS reports, there is a ‘lack of recognition of systemic racism in Scotland, with a
self-perception of friendliness (that) often masks or downplays people’s lived
experience of racism’.23! Runnymede recalls one case they managed in Falkirk; ‘the
family had appalling racist language on their wall, but the local police and local MP
told me it wasn’t racist, and | was like, “hold on, | don’t understand this™.232 Therefore,
‘a key to progressing race equality is to develop a systems understanding of race
matters’.?33 In accord with Mc-Call Smith, ‘entrenchment of ES(C)R rights requires not

only changes in law, but changes in society’.234

3.3.1 Institutional Racism in Homelessness Services

Evidence demonstrates that institutional racism operates within the provision of

homelessness services, leading to discriminatory and considerably worse outcomes

228 |bid.

227 Supra note 224, p. 23.

228 Supra note 18.

229 Centre for Homelessness Impact, ‘Ethnic Inequalities and Homelessness in the UK’ (December
2022), p. 37.

230 Scottish Government, ‘Housing Needs of minority ethnic groups: evidence review’ (29 January 2021)
231 HRCS, ‘Scotland’s Human Rights Record — Universal Periodic Review: UK, 4" Cycle 2022’ (May
2022), p. 27.
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for ME communities.?®® Institutional racism can be defined as ‘the collective failure of
an organisation to provide an appropriate and professional service to people because
of their colour, culture or ethnic origin’.?%¢ As a manifestation of institutional racism,
both direct and indirect discrimination operate within homelessness service provisions.
Direct discrimination ‘occurs when a person or groups of people are treated less
favourably than others on racial grounds’.?3” For example, studies show that ME
groups are disproportionately provided homelessness accommodation in more
deprived areas.?® In general, African and Caribbean communities are more likely to
be living in the most deprived areas,?*®* where neighbourhood issues of crime,
vandalism, disorder and security are of concern. The proportion of ME groups living in
the Scottish Index of Multiple Deprivation (SIMD) areas had worsened between the
2001 Census and 2011 Census.?*® As neighbourhoods determine school quality, job
opportunities and safety among a host of other things,?*! deliberately allocating ME
households in poorer localities perpetuate a cycle of disadvantage. Indirect
discrimination is ‘the imposition of conditions or requirements that, while not apparently
discriminatory in themselves, have the effect of lowering the proportion of people from
certain ethnic groups able to benefit from access to public services, including
housing’.?*> In other words, ‘policy and practice continue to have unintended
consequences that disadvantage particular groups’.?*® This issue has been examined
throughout the report, as for example, ME communities are more likely to experience
lack of culturally appropriate accommodation, poor quality of housing, substandard
accommodation, including access to key facilities.?*

235 Supra note 146, pp. 162-179. See also: Gina Netto, Cathy Fancy, Hal Pawson, Delia Lomax, Satnam
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Scotland can draw valuable lessons from the accomplishments of Toronto’s Homes
First (HF) Scheme; a model success of effective homelessness policy tailored to ME
communities.?*® This scheme provides permanent housing immediately to those
experiencing homelessness, along with tailored support for issues such as addiction
and mental illness.?*® Staff underwent anti-racist training, services were offered in
multiple languages and alternative cultural healing methods were introduced.?*” A
2016 report found that ‘enhancing HF with anti-racist principles of practice for ME
homeless adults successfully improved housing stability and community functioning
compared to usual care’.?®® It further stated ‘the culturally adapted intervention may
increase access to care through offering choice to racialized populations’.?4° Whilst
Scotland does have a HF scheme, it has been implemented as ‘an additional to
existing service provision’, rather than the ideal ‘whole systems cross-sector
approach’.?%0 Further, its’ use is limited in practice, it is under resourced and there is
no evidence to suggest it is tailored towards ME groups.?®! As Phillips states, ‘in order
for HF programmes to succeed, they must be supported by a robust supply of
affordable housing and adequate income supports, as well as a great deal of attention

being paid to the psychosocial issues that often accompany homelessness’.?>?

3.3.2 Racial Harassment from Neighbours and Community

Defined by the Commission for Racial Equality, racial harassment occurs ‘when the
conduct is unwanted and has the effect or purpose of violating the other person’s
dignity or creating an intimidating, or offensive environment for that person’.?>® The
CRER reports that discrimination and harassment towards ME communities in
Scotland remains a significant problem with rates not improving in the last five

years.?>* Patterson’s study finds that, ME communities are ‘viewed as a threat to
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stability, housing resources and established white residents’, which has resulted in the
onus on ME communities to ‘trade off’ (their) minority identity for a British cultural
view.?®® As stressed by Beider, ‘this passive culturist perspective portrays minority

groups as submissive recipients of services rather than activists’.?%®

Research shows that the ME group most likely to be victims of racist incidents in
Scotland are Pakistanis.?>” Their religious identity has been ‘racialised’ and used as a
basis for discrimination.?® Goldie finds that ‘Scottish Muslims are racialised through
signification of their culture’.?>® In a post 9/11 environment, Hopkins argues that those
who display their ‘Muslimness’, through markers such as skin colour, beard and dress,
are more likely to be marginalised through everyday racism.?®° This is confirmed by a
Shelter Report which finds that ‘visibly Muslims’ experience frequent verbal and
physical harassment, damage to property, as well as violent attacks.?%! As such, many
ME groups fear of experiencing racial harassment when looking for accommodation,
acting as severe barriers to accessing the RTAH. For example, Shelter finds that, ‘in
certain social housing areas, racial harassment is a regular occurrence and that under-
reporting was likely to be common’.?62 Reporting remains uncommon due to fear
amongst ME groups; ‘as a brown person, you are going to be silent and that’s
something that is instilled in us...yes, because of colonisation’.?%3 This is due to factors
such as ‘lack of trust in the police and justice system, confusion surrounding the

process, and feeling desensitised to harassment’.?64
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It is therefore of upmost importance to cultivate an anti-racist culture, not only to
proactively prevent individuals from encountering racism in the first instance but also
to create an environment where individuals feel empowered and at ease to report and
seek redress if they do experience it. Further, LAs must act upon racism and
heightened marginalisation and factor these considerations into accommodation
offers. It is incumbent upon LAs to prioritise secure and inclusive localities for ME
communities, avoiding the use of segregated housing solutions that further seclude

and contribute to prejudice against ME groups.

4. Conclusion

The domestic incorporation of ICESCR and ICERD signifies a long-awaited and
essential step towards establishing and ensuring the RTAH. As Moos argues, ‘IHR
treaties have no real teeth, they must be fought for on the ground on political terrain’.26%
Indeed, the incorporation cultivates a deeper commitment to the RTAH and its
interrelated rights, including stronger legislative measures and policy implementation
to ensure ESCRs are respected, protected and fulfilled with equal importance to civil
and political rights. Through the formalisation of these rights, the aspiration is to
empower ME communities, gaining heightened awareness of their entitlements and
fostering a culture that tightly respects human rights. Unfortunately, the harsh reality
for ME communities in Scotland is the agonising experience of homelessness, severe
housing disadvantage, racism and harassment, as well as a lack of culturally
appropriate  accommodation and services. This requires immediate and
comprehensive action which the Bill seeks to address. This report finds that as part of
the forthcoming Bill, the ICESCR and ICERD work together to improve access to the
RTAH for ME communities. The former ensures that the RTAH is entrenched in
domestic Scots law in a way that respects the cultural identities and needs of ME
groups, whilst the latter ensures that access to the RTAH is not obstructed by racial
discrimination. However, the Bill faces significant challenges in its pursuit of realising
the RTAH. Despite Scotland’s relatively robust legal framework, there remains a large
disparity between the ‘law in books’ and the ‘law in action’.?6¢ Scotland faces a severe

shortage of affordable and culturally adequate housing supply, LAs are failing to meet

265 Markus Moos, A Research Agenda for Housing (Edward Elgar Publishing, 2019), p.20.
266 Supra note 24, p. 656-657.
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their legal duties and institutional racism combined with the lack of accountability stand
as ‘key barrier(s) to realising ESCR rights in Scotland’.26” After strengthening the legal
framework, ensuring effective policy implementation holds equal importance. As the
CESCR states, ‘the adoption of legislative measures...is by no means exhaustive of
the obligations of States parties’.?%8 Ergo, to increase the Bill's chances of success,
Scotland ‘seeking to fulfil its obligation to protect, promote and fulfil ESCRs must do
more than merely repeat the text of the ICESCR or other international treaties’.?%° A
holistic approach involving ‘legislative, policy and social measures combined with
political commitment and accountability’,>’° is necessitated to ensure the successful
incorporation of the RTAH and other related rights and principles. Particularly
concerning ME groups, the Bill's success hinges on guaranteeing the fundamental
principles of equality and non-discrimination. While challenges persist on the horizon,
the continued efforts of both governmental bodies and non-governmental
organisations to incorporate the Bill within Scotland's devolved powers stand as a
beacon of hope, illuminating the path toward a more just and equitable future where
everyone, regardless of their background, is afforded the fundamental right to a safe

and dignified home.

5. Recommendations

This policy report proposes the following recommendations:

(1) Establish a Minimum Core encompassing the seven RTAH elements?’!
The MC should prioritise eradicating rough sleeping and preventing forced
evictions to be in line with baseline IHRL.2’? The determination of the MC should
be established via an inclusive participatory procedure encompassing the
perspectives of ME communities to ensure that housing policies are culturally

267 Supra note 55, p. 2.

268 Supra note 43, para 4.

269 Bonavero Institute of Human Rights, ‘The Development and Application of the Concept of the
Progressive Realisation of Human Rights: Report to the Scottish National Taskforce for Human Rights
Leadership’ (28 January 2021), p.5.

270 Julie Fraser, ‘Domestic Implementation of International Human Rights Treaties: Legislative and
Other Effective Measures’ in Social Institutions and International Human Rights Law Implementation
(CUP, 2020), p.76.

211 See: Appendix: List of Tables, Table 3: The (Minimum) Normative Content of the RTAH, as specified
in GC4.
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(2)

®3)

(4)

sensitive, responsive to community needs, and developed in consultation with

those directly affected.

Strengthen State Accountability via Measuring Progressive Realisation

The seven RTAH elements should be used as indicators. To accurately gauge
progress among ME communities, data should be collected and analysed in a
disaggregated manner. This involves categorising information based on ethnicity,
among other relevant variables which will offer insights into disparities and
challenges faced by different ethnic groups, enabling targeted interventions.
Further, meaningful engagement with ME communities is crucial to aid in a more
holistic evaluation of housing rights progress.2’? Inclusion of ME communities in
the measurement process fosters rights-awareness and empowers them to hold

authorities accountable.

Abolish the Discretionary ‘Intentionality Test’ under Housing Act 1987

The elimination of the intentionality test is imperative to secure unhindered access
to homelessness accommodation for vulnerable individuals navigating complex
circumstances, ensuring both consistency in support services and equitable

assistance.

Establish a Uniform Working Definition of Cultural Adequacy (CA)

CA should be defined as facilitating the realisation of the right to express and
practice one’s cultural identity within the home and surrounding areas. The
definition should also encompass religious housing needs. As highlighted by
Fraser, integrating religious considerations within human rights discourse is
crucial to prevent alienation and exclusion.?”* To acknowledge the growing
religiosity (such as the rise of Islam as the world’s largest religion)?’® and diverse
beliefs worldwide, housing policies should respect and accommodate these

aspects.

273 For useful insights on how to engage with ME groups in a sensitive manner see: Tanveer Parnez,
Anna Martowicz (eds), ‘Guidelines for Practitioners: How to engage with Ethnic Minorities and Hard to
Reach Groups’ (BEMIS, 2015).

274 Julie Fraser, Social Institutions and International Human Rights Law Implementation (CUP, 2020),
p. 269.
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(5)

(6)

Increase Funding for Culturally Adequate Housing Supply

ME communities grapple with substantial challenges related to overcrowding and
housing that does not align with their cultural needs. To address this challenge, it
IS essential to prioritise boosting housing supply, particularly with
accommodations that align with the cultural and religious needs and preferences.

Integrate ICERD directly within housing law and policy

To ensure the comprehensive effectiveness of the RTAH, a harmonious
integration of ICESCR and ICERD is essential. Acknowledging the
intersectionality of ME experiences, through factors such as race, disability, and
religion, is crucial. LAs must act upon racism and heightened marginalisation and
factor these considerations into accommodation offers. Concurrently, the
Government should invest in capacity-building initiatives for relevant government
agencies, civil society organizations, and community leaders to actively foster a

culture of respect and tolerance towards ME communities.
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APPENDIX: LIST OF TABLES

Table 1: Minority Ethnic (ME) Communities in Scotland

o @ EF =

ME Groups in Scotland

m White

m White Minority Ethnic (ME)

m Asians

Africans, Carribeans or Black

m Mixed or Other

Source: Scotland Census, ‘Ethnicity’ (3 August 2021)

Table 2: The Nature of States Parties’ Obligations under ICESCR for the RTAH

Principle Obligation Immediate Obligations
Non-

Minimum
Core discrimination For States parties to

States must ~ States must satisfy their obligations,
they must demonstrate

. s not that they have ‘taken
Take steps to achieve .
g everyone a discriminate whatever steps are
progressively the full :
- - necessary...to realise
realisation of the minimum access to the i
RTAH?276 the right for every
access to RTAH. Any individual in the shortest
the RTAH discrimination possible tlm.e n
accordance with the
that is a strict maximum of available

1279
resources
adheres to

276 Supra note 42.
279 Supra note 44.
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the seven violation of the

elements?’’ ICESCR?78

Table 3: The (Minimum) Normative Content of the RTAH, as specified in GC4.280

The Seven Elements of the RTAH Normative Content?28!

‘Housing is not adequate if its occupants
do not have a degree of tenure security
Legal security of tenure which guarantees legal protection against
forced evictions, harassment and other
threats’28?
‘Housing is not adequate if its occupants
do not have safe drinking water, adequate
Availability of services
sanitation, energy for cooking, heating,
lighting, food storage or refuse disposal’?83
‘Housing is not adequate if its cost
Affordability threatens or compromises the occupants’
enjoyment of other human rights’?84
‘Housing is not adequate if it does not
guarantee physical safety or provide
adequate space, as well as protection
Habitability
against the cold, damp, heat, rain, wind,
other threats to health and structural

hazards'28>

277 Supra note 25.

278 Supra note 61.

280 Supra note 25.

281 OHCHR and UNHABITAT, ‘Fact Sheet No. 21 (Rev. 1): The Human Right to Adequate Housing’
(2009).

282 |pid, p. 3.

283 |pjid.

284 |pjid.

285 |bid, p. 4.
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‘Housing is not adequate if the specific

Accessibility needs of disadvantaged and marginalized
groups are not taken into account’?®
‘Housing is not adequate if it is cut off
from employment opportunities, health-
Location care services, schools, childcare centres

and other social facilities, or if located in

polluted or dangerous areas’?®’

Cultural Adequacy

‘Housing is not adequate if it does not
respect and take into account the

expression of cultural identity’2®

Table 4: Religious Influence on Cultural Dynamics: An Exploratory Analysis

Cultural Aspect Religious Influence

Moral values

Social Customs

Language and Symbols

Dietary Practices

Art and Architecture

286 |bid.
287 |bid.
288 |bid.

Cultural norms often align with religious
teachings, such as giving charity,
importance of food and being kind to
your neighbour.

Practices influenced by religious
guidelines, such as modest dress codes.
Religious texts and terminology
integrated into cultural language, such as
Arabic.

Food preferences and rituals based on
religious beliefs, such as halal or kosher.
Religious symbols and motifs

incorporated into cultural designs.
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Celebrations based on religious
Festivals and Events occasions, such as community iftars

during Ramadan.
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