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2 part test:

Salary + job duties

Salary ≠Exempt





•Salary test used to be easy

$455/wk ($23,660 annually)

$684/wk ($35,568 annually)



What to do for exempt employees who are paid less than new salary level?



What to do for exempt employees who are paid less than new salary level?

1) Increase salary
2) Reclass from salaried exempt 
to hourly nonexempt and pay OT
3) Reduce or eliminate OT hours
4) Reduce amount of pay for base 
salary and add pay for hours 
worked over 40



What to do for exempt employees who are paid less than new salary level?



What is 
wrong with 
this?























Almost immediately after reporting the matter to HR, the 
manager’s demeanor towards her drastically changed. 
• months of angry chats and emails, 
• vetoed projects, 
• ignored during in-person encounters, 
• publicly shamed her, and 
• began to actively interview candidates to replace her 



Tells her new manager that she may have to take an earlier than 
expected maternity leave, and bedrest & her manager told her 
that she had just listened to an NPR segment that debunked the 
benefits of bedrest. 

Manager also shared that her doctor had ordered her to take 
bedrest, but that she ignored the order and worked up until the 
day before she delivered her son via cesarean section.



The Supreme Court in Young 
v. United Parcel Services Inc., 
135 S. Ct. 1338 (2015) held 
that an employer’s refusal to 
accommodate could 
constitute unlawful 
discrimination if such 
accommodations were 
routinely granted to non-
pregnant employees.



•The employer’s burden of proffering a 
legitimate, non-discriminatory reason for 
denying the accommodation must be 
more than a claim that it is more 
expensive or less convenient to add 
pregnant women to the category of those 
whom the employer accommodates. 
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She asked a manager to take a pump break and he 
responded by asking how big her breasts would get if 
someone refused to let her pump. 

On another occasion, other managers commented to 
her that she was pumping too much, and that her 
son “should be on formula by now.”



On one occasion when the employee exited the pump 
room holding a bottle of milk, a co-worker commented to 
her, “[i]s that all the milk you pumped? You look like you’re 
drying out.” The employee responded that she had more 
milk in her bag. The co-worker then replied, “[w]ell I just 
want you to know you are jacking up everyone’s schedule.”

Mercado v. Sugarhouse HSP Gaming, L.P., No. 18-3641, 2019 U.S. Dist. LEXIS 122854 (E.D. Pa. July 23, 2019).



Customer prejudices?







•Muslim applicant explained that he 
wears a beard as part of his religious 
observance. The hiring official replied 
that “God would understand” if he 
shaved his beard to get a job.



•Another applicant explained that he 
wore his hair long as part of his 
religious observance and offered to 
wear it under his shirt or in a hair net, 
but was told, “No hair cut, no job.”



•Rastafarian requested a religious  
accommodation to permit him to wear 
dreadlocks and refrain from cutting his hair, as 
his religious practice required. 

•His manager ignored his request, told the 
employee he “didn’t want any employees 
looking like women on his management team.” 









Some laws require more than mere non-discrimination; they also 
impose an affirmative duty on the employer to accommodate 
certain conduct that it otherwise would not accept.  The two 
most common examples of these are: (1) the duty to “reasonably 
accommodate” a disability under the Americans with Disabilities 
Act, and (2) the duty to accommodate certain conduct based on 
religious beliefs under Title VII of the Civil Rights Act of 1964.

Duty of reasonable accommodation



•The employer is obligated to reasonably 
accommodate a religious belief or practice, 
unless the accommodation would cause an 
undue hardship. 

•“Undue hardship” refers to any act that requires 
an employer to bear greater than a de minimis 
cost in accommodating an employee’s beliefs.



Reasonable accommodations may include:

•exceptions to appearance guidelines, 

•changes in schedules, 

•providing places to pray, and

•leave time for religious observances.













In the past year, what was the most frequently 
filed charge of discrimination?
A)Race
B) Disability
C) Sex (gender)
D) Retaliation



www.hrflorida.org 

On 4/10/19 the EEOC released its FY 2018 data

Retaliation: 39,469 (51.6 percent of all charges filed)
Sex: 24,655 (32.3 percent)
Disability: 24,605 (32.2 percent)
Race: 24,600 (32.2 percent)
Age: 16,911 (22.1 percent)
National Origin: 7,106 (9.3 percent)
Color: 3,166 (4.1 percent)
Religion: 2,859 (3.7 percent)
Equal Pay Act: 1,066 (1.4 percent)
Genetic Information: 220 (.3 percent)

Although sex moved from 4th to 2nd, FY 2018 had fewer sex claims than FY 2017

7,609 sexual harassment charges - a 13.6 percent increase from FY 2017
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