
 

 

 

 

 

 

 

 

 
 

 

VIRGIN ISLANDS SOCIETY OF CERTIFIED PUBLIC ACCOUNTANTS  

PO BOX 24418 

ST. CROIX, U.S. VIRGIN ISLANDS  00824 

 

 
 

 

August 7, 2014   

 

 

The Honorable Donna Christensen   The Honorable Madeleine Z. Bordallo 

Virgin Islands Delegate to Congress   Guam Delegate to Congress 

1510 Longworth House Office Building  2441 Rayburn House Office Building 

Washington, DC 20515    Washington, DC 20515 

 

The Honorable Gregorio Kilili Camacho Sablan 

Commonwealth of the Northern Mariana Islands  

Delegate to Congress 

423 Cannon House Office Building 

Washington, DC 20515 

 

 

RE:   Request for Clarification on Application of Net Investment Income Tax to Bona Fide 

Residents of the U.S. Territories  

 

 

Dear Representatives Christensen, Bordallo, and Sablan:  

 

The American Institute of Certified Public Accountants (AICPA),  the Virgin Islands 

Society of Certified Public Accountants (VISCPA), and the Guam Society of Certified 

Public Accountants (GSCPA) would like your assistance with requesting clarification from 
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the Virgin Islands Bureau of Internal Revenue (VIBIR), the Guam Department of Revenue 

and Taxation (GDRT), the Commonwealth of the Northern Mariana Islands Division of 

Revenue and Taxation (CNMIDRT), the U.S. Department of the Treasury (“Treasury”), and 

the Internal Revenue Service (IRS) regarding the applicability of Internal Revenue Code 

(IRC or “Code”) section
1
 1411 net investment income tax (NIIT) to bona fide residents  of 

the U.S. Virgin Islands, Guam, and Commonwealth of the Northern Mariana Islands 

(CNMI) (referred to as “U.S. Territories”).  Specifically, we would like clarification as to 

whether or not the NIIT is a mirrored tax to be collected by the VIBIR, GDRT, and 

CNMIDRT.  In addition, clarity on the application of NIIT to U.S. Territory estates and 

trusts is necessary. 

The AICPA is the world’s largest member association representing the accounting 

profession, with more than 394,000 members in 128 countries and a 125-year heritage of 

serving the public interest.  Our members advise clients on federal, state and international 

tax matters, and prepare income and other tax returns for millions of Americans. Our 

members provide services to individuals, not-for-profit organizations, small and medium-

sized business, as well as America’s largest businesses. 

 

The VISCPA and GSCPA are associations representing the accounting profession, with 

more than 50 and 100 members, respectively, serving the public interest.  These members 

advise clients on tax matters regarding Virgin Islands and Guam and international tax 

matters, and prepare income and other tax returns for taxpayers.  These members provide 

services to individuals, not-for-profit organizations, small and medium-sized business, as 

well as large businesses.  There also are CPAs in the Commonwealth of the Northern 

Mariana Islands who prepare income and other tax returns for taxpayers.  

 

Background   

Net Investment Income Tax 

As part of the Patient Protection and Affordable Care Act (ACA) (P.L. 111-148) and Health 

Care and Education Reconciliation Act of 2010 (P.L. 111-152),
2
 effective for taxable years 

beginning after December 31, 2012, IRC section 1411 imposes an excise tax of 3.8% on the 

lesser of net investment income or the excess of modified adjusted gross income over a 

threshold amount.   

 

The IRS and Treasury issued NIIT proposed regulations (REG-130507-11, December 5, 

2012) (referred to as “2012 proposed regulations”) and another set of proposed regulations 

                                                           
1
 All references herein to “section” or “§” are to the IRC of 1986, as amended, or the Treasury Regulations 

promulgated thereunder. 
2
 Section 1402(a)(1) of the Health Care and Education Reconciliation Act of 2010 (Pub. L. 111–152) added 

section 1411 to a new chapter 2A of subtitle A (Income Taxes) of the Code effective for taxable years 

beginning after December 31, 2012. 

http://www.vibir.gov/
http://www.guam.gov/
http://www.gpo.gov/fdsys/granule/PLAW-111publ148/PLAW-111publ148/content-detail.html
http://www.law.cornell.edu/jureeka/index.php?doc=USPubLaws&cong=111&no=152
http://www.gpo.gov/fdsys/pkg/FR-2012-12-05/pdf/2012-29238.pdf
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(REG-130843-13, December 16, 2013) (referred to as “2013 proposed regulations”) and 

final regulations (T.D. 9644, December 16, 2013). 

 

Mirror Code 

 

As detailed in the attached letter from tax attorney Marjorie Rawls Roberts, the income tax 

laws of the U.S. Virgin Islands (USVI) were established by the Naval Services  

Appropriation Act of 1922 (NSAA), which was enacted after the U.S. acquired the USVI 

from Denmark in 1917.  The NSAA provides that the “income tax laws in force in the 

United States of America and those which may hereafter be enacted shall be held to be 

likewise in force in the Virgin Islands of the United States, except that the proceeds of such 

taxes shall be paid to the treasuries of such islands.”
3
  Under this arrangement, commonly 

referred to as the “mirror code” system of taxation, the substantive provisions of the IRC, as 

well as “any changes to, interpretations of, regulations and revenue rulings on and court 

interpretations of [such provisions]”
4
 are applicable as the income tax laws of the USVI and 

Guam by substituting the words “Virgin Islands” and “Guam” for the words “United States” 

wherever they appear. 

 

Similar to the USVI, Guam is also a “mirror code” jurisdiction.  The Guam Organic Act of 

1950 (Organic Act) placed Guam under the administrative jurisdiction of the United States 

Department of the Interior as an unincorporated territory; the ultimate laws that govern 

Guam are still those of the U.S. Congress.
5
 

 

For the Northern Mariana Islands, a covenant to establish political union with the United 

States was signed in 1975 and came into full effect in 1986, pursuant to Presidential 

Proclamation no. 5564, which conferred United States citizenship on legally qualified 

CNMI residents.  Under the Covenant, in general, United States federal law applies to 

CNMI.  Although the Internal Revenue Code does apply in the form of a local income tax, 

the income tax system is largely locally determined.  The CNMI employs a mirror system of 

taxation and was adopted from the systems used in both U.S. Virgin Islands and Guam.  

References in the Code to Guam are deemed to also refer to the Northern Mariana Islands.  

Thus, the mirror Code of the Northern Marianas is linked to the Guamanian mirror code.  

Also, the CNMI has the authority to rebate the tax imposed by its mirror code with respect 

to Northern Marianas-source income.  The CNMI rebate a significant amount of this tax, but 

impose three separate taxes that cover most of the same types of income at lower rates. 

 

Under the powers provided in the U.S. Constitution, Article IV, Section 3, Congress has 

power to make rules for the U.S Territories and, therefore, has the sole authority to establish 

the income tax laws of the U.S. Territories by designating which taxes are applicable in the 

U.S. Territories under the mirror code system of taxation.  In addition, case law interpreting 

                                                           
3
 48 U.S.C. § 1397. 

4
 Chicago Bridge & Iron Co. v. Wheatley, 7 VI 555, 562, 430 F.2d 973, 976 (3d Cir. 1970).  

5
 48 U.S.C. § 1421. 

http://www.irs.gov/irb/2013-51_IRB/ar14.html
http://www.irs.gov/irb/2013-51_IRB/ar09.html
http://en.wikipedia.org/wiki/Guam_Organic_Act_of_1950
http://en.wikipedia.org/wiki/Guam_Organic_Act_of_1950
http://en.wikipedia.org/wiki/Guam
http://en.wikipedia.org/wiki/United_States_Department_of_the_Interior
http://en.wikipedia.org/wiki/United_States_Department_of_the_Interior
http://en.wikipedia.org/wiki/Title_48_of_the_United_States_Code
http://www.law.cornell.edu/uscode/48/1421.html
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the application of the mirror code system of taxation provides that the U.S. Territories have 

no power to determine which provisions of the IRC shall apply in the U.S. Territories, 

absent an express grant from Congress.
6
 

 

According to 31 U.S.C. § 321, Congress has delegated part of its rulemaking authorities 

over the territories to Treasury.  Therefore, the regulations that interpret the applicability of 

taxes to the U.S. Territories have the same authority as the Code.  
 

As stated in a May 14, 2012 report by the U.S. Joint Committee on Taxation regarding 

federal tax law and issues related to the U.S. Territories:   

 

Three territories, Guam, the Northern Mariana Islands, and the U.S. Virgin 

Islands, are referred to as mirror Code possessions because the Internal 

Revenue Code of 1986, as amended (the “Code”) serves as the internal tax 

law of those territories (substituting the particular territory for the United 

States wherever the Code refers to the United States).  A resident of one of 

those territories generally files a single tax return only with the territory of 

which the individual is a resident, and not with the United States….  

Federal tax rules apply to the territories in a manner that is different from 

their application in relation to both the States and foreign countries.  

Broadly, an individual resident of a territory is exempt from U.S. tax on 

income that has a source in that territory but is subject to U.S. tax on U.S.-

source and non-possession-source income.
7
 

 

The report also states: 

 

While U.S. statutory laws apply to the U.S. possessions, and natives of 

U.S. possessions are U.S. citizens or nationals, for tax purposes the Code 

generally treats the U.S. possessions as foreign countries.  When the Code 

uses the term in a geographical sense, the “United States” includes only 

the 50 states and the District of Columbia…. Taxes imposed by the Code 

in any possession are collected under the direction of the Secretary…. 

Three of the possessions employ a “mirror system” of taxation.  In Guam, 

the Commonwealth of Northern Mariana Islands and the U.S. Virgin 

Islands, the United States Federal income tax laws are in effect (or 

“mirrored”) as the local territorial income tax.  Proceeds of the mirror 

codes are generally paid to the treasuries of the possessions.  Not all of the 

Code is mirrored; generally, only the income tax provisions of the Code 

are mirrored.  In the tax statutes as in effect in each of these possessions, 

                                                           
6
 Ibid. 

7
 U.S. Joint Committee on Taxation Report on Federal Tax Law and Issues Related to the United States 

Territories, Scheduled for a Public Hearing Before the Senate Committee on Finance on May 15, 2012, JCX-

41-12, May 14, 2012, page 2. 

https://www.jct.gov/publications.html?func=startdown&id=4427
https://www.jct.gov/publications.html?func=startdown&id=4427


The Honorable Donna Christensen 

The Honorable Madeleine Z. Bordallo 

The Honorable Gregorio Kilili Camacho Sablan 

August 7, 2014 

Page 5 of 10 

 
 

the name of the possession is substituted for “United States,” and vice-

versa.  Although the reverse substitution is not explicitly described in any 

of the operative statutes for the possessions, two-way mirroring has been 

required to give effect to the intent of the mirroring requirement.  To the 

extent that mirroring would produce a result manifestly incompatible with 

the Code or other provisions of the United States Code, mirroring is not 

required.
8
 

 

Analysis  

 

The wording of proposed and final regulations regarding NIIT appears to exempt from the 

NIIT bona fide residents of the U.S. Territories; however, the VIBIR has issued a statement 

and the GDRT Deputy Tax Commissioner has stated that the NIIT applies to bona fide 

residents of the U.S. Territories, causing much confusion among taxpayers and practitioners.  

Clarity on the applicability of the NIIT to bona fide residents of the U.S. Territories is 

needed.  Practitioners and taxpayers need clarity in order to file 2013 tax returns by the 

extended due date of October 15, 2014.  

 

The 2012 proposed regulations state that the NIIT does not apply to bona fide residents of 

the U.S. Territories. 

 

The 2012 proposed regulations, Preamble (Explanation of Provisions, 3. Application to 

Individuals, A. In General, p. 4) state: 

 

The proposed regulations also clarify the treatment of (1) grantor trusts 

(see proposed §§ 1.1411–2(a)(2)(ii), 1.1411–3(b)(5), and part 4.B.ii of this 

preamble), (2) certain bankruptcy estates (see proposed §§ 1.1411–

2(a)(2)(iii), 1.1411–3(d)(1), and part 4.D of this preamble), and (3) bona 

fide residents of the U.S. territories (see proposed § 1.1411–2(a)(2)(iv) 

and part 3.C of this preamble) (emphasis added). 

 

The 2012 proposed regulations, Preamble (Explanation of Provisions, 3. Application to 

Individuals, C. Bona Fide Residents of U.S. Territories, pp. 4-5) state: 

 

C. Bona Fide Residents of U.S. Territories 

 

Proposed § 1.1411–2(a)(2)(iv) provides guidance on the application of 

section 1411 to individuals who are bona fide residents (within the 

meaning of section 937(a)) of possessions of the United States (U.S. 

territories) (namely, American Samoa, Guam, the Northern Mariana 

Islands, Puerto Rico, and the United States Virgin Islands).  An individual 

                                                           
8
 Ibid, pages 7-8. 



The Honorable Donna Christensen 

The Honorable Madeleine Z. Bordallo 

The Honorable Gregorio Kilili Camacho Sablan 

August 7, 2014 

Page 6 of 10 

 
 

who is a citizen, resident, or nonresident alien with respect to the United 

States may qualify as a bona fide resident of a U.S. territory. 

 

The application of the tax under section 1411 to a bona fide resident of a 

U.S. territory depends on whether the U.S. territory has a mirror code 

system of taxation, meaning the income tax laws are generally identical to 

the Code (except for the substitution of the name of the relevant territory 

for the term ‘‘United States’’ where appropriate).  Three of the five U.S. 

territories (Guam, the Northern Mariana Islands, and the United States 

Virgin Islands) have a mirror code. 

 

Bona fide residents of U.S. territories that are mirror code jurisdictions 

have no income tax obligation (or related return filing requirement) with 

the United States provided, generally, that they properly report income and 

pay income tax to the tax administration of their respective U.S. territory.  

See generally sections 932, 934, and 935.  Therefore, the tax imposed by 

section 1411(a) generally does not apply to bona fide residents of mirror 

code jurisdictions because they will not have an income tax liability to the 

United States if they fully comply with the tax laws of the relevant 

territory. 

 

Bona fide residents of non-mirror code jurisdictions (American Samoa and 

Puerto Rico) generally exclude territory source income from U.S. Federal 

gross income under sections 931 and 933, respectively.  (American Samoa 

currently is the only territory to which section 931 applies because it is the 

only territory that has entered into an implementing agreement under 

sections 1271(b) and 1277(b) of the Tax Reform Act of 1986.)  Although 

territory-source income is excluded, these bona fide residents are subject 

to U.S. Federal income taxation, and have a related income tax return 

filing requirement with the United States to the extent they have U.S.-

source or other non-territory source income or income from amounts paid 

for services performed as an employee of the United States or any agency 

thereof (collectively, U.S. reportable income).  See section 931(a) and (d) 

and section 933. Furthermore, under section 876 and § 1.876–1, bona fide 

residents of non-mirror code jurisdictions who are nonresident aliens with 

respect to the United States are subject to net-basis U.S. taxation on U.S. 

reportable income under sections 1 and 55, rather than to gross-basis U.S. 

taxation with respect to U.S.-source income under sections 871 through 

879 (provisions that otherwise generally apply to nonresident aliens with 

respect to U.S.-source income). 

 

Therefore, the tax imposed under section 1411(a) is applicable to bona 

fide residents of non-mirror code jurisdictions if they have U.S. reportable 
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income that gives rise to both net investment income and modified 

adjusted gross income exceeding the threshold amount in section 1411.  

However, section 1411(a) does not apply if such bona fide residents are 

nonresident alien individuals with respect to the United States because 

section 1411(e)(1) and proposed § 1.1411–2(a)(1) exclude from section 

1411(a) all nonresident alien individuals, which would include bona fide 

residents of any U.S. territory.  However, nonresident alien individuals 

who are bona fide residents of non-mirror code jurisdictions remain 

subject to taxation under chapter 1 of subtitle A pursuant to section 876. 

 

The final regulations published December 16, 2013 (T.D. 9644), in IRS Bulletin No. 2013-

51, page 714, state: 

 

(vi) Bona fide residents of United States territories – (A) Applicability.  An 

individual who is a bona fide resident of a United States territory is subject to the tax 

imposed by section 1411(a)(1) only if the individual is required to file an income tax 

return with the United States upon application of 931, 932, 933, or 935 and the 

regulations thereunder. 

 

Futhermore, regarding the NIIT applicability, we are concerned by the fact that the NIIT is 

part of a new Chapter 2A.  It is not clear whether new Chapter 2A is part of Chapter 2 or 

not, and whether it is a mirrored income tax.   

 

The NIIT was established as a Subtitle A, Chapter 2A tax.  Whereas Chapter 1 income taxes 

are generally mirrored, under the Organic Act, Chapter 2 taxes are non-mirrored and 

collected solely by Treasury, not the local taxing authorities.   

 

If the NIIT is part of Chapter 2, then Chapter 2 non-mirrored treatment should apply.  We 

note that Organic Act section 1421(i)(d) says that Chapter 2 (26 USCA § 1401, et. seq.) is 

not to be “mirrored”  on Guam.  If Chapter 2A is a continuation or subparagraph Chapter 2 

(26 USCA § 1401, et. seq.), then it would appear that it would also be excluded from 

Guam’s “mirror” tax code, similar to Chapter 2 (26 USCA § 1401, et. seq.). 

 

In addition, it has been pointed out that the Chapter 2 tax revenues fund federal benefits to 

residents of mirror-code territories.  We note that the NIIT is collected by Treasury to fund 

sections of the ACA.  Since these benefits of the ACA are not available to bona fide 

residents of the U.S. Territories, many commentators believe that it was not intended and 

would not be appropriate to apply the Chapter 2A tax on bona fide residents of U.S. 

Territories who will see no benefits from the ACA. 

 

The VIBIR issued a press release (revised March 13, 2014), stating:   

 

http://www.irs.gov/irb/2013-51_IRB/ar09.html
http://www.vibir.gov/pdfs/Net_Investment_Income_Tax.pdf
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BIR REMINDS TAXPAYERS THAT THE NET INVESTMENT 

INCOME TAX APPLIES IN THE VIRGIN ISLANDS 

 

Claudette Watson-Anderson, CPA, Director of the Virgin Islands Bureau 

of Internal Revenue, reminds taxpayers that the net investment income tax 

applies to bona fide residents of the Virgin Islands. The tax went into 

effect on January 1, 2013.  Bona fide residents of the Virgin Islands satisfy 

their tax obligation by filing income tax returns with the Bureau of 

Internal Revenue.  This tax applies to bona fide residents based on the 

application of the mirror income tax laws that apply in the Virgin Islands. 

 

The net investment act is 3.8% of certain net investment income of 

individuals, estates and trust that have income above certain thresholds.  

Net investment includes, among other things, interest, dividends, capital 

gains, rental and royalty income.  Taxpayers are encouraged to consult 

their financial advisors and accountants to ensure that the correct 

estimated tax payments are made throughout the year. 

 

Taxpayers with questions about the net investment income tax can contact 

Tamarah Parson-Smalls at (340) 715-1040, ext. 2249. 

 

The GDRT Deputy Tax Commissioner has informally stated that the NIIT applies to bona 

fide residents of Guam who file with the GDRT.  In an email on April 11, 2014, to a tax 

practitioner, the Director of the Deputy Tax Commissioner of the GDRT stated:  

 

… After additional consideration, DRT maintains the position that the Net 

Investment Income Tax is mirrored under the Guam Territorial Income 

Tax laws.  Chapter 2A is a new chapter and is not specifically exempted 

by the Organic Act.  Although the regulations state that it generally does 

not apply to mirror code jurisdictions, it qualifies it by saying they will not 

have an income tax liability to the United States if they fully comply with 

the tax laws of the relevant territory…. 

 

We have been informed that GRDT says Chapter 2A is not part of a Chapter 2 (26 USCA § 

1401, et. seq.), but is instead a new Chapter of 26 USCA §1401, not mentioned in the 

Organic Act.   

 

The CNMIDRT has not issued any statement about whether the NIIT is a mirror tax. 

 

We take no position on whether the Chapter 2A NIIT applies to bona fide residents of the 

U.S. Virgin Islands, Guam, CNMI, or any other U.S. Territory.   
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The AICPA, VISCPA, and GSCPA believe, as a matter of clarity and fair interpretation and 

application of Congressional intent, Congress should request that Treasury provide 

clarification on whether the NIIT applies to bona fide residents of the mirror code U.S. 

Territories.  In addition, if bona fide residents of mirror code U.S. Territories are exempt 

from the NIIT, the extension of this exemption to mirror code U.S. Territories estates and 

trusts should be clarified as well. 

 

Conclusion/Recommendations 

 

The U.S. Territories do not have the authority to determine which provisions of the IRC are 

mirrored.  This authority is held by Congress, which has delegated this authority to 

Treasury.
9
  Interpretations of Code application, therefore, lie with Treasury regulations, IRS 

notices, and revenue procedures.  A Congressional statement, or Treasury, or IRS 

announcement or notice on this matter is needed.  

 

It is not clear whether Congress or Treasury intended to make the NIIT a mirrored income 

tax. 

 

Treasury should provide clarity to bona fide residents of mirror code U.S. Territories as to 

when and how the NIIT applies.  If bona fide residents of mirror code U.S. Territories are 

exempt from the NIIT, we additionally request clarification as to whether or not U.S. 

Territory estates and trusts are exempt from the NIIT as well. 

 

We kindly request your assistance with the issue by initiating contact with Treasury on 

behalf of taxpayers and tax preparers in your constituency.  An authoritative statement from 

the U.S. Congress or Treasury is needed as soon as possible for taxpayers to correctly 

complete their 2013 income tax filings. 

 

*     *     *     *     * 

 

We thank you for your consideration of this request for clarification.  Please feel free to 

contact any of the following:  Jeffrey A. Porter, Chair of the AICPA Tax Executive 

Committee at (304) 522-2553, or jporter@portercpa.com; Rob Upson, President of the 

VISCPA, at (340) 776-1852, or  admin@viscpa.org; Sean Phillips, President of the Guam 

Society of CPAs, at (671) 649-5050, or sean@babacorp.net; or Eileen R. Sherr, AICPA 

Senior Technical Manager, at (202) 434-9256, or esherr@aicpa.org to discuss the above 

comments or if you require any additional information. 

 

 

 

 

 

                                                           
9
 31 U.S.C. § 321. 

mailto:jporter@portercpa.com
mailto:admin@viscpa.org
mailto:sean@babacorp.net
mailto:esherr@aicpa.org
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Sincerely,  

                                  
Jeffrey A. Porter, CPA Robert Upson, CPA  Sean Phillips, CPA  

Chair, AICPA Tax Executive Committee   President, VISCPA President, GSCPA  

 

 

 

 

David Burger, CPA 

Chairman of the CNMI Board of Accountancy 

 

cc:   Mark Mazur, Assistant Secretary for Tax Policy, Department of the Treasury 

Brenda Zent, Office of International Tax Counsel, Department of the Treasury 

Catherine Veihmeyer Hughes, Estate and Gift Tax Attorney Advisor, Office of Tax Policy,  

Department of the Treasury 

William J. Wilkins, Chief Counsel, Internal Revenue Service 

Adrienne Mikolashek, Office of Chief Counsel for Passthroughs and Special Industries,  

Internal Revenue Service 

Michael Skutley, Office of Chief Counsel, International, Branch 7, Internal Revenue Service 

Adam Carbullido, Tax Legislative Assistant, Office of U.S. Representative Bordallo 
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