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Of Att or ney s for Amicus Curiae The
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UNITED STATES DISTRICT COURT

DISTRICT OF OREGON

DESCHUTES RIVER ALLIANCE, an
Ore gon nonprofit corporation,

Plaintiff,

V.

PORTLAND GENERAL ELECTRIC
COMPANY, ffi Oregon corporation,

Defendant.

Case No. 3 : 16-cv-01644-5I

DECLARATION of Josh Newton In
Support of The Confederated Tribes of
the V/arm Springs Reservation of
Oregon Reply in Support of Motionto
Dismiss

I, Josh Newton, declare and say:

1. I am an attorney representing amicus curiae The Confederated Tribes of the

V/arm Springs Reservation of Oregon ("Tribe") in this action. I provide this declaration in

support of the Tribe's reply memorandum in support of its motion to dismiss this action.

2. I attach as Exhibit I the following excerpts from the Ownership and Operation

Agreement for the Pelton and Round Butte Dams and Generating Facilities by The Confederated
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Tribes of the Vy'arm Springs Reservation of Oregon and Portland General Electric Company,

dated January 1,2002: Recitals, Article I (Definitions) in its entirety, and Article III, Section 3.1

(Operator).

3. I attach as Exhibit 2 the following excerpts from the Long-Term Global

Settlement and Compensation Agreement between and among the Tribe, Portland General

Electric Company, and the United States Department of the Interior: Recitals, Article I

(Definitions) in its entirety, Article II (Treaty Reserved Rights) in its entirety, Article V, Section

5.3 (Operation of the Generating Unit in the Pelton Reregulating Dam), and Article VI (Natural

Resource Regulation and Management By the Tribes) in its entirety.

I declare under penalty of perjury that the foregoing is true and correct.

Executed on April 18, 2018

Jo ewton
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CERTIFICATE OF SERVICE

I hereby certify that on this 18th day of April, 2018, I filed a true and correct copy of the

foregoing document with the Clerk of the Court for the United States District Court - District of

Oreþon via the CMÆCF system. Participants in this case who are registered CM/ECF users will

be served by the CMÆCF system.

KARNOPP PETERSEN LLP

/s/ Josh Newton
Josh Newton, OSB# 983087

CERTIFICATE OF SERVICE
W 12 14. I 5(a)\1299087 2.docx
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O\ryNERSHIP AND OPERATION AGR-EEMENT

FOR THE

PELTON AND ROUND BUTTE DAMS
AND GETERATING FACILITIES

BY

THE CONT'EDER.ÀTEI} TRIBES OF THE
WARM SPRINGS RESERYATTON O[' OREGON

AND

PORTLAND GENERÄL ELECTRIC COMPAIÌY
1 iÉ¡¡

Ilated as ofJrnurry l,2002
12¡15 n.m.

t'Ê
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1 This OTWNERSHIP AND OPERATION AüRfi,EMENT is dated as of January 1,2002
2 l2:15 a.m. (this "Agreentent") an<I is by and betwcen 'flre Co¡rfcderôted Tribes of thc Warm

Springs Reservation of Olegon, a flederolly rccognized Indian tribe having a Constitution and
4 Byhws and Corporate Charter adopterl pursuant to tlìe te¡ms of the Indian Reorganization Act
5 i¡rciuding its govcrning ìrody the Tribal Council (the "'fribes'), and Portland General Elect¡ic
6 Company, an Oregon corporation ('?GE'). ('l'he Tribcs a¡rd PGE are each referred to
7 individually hcrein as a'oPartyo' and sollectivcly ns the "Pafties").

I
9

10
lt
t2
13

l4

RECITALS

WIIEREÂS, the Tribes are a fedcrally recognized Indian tribe organized uncler a
constitution and bylaws ratificd by the mcmbers of thE Tribes on Dccember 18, I937, and
approved by the Assistant Sec¡etary of Ïnterior of the U¡rited $tntes on February 14, 1938,

pursuant to Section t 6 of the Act of June 18, 1934 (48 Stat. 984), as arnended by the Act of
June 15, 1935 (49 Stat. 178);

WIIE¡IEAS, the Tribes ratified on April 23, 1938 a corporate charter issued to them by
Interio¡ pursuant to Section 17 of such Act of June 18, 1934;

1VHERI1ÂS, pursuant to the t'orcgoing authorities thc Tribcs exercise govemmental and
corporate powers over tribal larrds within the bor,¡ndaries of lhe Warm Springs ludian
Reservation of Oregon (the "Tribal Lands') as such reservation is tlescribed in that cefain Treaty
hctween the United States of Arnerica and the Tribes ancl tlantls of the Micldle Oregon executed
June 25, 1855 (12 Stat. 963);

WHEREAS, FGE is arr elect¡ic utility engaged in generating, transmitting and

clistributing eleclric cnergy;

WFIF,REAS, the l ribes ancl PGE were parlies to the 1955 Agrecnrcnt ptursuart to which
(a) the 'l'ribes grarnled PGE certain easements and rights necessary to the co¡rstruction aud

operation of (i) the Pelion Dam and the Round Butte Dam and the generation and transmission
facilities nssoci¿tecl with such clams and (ii) thc Pelton Rereguluting l)am, and (b) (i) the
coupcnsation to be paid to the Tribcs hy PGE for such caseüents and rigltts was sslablislrcd und
(ii) ccrtain rights of the Trihes, includiug the right uf thc "l'ribes lo çüniil.ruct, opcrtte ancl

maint'¡in gensrution fucilities in ttre Pelton Rereguluting l)¿rn: were ulso cstablished o¡ a(hmed;

\VI-IEREAS, pursuant to the 1955 Agreerrrent and Project Licensc No, 2030 granted by
thc lierleral Power Contmission (now FERC), (a) PGE, constructed op€râtes and maintuins (i) the

Pelton l)am and the ltound ßulte Dam and the geueralíon and trans¡nission lacilities associated

thcrewith a¡rd (ii) the Pelton Reregulating Dam, zurd (b) the Tribes corutructed, operate and

maintain the gencration facilities in the Pclton Reregulating l)am;

WHEREAS, tlre Tribes and PGE entered irrto a Long-Term Global Settlement and

Cornperuation Agreemcnt, dnted as o[April 12, 2000, ilnong themselves and Interior (the

'olong-Term Gtobcl Settlement and Compensation Agrecmeilt") in ordcr to establislr their
respectivc rights with respcct to Frcrject No. 2030 and lheir activities reloted lhereto, including
but not linited to oll Compensation paytrble to the Tribes in eonnection therewith;

I
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I
9

10

1 IVHEREAS, pursuant to the Long-Term Global Settlement and Compensation
2 Agrcement the'tiibes have purchased from PGE an Undivided 33.33% Inte¡est in the Pelton and

3 Round Butte Facílities;

4 WIIEREAS, the Tribes and PGE ctesire to enter into a long-term agreement regarding the

5 ownership and operation of the Project which helps thern mutually achieve long-tcrm economic

6 benefits fi'om thc Project whiie acldressing appropriately natural resourccs impacted by the

7 Project;

WHEREAS, the Tribes and PGB desire that such ownership and operation agreement

fosler close working relationships and cooperation between them, atrd sou¡rd decision-making by
them, relative to the Project; and

WIIEREAS, entering into this Agreernent is required by the terms of fhe Long-Term
Globat S ettlement and C omp ensation Agreement.

NOW THEREFORE, in consideration of the premises and the representations,

warranties, covenants and agreements contained herein, the Parties hereto, intending to be legally

bound, hereby agree as fbllowg:

ARTICLE I
DEFINITIONS

1t
t2

i3
l4
l5

l6
t7

19
20
21

22

l8 l.l Definitions.

(1) Unless otherwise defined in this Agreemenf terms defined in the Long-Term Global

Settlement and Compensatìon Agreement shall have thc same meanings when uscd herein as in
such agreemçnt. As used in this Agreement, the following terrns shall havc the meanings

spccitied in this Section 1.1:

(2) "Àsquisition Loan" has the meaning set fofih in Section 5.12'

24 (3) "Adiustment Àmounf'has the meaning assigned to that term in thc Asset Purchase

25 Agreement.

23

26

27
28

29
30

3l

.)¿

(4) "Agreemeü" hns the meaning sçt forth in the introductory paragraph hereof.

(s) "Applicable Law" has the meaning set forth in the Long-Term Global Settlement and

Compensution Agreement.

(6) "ÇqpgqlH" m€ans the rate. at which electrical energy ca¡r be genemted, expressed in
megawatts (MW)-

(7) " Car¡ilal Addilions" means additions, irnprovements and befierments to thc Project,

(8) "Çause" has the mcaning set forth in Section 3.1(fxiÐ.

tþ
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I
I

10

1l
T2

13

t (9) "Claimable Event" has the meaning set forth in the Long-Terrn Global Settlement a¡d

2 CompensationAgreement.

I (10) "Claiming Party" has the meaning set forth in the definition of "Force Majeure."

4 (l l) "Cla:irn¡'" has the meaning set forth in the Long-Term Global Settlement and

5 CompensationAgreemenl,

6 (t2) "Costs oJÇep4qlÂdd4þrqn' means those costs íncurred or to be incur¡ed to effect

7 Çapital Additions,

(13) "Costs olQpelql!þq" means all costs attributable to the operation and

maintenance of the Project, including administrative arrd general costs determined pursuant to

Exhibit B and repairs, renewals and replacements necessary to assure tlcsign capabiliiy and

reliability or that are required by any Govemmental Authority. Costs of Operation shall not

include eithcr taxes based upon the income of either of the Owners or property tâxes ürat are

¿¡sSessed exclusively 0n the property intcrcsts of oniy one of the Owners.

(14) "Çqpég!ççmcntsn'means (a) the Cove Replncement Agreement between PGE

ancl PacifiCorp, doted as of Juñe2,1961, pursuant to which PGE compensates PacifiCorp for

inundation of PacifrColp's Cove Project by the construction of the Pelton and Round Butte

Facilities, (b) the Agrecment betr¡reen the United States Departnent of the Interior (Bureau of
Reclamation), PaciFrc Power & Light Company a¡d PGE dated June 2,I96L whereby the Bureau

of Reclamation became a beneficiary of the alternative power arrangements made in the Cove

Replacement Agreement of the same date, (c) the.A.greement Concerning Interconnection and

Power Exchange dated as of November t , 1963 and as amended June 27, I 974, between PGE

and PacifiCorp and (d) the Round Butte/Cove Interconnec'tion a¡d Operatìon Agreement

between PGE and PacifiCorp dated July E, 1993.

(15) "@!*4 44il4" ha.s the meaning sel fo¡th in Section 3.1(e)(iv)'

(16) "Eg!i"t-I}uc!gg!" has the meaning ascribed to it in Scction 3-6(a)'

(17) "EfI'cctivü Date" has the meaning set forth in Section 9'1.

(1S) "Eieotitç Çqpital4dd!!lc4!" mÊans additions, irnprovements and betterments to

the Prcrject that ar-e not required to assure design capabitity or reliability or that sre not required

by any Govemmental AuthoritY.

(19) "EgI" mea¡s kilowatt-hours (k'Wh).

(20) "tìstiErated Purchq{q Prþq" has the meaning assigned to that term in thc lisset

Purchase Agreement.

(21) ".!:glc"_Muj*Ig" means an event not nnticipated as of the Effectíve Date which is

not withinthe reasonâble contioi of the Party (or in the case of third party obligations or

facilities, the third party) claiming suspension (the'oClaiming Party"), nnd which by the exetcise

of due diligence the Claiming Party is unablc to over;ome in a cornrnercially reasrrnable manner

3
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I

\

\I or obtain or causc to be obtained a commercially reasorrablc substitute perforrrrance thcrefor.
2 Events of Force Majeure include, but arc not restricted to: wrongful or negligent acts of the
3 othcr Party; acts of God; Iire, civil disturbance; labor dispute or labor shortages; slrikes;
4 sabotage; actíon or restraint by court orrlet or Governmerrtal Authority (so long as the Claiming
5 Paay has not applied fsr o¡ assistcd in the applicatíon'fbr, ard has opposed where and to thc
6 extent reasonable, such action or restraint); and ínabilíty after diligcnt application to obtain or
7 maintain required permits, licenses, zoning or other required approvals from any Governmental
I Authority or other third-party Pe¡son whose consent is required as a conditìon to a Party's
9 performancehereundcr.

10
ll
L2

13

14

15

(ZZ) "G.overrunental 4uthorill" has the meaning set f<¡rth in the Long-Term Global
Settlement and CompensaÏíon Agreement,

Q3J "lmplemcntation Eft'ective J)ate" has the meaning set forth in .lection 5.7

(24) "lnderm:ifrgÇ.Ownql" has the meaning set forth in Section 6.1(a).

(25) "lndernnityi¡g 9)vnet" has the meaning set forth in Section 6,1(a).

(26) "l4dEIJglE" has the meaning set forth in Sectíon 5.4.

Q7) "LgrlF-Ten! Global Sefflement and Conrpensation 4greern€nl" has the meaning
set forth in tlre rccitals hereof-

(32) "Ofï'-Pe¿+k Inrlex Value" has the meaning set forth in Section 5.4

(33) "On-Peak Hours" has thc meaning set forth in Section 5,4.

(34) "On-Puak Index Vnlud'has the meaning set forth in Section 5.4.

(35) "Qpqgtigg Co.tq¡!!gq" means the sonrmitiee established pursuant to Section

4
\\LGL\üI\MS-WORD\8Wrn000616\Tribes Dccembcr 2001 Closing!ùrn & Op 0t -01-O2cfinal,doc

l6
Ittl

l9
20
2l

18 (28) "Ma¡kçt Vatuc" hæ the meaning set forth in Section 5.6.

Q9)..@lneanSthetotalûmountofEnergywhichtheProject
is capable of generating, due allowance ìieing made for legal, regulatory and physical constraints
then existing, less the arnount used in the produetiotr thereof.

22 (30) "Net Or¡tpr.rt'n means the net amount of Capacity and Energy produced by the
23 Project from time to time under the operating conditions then existing, including periods when
24 some or all of llp Project may be inoperable. 'Net Output" is net of station use'antl aftcr
25 depletioru rcquired by the Original Licensc or the Nerv FhlßC License, as applicable, and other
26 agrÊements ancl obligations from time-to-time, including obligations to supply Capacity and/or
27 Energy pursuant to the Cove Agreements.

(3 1) "Off-Peflk Hours" has the mcaning set forth in Section 5.4.28

29

30

31

32
33

i

i'

I

I

I

I

I
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1 (36) "Qp.ErallngS'ujdeJi4g" means the Operating Guidelines for the Project attachcd
2 hereto as Exhibit A (as they may be modified from time to time by ttre Operating Committee).

3 (37) "Ope¡aliqß Trust Accotu!!" means the bank ascount established by the Operator to
4 receive and disburse funds pursuant to ttris Agrecment as more specifically provided in Section
s 3.3(a).

6 (38) "Operato¡" means the entily âppointed pursuant to Section 3,1 to operate the
7 Projeot.

I
I

10

11

12

13

T4

l5

r6
t7
18

19

(39) "EngË'n rneans PGE and the T¡ibes and their permitted sucæssors and assigns,
and any other Person that becomes a holder of an Ownership Share, by operation of law or
othcrwise, pursuant to the terms of this Agreement, provided, that no sueh Person shall succeed
to or acquire tlre rights províded to Ov¡ners r¡rder this Agreement unless and to ihe extent (a) the
assignment or transfer pursuant to which it acquired its Ownership Share is valid under the terms
of thi.s Agreement and (b) it bccomcs a Party to tTris Agrserncnt by execution of this Agreement
or by a wrinen agreemenf acceptable to a majority of ttre holde¡s of the Ownership Shares and
the Operator, to be bormd by all of the terms and sonditions hereof,

(40) "9wnçlship Sh4{q" meons the respective ownetship interest of an Owner
cxprcsscd as a dceimal fraction as specified in Section 2.1 as such may be altered or adjusted
pursuant io this Agreement. In all cases Ownership Share shall bo computed to two decirnal
places.

(41) '?ermifted Claims" has the meaning set forth in Section 3.8(d).

(42) (Êperstn'? 
has thc mcaníng set foi'th in the Long-Term Global Settlement and

Compen sation Agreemeni.

(43) "reE'o has the meaning set forth in the introductcrry paragraphhereof.

(44) "PGE's Allqp-+!gn" means the percentage of the Project Rights to which PGE is
entitled from time to time, ar set lorth in Article IV.

l

2L
'l)

23

¿b

27

24
1\

(4s)
Section 5,l L

"Power Pu¡chase and Sale Asreemcnt No,02-03-,4." lns the meaning set forth in

28 (46) "Power Purcha_qs illd_Sale Agreements" means the Wholesale Power Pnrchase
29 and Sale Agreement No, 02-03-A and the lVholesale Power Pu¡ohase and Sale Agreement No.
30 02-06-A attached as Exhibit C hereto.

3t (47) "PRD Implementation Effective Date" has the meaning set forth in Section 5.9,

32 (48) .'PRI) Net Orttput" has the meaning set forth in Section 5.8.

33 (49) "Eqgggligg5" has the meaning set forth in the Long-Term Global Settlement and

34 CompensationAgreement.

5
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1 (50) "Projeut" meaJrs the'oPelton and Round Butte Facilities", as defined ì-n tàe Long-
2 Term Global Settlement and Competrsation Agreement,

3 (51) "Frt¡ject Rights" means generator capability, pondage, ¡eservoir elevation limits,
4 inflows, minimurn discharge, generator availabílity, reserves, load foilowing, spill and all other
5 capability detived from the Project (specifically including capability which may not be
6 considered a "prodgct" as of the Effective Date of this .{greeruent). "Project Rights" are net of
7 station use and after depletions required by the Original License or the New FERC License, as

I applicable, and other agreemcnts and obligations from time-to-time, including obligations to
9 supply Capacity and/or Energy pursuant to thc Cove Agreements,

I

t.

I

I

10

r1
t2
13

T4

I5
16
t'l
l8
t9
20
2l
22

(52) "Prudent Utility Practicq" mÊans any of the practices, methods and acts engaged
in or approved by a significant portion ofthe electrio utility industry prior to the action in
question or any of the practices, methods and acts, which, in the exercise of ¡easonable judgrncnt
in tight of the facts k¡own af the time the decision was made, could have been expected to
accomplish the desired result at the lowest reasonable cost consistent with reliability, safety and
expedition, Prudent Utility Piactice shall apply not only to functional parts of the Project, but
also to appropriate structures, Iandscaping, painting, signs, Iighting and otherfacilities and public
relations prcgmms reasonably designed to promote public enjoyment, understanding aad
acceptänc,e of the Project. Prudent Utility Practice is not intE¡rded to be limited to the optimum
practice, method or act þ the excluiion of all others, but rather to be a speclrum of possible
practices, methods or acts, Prudent Utilify Practice shall also include those practices, methods
and acts that are required by Applicable Law and final orders or regulations of Govemmental
Authorities having j urisdiction.

(s3)
Agreernent.

"Pu¡chase Price" has the meaning assigned to that term in tlre Àsset Purchase

(s4) i'llcservc Account" has the meaning set fo¡th in Section 5.14,

(55) "Fighlg1|lgr!ßçS.ugl" has the meaning set fo¡th in Section 12.2.

(56) ".Schetlulittg Day?t meâ.ns those days on whích the majority of the power ruarket
participants in the geographic area of the Western Systems Coordinating Council (as such
geographic area is defined as of the Effective Ðate) schcdule Energy, Capacity and other
products for future deliveries. (With limited exceptions, as of January l,2Q0I such Scheduling
Days arc all days exccpt Satnrdays, Sundays and holidays).

(57) 'i]@" means any or all ad valorem, properfy, occupation, severänce,
generation, first use, conservation, Btu or energy, t¡ansmission, utility gross receipts, privilegc,
sales, usc, consumption, excise, lçase, transactíon and other taxes or govenmental charges,

licenses, fees, permits and assessrnents or increases therein, other than taxes based upon net
income or net worth.

(58) "'!çm" meaûs the term olthis.4,greernent as defïned in Section 9.1,

(59) "Tribal Landq" has the meaning set forth in the recitals hereof

6
\LGL\,Gl\MS-tÀ,¡ORDìBt{t}t\000616\Tribes Dcccmber 2001 Closlng\Own & Op 0l-0t-O2cfinat.doc
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I (60) "Iütt" has the meaning set forth in the int¡oductory paragraph hereof.

1 (61) "T¡jbcs'1\!þ"!!gn" means the percentage of the Project Rights to which the
3 'l'ribes are entitled from time to time, determinerl as set forth in Articte IV.

4 (62) "Tribes As Third Party'n means the Tribes in their status not as an Owner, but
5 rather as a third party otherwise independent of the Project, For example, the Tribes would be a
6 third party rclative to their sta[us as the owner of the lumbe¡ mill in Warm Springs, but would
7 not be a third party relative to their status as an Owner of an undivided interest in the lroject.

B

I
l0
11

t2
t3
14

t5
r6
t7
18

(63) "I'ribcs' Ownership Co$t.s" means all of the actual, out-of-pocket costs incurred
by the Tribes relating to the Project which would bc recognized by FERC were the Tribes
required to maintain accounts in accordance with the Uniform System of Accounts. Such costs
shall include all costs arising from the ownership, operation and maintenance of the Project and
the deprcciation com¡ronent of renewals and replacements for which the Tribes are required to
reimburse PGE pursuant to this Agreement, Such costs shalJ Ínclude debt service, return or and
of equity capital contributed by the Tribes using the same amortization schedule and rate of
retum as those related to debt service, the costs of renewals and replacements, FERC fees,
payments in lieu of Ta,xes, insu¡ance and reå.sonable administrative costs incurred directly by the
'lÏbes. Tribes' Ownership Costs shall also include ali the prorations identilied in Section 3.6(a)
of the Asset Purchase Agreement.

(64) "Urliform Syste¡n of $ccouryts" means the Uniform System of Accounts
prescribcd by FERC for electric utilities and hydroelectric licensees as in effect from time to
time.

19
20

1

22 L.2 Intefpretations.

23 In this Agreemenl, unless clear contrary intention åppcars: (a) the singular number
2+ includss the plural number and vice versa; (b) reference to any person includes such person's
25 successors and assigns but, if applicable, only if such successors and assigns are purmilted by
26 this Agreement, atrd rcfercnce to a person in a particular capacity excludes such person in an/
27 other capacity; (c) reference to any gender iqsludes each othe¡ gender; (d) reference to any
28 agreement (inclnding this Agreement), docunrent or instrument means such agreement,
29 document or instnrment as amenrlecl or modified and i¡r effect from timc to time in accordance
30 with the terms thereof and, if applicable, the terms hereof; (e) reference to any A¡tiçle, Section,
31 Schedule or Exhibit means such Article, Section, Schedule or Exhibit to this Agreement, and
32 references in any Article, Section, Schedule, Exhibit or definition to a.ny clausc means such
33 clause of such A¡ticlc, Section, Schedule, Exhibit or definition; (f) "hereunder", "hereof',
34 'h€rÊto", "hercirf'and wortls of similar import are reference to this Agreement as a whole and
35 not to any particular Section or other provision hereof; (g) relative to the determination of any
36 period of time, "froml'means "from and including", "to'? means "to but excluding" and
37 "thmugh" means "through and including"; (h) "including" (anrt with corelative mezuring
38 "include") means including rrithout limiting the generaliry of any description proceeding such
39 term; and (i) reference to any law (including statutes and ordinances) means such law as
40 amendecl, modified, codified or reenacted, in whole or in part, and in effect from timc to time,
1 including rulcs and regulations promulgated thereunder.

nI
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T_

I AGREEMENT, THE OWNERS SHALL NOT BE CONSIDERED FIDUCIAzuES OR TO
2 FIAVE ESTABUSHED A CONFIDENTIAL RELATIONSHIP, BUT RATHER SIIALL BE

FREE Tq).A,CT ON,AN A.RM',S LENGTH BASIS IN ACCORDANCE WITH TI-IErR OWN
4 RESPECTIVE SELF.INTEREST, $UBJECT, HOWEVER, TO THE OBLIGATIONS OF THE
5 OWNERS TO ACl'IN GOOD }'AITH IN THEIR DEALINGS \VITH EACH OTHER WITH
6 RESPECT TO ACTIVITIES HEREUNDER.

7 (d) Each Owncr and its dçsignees shall have the right to go upon and inlo the
I ' Project at any time, subject to the necessity of efticient and saf€ construction and operotion of the
9 Projeot; but the Operator alone shall have possession and sontrol ofthe Project for and on behalf

10 of allofthe Owne¡s.

lil 2.5 Round Butte Switching Station 230 kV Main Bus.

12

l3
14

15

t6
T7

18

19

20
zt

(a) The T¡ibes shall have the right, without Operating Committee approval, to
irrstall a 230kV line position in the Round Butte swìtching stalion, to connect such line position
to the Round tsutte Switching Station 230kV Main and Auxiliary Bus and to operate such line
þosition. Design and operation of such line position uhall bc in accordance with Prudent Utility
Piuptice and all applicable standards of the Operator, and the Tribes shall obtain the Operator's
apploval 1'or the design and protection scherne for the line position. PGE shall have no right to
use such line position and sball r¡ot bÊ required to pay for any of the costs thereof. The'lribes
shall compensâte PGE equitably for any co.ets and losses incurred by PGE in connection with the
inslallation eifthe line position and the connection of such line position to the Round Butte
Switi;hing Station 230kV Main and Auxiliary Bus.

(b) PGE shall have the right, without Operating Commifiee approval, to
modifu the Rormd Bútte Switching Station 230kV Main Bus to increase the capacity of such bus.
Design of such modifications to achieve the capacity i¡rcrease shall be in accordance with
Pnrdent Utility Practise and a.II applicable standards of the Operator, and PGE shall obtain the
Operator's approval for the design aml protection scheme I'cr the modifications.. The Tribes shall
not have the ríglrt to pariicipate in, or utilize, the increasc in capacity and shall not be required to
pay for any ofthe costs thereof. The Tribes shall modify the line position described in Section
2.5(a) above if neoessary to accommodate the nioclification.s to ¿rchieve the cupacity increase,
PGE shall compensate the Tribes equitably fbr any costs (including costs related to any
necessary modification of the Tribes' line position, both at the time of the capacity increase and
thereafter) and losses in{.,uned by the Tribes in connection with any modification of the Round
Bune Switching Stdtion 230kV Main Bus to increase the capacity of such bus.

ARTICLE III
. OPERATION

3,1 OpeEttgr.

(a) ApÞoi{rtment of PGE as Operator, In orderto provide unified
management of the Project, each Owner authorizes and designates POE alone as opcrator (the
"Operator") to operäte and maintain the Project under thc terms of this Agreement; provided that

I
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iÌ

I

Í
II PGË shall not be deemed to have the status or respoãsibility c;f an indepenclent cbnsultant, ì

2 contractor or engineer,,

3 (b) Rigþts and Dutie¡ qt'the Ope{atoj. The Operator, as agent for anrl on4 behalf of the Ownersn shall, in acco¡dance with Pnrdent Utiliry Practice, this Agreemeni, t¡e5 Operating Guidelines, any manufacflrer's wananfy requiremcnTs and all Applicablc Laws,6 orders, permits anif licenses, no'w or hereafter in effect:

I

I
9

t0
lt

t2

r3

(Ð operate and maintain the Project;

(ii) reprcsent the Owners with Governmental Authorities on all project
matters within the scope of the Operator's responsibilities hereunder;

(iiÐ take any and a1l actio'frs necessarïþr appropriate to comply with
such Applicable Laws, orders, permiis ¿urd licenses, now or hereafier in effect;

(iv) hire all Projectpersonnel; and

(v)' pay all Costs of Operation.

Subjectto the foregoing, the Operator shall operate and nlaintain the Project so Ês to
produce, where practicable and consistent with Prudent Utility Praotice and the termþ of thÍs
Agreement, the nmounts of Energy which may be scheduled b¡r the Owners as provided hcuniu.
The Operator is hereby granted and shall have the rights and pow$rs fo do everything neccssary,
proper and custornar¡r, in the ordinary cor¡¡se of business, ts fulfill its obligations and effeçtuate
its role as Operator, including the power to enter irlto contracts with third parties fiJr arrcl ìn
behalf of the Owners, the power to maks and rccei.ve payments, the power ü: initiate,
compromise or settle claims with third parties, the þowcr to âct as agent in its own nas¡e and the
power to appoint subagents. The Operator shall negotial.e any uontracts entered inio with unions
and set wage scales for nonunion personnel.

(c) Licensing, The Operator shall, in consuløtiorr with the O¡rerating
Committee, dilígently pursue whatever action i.s necessary or appropriate to obtain and maintain
all ËERC, Oregorr arrd general licenses, pcmrits and othcrrights anrl regulatory approvals
necessary to operution <.rf the Project for itself and in behalf of the Owners. Thc Owners
acknowledge that there is no assurance that such permits, licenses ancl approvals will be retained
or obtained,

(d) Cotn¡nunications by Operaibr to Owncrs, Thc Operato:r shall infbrm each
of the Owne¡s of all material ¡nattets neæssâry tc¡ enable all the Owners to participate
meaningfully in decision-making related to the Project. The Operator shall proviäe such
information reasonably in advance of any actions or deci.sions to be made by lheOperating
Committee, subject to the circr¡mstances thereof. TIie Operator shall accommodate to the extent
reasonably possible reasonable requests for additional information and reasonable requests to
discuss matters with the Tribal Council and other repres€ntatives of the Tribes. l;

The Operator shall present to each of tlr Owners a written report describing any event
related to the Project which (x) involved a failure to operate the Project in acccrrdance with

l0
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I Pnrdent Utility Practice, this .A,greement or the Operating Guìdeli¡rcs or (y) resulted in, or created
2 a significant risk of, Either serious injury to a Project employee or membe¡ of the public; serious
ì damage to fish, wildlife or other environmental interests; or material economic injury to an
4 ûwner. The Operator shall also discrtss with the Operating Committee any rneasures it proposes
5 to prevent or rnitigate any similar events in the future, No fail$e to provide such a report shall
6 by itself eithcr be an evenl of default or prejudice the Operator's status as the Operator if the
? Operator's actions were not in bad faith.

I
9

r0
t1
t2
l3
l+
l5
l6
17

l8
19
20

2I
22

I

(e) Limitations on and Lia of Limited
lndemdfic¿tion by Operator, 'l'he Tribes acknowledge that were or any entþ to be
exposed to significant potcntial liability to the Tribes arising from the role of Operator, PGE or
such other entity would insist upon being adequately compensated by the Tribes for accepting
such risk. PGE is willing to perfbrm the role of Operator wit}out compensation otherthan
reimbursement of its expensis and costs, including overhead, as proviàed in Section 3.4,
provided PGE's liabitiry to the Tribes arising or resuiting from its role âs Operator is
substantially lirnited both with respect to the kind and amount of damages to which it might be
exposed. As provided in this Section 3.1(e), the Tribes and PGE intend to limit substantially
PGE's potential liabiliry arising frorn PGE's ro]e as Operator, puchase insurance to mitigate
some risks, allocate some risks to the Owne¡s colleotively as Costs of Operation and allocate
other risks to the Owners individually. To achieve a fair balance sf cost ar¡d risk allocation, the
Owners agree as follows.

(i) The Tribes and PGE agree that PGE stnll act withour
compensation in its role as the Operator of the Project other than reimbursement
ofits expenses and costs, including overhead, as provided in Section 3.4.

(iÐ The Tribes acknowledge therefore that, under thc terms of this
Agreemcnt, PGE is not being compensated, as would be an independent provider
of operating serviccs, [<rr uly risk that it would be liable to the Tribes for any
failwe of its pcrformance to satisfy any conlractual o¡ tort standard.

(iii) In behalf of the Tribes and PGE as Owners, PGE as Operator shall
procur€ and maintain lhe insurarice coverage desc¡ibed in Section I 1.1 relatcd to
Projeet propsrty and equipment in the s¿rme manner as the Operator insures jts
other owned and operated like facilities.

(iv) PGE ¿s Opcrator shall procure and maintain the insr¡ance
coyerage described in sectioh 1 1.2 related to wo¡kers' compensatìon. general
liability and automobile liabitity in the amounts specified in section I 1.2. To the
extent, and only to the extent, any claims, demands, losses, liabilities, and
expenses (including reasonable attomeys' feei) are coverecl by the ínsurance
obtained pursuant to Scction I 1.2, both with respect to scope of covcrage and
dollar limits of coverage (collectively, "Covcred Claims"), ]GE as Operator
Bgrees to indemnify and hold harmless the Tribes from and against all such
Covered Claims.

1t
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I
9

(v) To the extent not covered by the jnsurance describcd ín
Sections 1 1 .1 and I 1.2, the T'ribes hereby waive any and all Claims whether in
contract,'wananty, tort (íncluding PGE negligence), striot liability or otherwise,
against PGE, its employees, officers, agents or Affiliates ¡elated to the role of
Operator with respect to all ¡isks of physical damage to property and equipment
part of or in any way related to the Project, worker's cornpensation, general

liability for personal and bodily injury and ptoperty damage (including damages

to the property of the Tribe.s As Thi¡d Party), automobilc liabitity ¿ucl all other
risks described in Sections 1 1 .1 and I 1,2,

(vi) The following amounts shall be treated as Costs of Operation and

therefore sha¡ed by the Owners in accordance with their Owne¡ship Shares:'

(A) Any sclf-insurance or deductible amounts for damages
otherwise covcred under any ofthe policies dosc¡ibed in
$ections ll.l and 11.2;

(B) Any amounts for darnages otherwise covered under any of
the policies described in Sections I l.l and I 1.2 that are in
excess of the policy limits;

(C) Any amounts for risks not covered by the policy described
in Section I l.t;

(D) Damages paid to third partics other than the Tribes As
Third Party, including on account of risls not covered by
the i¡rsuranse in subsection (iv) above or excluded by that

' insurance, as provided in Section 3.8(c) below; and

(E) I)amages paid to the Tribes As Third Party, as provided in
Section 3.$(<I) below.

(vii) Thc Tribes and PGE agree that they shall scparately and

indiviclually bear the risks of non-operation a¡d reduced operafion of the Project
and that they shalt sepårately an<i inclividually male determinations whcther they
desire to prooure insurance ü0 cover risks relalcd to special, incidcntal, exemplary
or consequential damage.r inchding, but not limited to, loss of profits or revenue,
loss ofuse ofthc Project or any associated equipment, cost ofcapital, cost of
purchased powsr, cost of substitute equipment, frcilities 0r services, downtime
costs, or Claims of customers of Tribes frrr such damages and such Clairns from
Tribes' customers. None of the foregoing damages shall be treated as Costs of
Operation.

(viii) In the event any ofthe foregoing provisions of this Section 3. I (e)
with respeot to limitations on PCE's polential liability arising from the role of
Operator are held unenforceable in whole or in part for any reason, THE TRIBES
AÛREETHAT IN NO EVEN'I'SHALL PCE,ITS EMPLOYEES, OFFICERS,
AGENTS OR AFFILIATES BE LIABLE TO THE TRIBES WITH RESPECT

l2
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l2

TO PUBLIC LIABILITY FOR PERSONAL AND BODILY INruRY AND
PROPERTY DAMAGE, ALL RISKS OF PHYSICAL DAMAGE TO
PROPERTY AND EQUIPMENT THAT IS PART OF THE PROJECT,
WORKERS' COMPENSATION AND EMPLOYER'S LIABILII'Y AND ALL
OTHER RISKS COVEI{ED BY THE INSURANCE DESCRIBED IN
SECTIONS II.I ANÐ I1.2, DURTNG ANYPEruOD OT T\¡/ELVE (12)
CONSECUTIVE MONTHS FOR AN AMOUNT IN EXCESS OF THE
AGGREGATE PAYMENTS PGE HAS RECEIVED FROM THE TRIBI1S
LTNDER THIS AGREEMENT DUzuNc STJCH TWELVE (12) MONTIT
PERIOD .{S REIMBURSEMENT ON ACCOUNT OF PGE'S LABOR AND
OTHER TNTERNAL COSTS, INCLUDING OVERIÍEAD,INCURRED AS
OPERÁ'TOR OF THE PROJECT.

(ix) Consistent with the agree¡nents expressed in paragraphs (i) and
(vii) of this Section 3.1(e) and the aeknowledgment expressed in Section 3,1(e)
aboVc, THE TRIBES AGREE THAT FOR ANY CLAIM ARISINC FROM A
THEORY BASED ON CONTRACT LAW, IN NO EVENT SHALL PGH, FROM
ITS ROLE AS OPERATOR BE LIABLE TO THE TRIBES HEREUNDER FOR
ANY LOST OR PROSPECTIVE PROFITS OR ANY OTHER SPECIAL,
PLNITIVE, EXEMPTARY, CONSEQUENTIAL (INCLUDING, BUT NOT
LIMTTED TO REPLACEMENT POWÊR COSTS), TNCIDENTAL OR
INDIRECT LOSSES OR DAMAGES LINDER OR IN RESPECT OF THIS
AGREEME T OR FOR ANY BREACH TR FAILURE OF PERFORMANCE
RELATED HERETO HOIVSOEVER CAUSED. 'fhis Section 3.1(e)(ix) shall
not apply to Covered Claíms tbr which PGE has indcmnified thc Tribcr pursuant
to Section 3.1(eXiv) and to Claims by the Tribes As Third Party brought against
tbe Projecl, as opposed to PGE in its role as Operator.

(x) Consistent with the agreements expressed ín paragraphs (i) and
(vii) of this Section 3.1(e) and the acknowledgmentexpressed in Section 3.1(e)
above, THE TRIBES AGREE T'HAT FOR ANY CLAIM ARISING F'ROM A
THEORY BASED ON TORT LAW.IN NO EVEN]'SHALL PTE FROM ITS
ROLE AS OPERÁ.TOR BE LÏABLD TO THE TzuBES FIEREUNDHI{ I.'OR
ANY LOST OR PROSPECTIVE PROFITS OR ANY O'I'HER SPËCIAL,
PUNITIVE, EXEMPLARY, CONSEQUENTIAL (INCLUDING, BUT NOT
LIMITEÞ TO REPLACEMENT POIVER COSTS),INCIDEN'|AL OR
INDIRECT LOSSES OR DAMAGES TJNDER OR IN RESPECT OF THIS
AGREEMENT OR FOR ANY BREACH OR FAILURE OF PERFORMANCE
RELATED HERETO HOWSOEVER CAUSED, WHÊ'I'HER OR NOT
AzuSING FROM A PARTY'S SOLE, JOINT OR CURRENT NEGLIGENCE,
GROSS NEGLIGENCE OR RECKLESS CONDUCT. 'this Section 3.I(e)(x)
shall not apply to Covered Claims for which PGE has indemnified the Tribes
pursuânt to Section 3,l(e)(iv) and to Claims by tlre Tribes As Third Party brought
against the Project, as opposed to PGE in its role a.s Operator.

(xl) To the extent the foregoing limitations of liabílity and exclusions
of deunages described in paragraphs (ix) and (x) of this Section 3.1(e) arc for any
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I
2

3

4

reason determined to be ineffective by a coufi of competent juriscliction, the
Parties stipulate that the calculation of damages for those claims which suryive
the limitations and exslusions specífically set forth in paragraphs (ix) aud (x) shall
be no greater than $500,000 per Claim.

5 (Ð Replacement of Operator, The Operator may be replacecl only as provided
6 in this Section 3.1(Ð.

7
I
I

10

11

12
l3

14
15
l6

(i) The Operator may be rcplaced without cause by rnajority vote of
total ownership shares; providcd that no replacement of an operator wittrout
"cause"(as defined below) shall becorne effective earlier than four (4) yeors frorn
the date of such vote unless the existing Operator consents to an earlier date. No
proposnl to replace the Operator without C¿use may be submitterl to arbitration
pursuant to this Section 3. 1(f¡ or otherwise, snd the vote of the Operating
Committee shall be finol, conclusive and binding on the owners for allpurposes.

(iÐ Any Party maypropose to the Operating Committee that the
operator be replaced for "câuse-" "causel' for this purpo$e üreans the existence
of all tluee of the followìng conditions:

(A) The Operator hás f.ailed on at least ttree (3) occasions
within the immediately preceding frve year period to

mnilT',Ë:'å;ï:t'#:åiif 
J#iäiTttH-

(B) At least tbree (3) of the events refened to in Section
3.1(fXiiXA) have resulted in, or created a signiñcant risk
of, either serious iujury to a Projcct employee or membcr of
the public; serious damage to fish, wildlife or other
environmental interests; or material economic injury to an
Owner; and

(C) The Operatorhas failed to present to thc Operating
Comminee a plan that provides reasonable asswance that
the Operator will in the fr¡ture operate the Project irr
accordance with Prudent Utility hactice, this A.greement
and directions of the Operating Committee .

Replacement of the Operator for Cause shall require (x) "Causc", as defined
above, a¡d (y) a vote of members of the Operating Com¡nittee representing at
least ó57o of the total ownership Shares. Any owner may submit tl¡e ¡esult of
such vote to arbitration utilizing the procedures specified in Section 3.2(g) below;
providurl,lÐ*"le5, ttre arbilratormuy approve the proposal to.remove the
Operator for Cause if, and only if, the o¡bitrator issues a rvriiten decision
inclurling findings of faet hat all of the elements uf Carue set forth above were
establishcd by clear and conyincing evidence,

l4
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(iiÐ If the Operator is replaced, whether or not for Carße, it shall be
entitled to be reimbursed as Costs of Operation the ¡easonable costs it íncurs as a

result of such replacement (e.g., employee scverance costs).

(iv) The Operator may rcsign its duties as Operator at any time;
provided that no such resignation shall become effective ea¡lierthan one (l) year
fiom the date of notice thereof to all the Owners unless all the Owners consÊnt to
an earlier date. If the Opcrator resigns it shall not be entitled to reirnbursement of
the cosls it incurs as a result r:f such resignation.

(v) In the event the Operator is replaced or resigns pursuant to this
Section 3.1(f), the Operating Committee shall select a new Operalor and enter into
a conhact with such new Operator by vote of seventy-five pfl cent (75%) of the
Ownership Shares; provide4, howeve-rr that the Operating Commiltee may only
select as the new Operator an Aff¡liate of an Owner by a unanimous vote of the
Ownership Shares. Any Owner that disapprove$ any such sclection may submit
the selEction to arbitration utilizing the procedures spccifierl in Section 3.2(g)
below, The arbitrator shall approve the selection unless the arbitrato¡ issues a
w¡itten decision including findings of fact that one or more of the following
conditions has been established by clear and convincing evidence:

(A) The proposcd Operator Incks reasonable experience inthe
opcration and mainten ance o f hydroelectric generating
stations;

(B) The propossd Operator has a reconl of serious failures tq
operate othcr hydroclectric generating utations in
accordance r¡'¡ith Pnrdcnt Utility Practice; or

(C) The proposed Operator has a history of dishonesty, willful
misconduct or serious violations of environmental laws or
regulations which provides a strong basis to conclude that
t¡c Operator will not operate the Project in accordance with
P¡udent Uti¡ity Praoticc, this Agrcement or dircctions of the
Operating Commíftee.

(vÐ An existing Opcrator that is an Owner may only assign its role as

Operator to an entity to which such Owner transfers all of its Ownership Shues.
Any Owner that objects to such assignment of the Operator role rna¡ within thirfy
(30) days' of the date of such notice, submit such assignment of the Operator role
to a¡bitration utilizing the procedures specified in Ssction 3.2(g) below. The
arbitrator shall approve the assignment unless the orbitrator issues a written
decision including findings of fact that one or more of the following conditions
has been established by clear and convincing evidence:

ls
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(A) The proposed Operator lacks reasonable experiense in the
operalion and maíntenance of hydroelect¡ic generating
stations;

(B) The proposed Operator has a record of scrious failures to
operate other hydroclcctric generating stations in
aceorda¡r,ce with Prudent Utility Practice; or

(C) The proposed Operator has a history of dishonesty, willful
misconduct or scrious violations of envirolrmental laws o¡
regulations whish provides a strong basis to conclude that
the Operator will not operate the Project in accordance with
Prudent Utility Practice, this Agreement or directions of the
OperatÌng Cornmiüee,

(vii) Any determination by the arbitrã.tor to prohibit the assignment of
the role of Operator shall not adverseìy affect any othetwise valid assignment of
the ownership share of the owne¡ that is also the operator if such lanèt
assignlnent is valicl pursuånt to Ssction 12,1; provided, ho'wevcr, that the assignee
of such Ownership Share shall then not be entitlect t'o propoæ ttrat it become the
new operator. If the a¡bih¿tr.¡¡ qletermine s consistent with Section 3,1(tXvi) to
prohibit the assignment of the role of operator and the owner that is also the
ôperator neverthcless consummatés the assignment of its Orrnership Share, then
the operator shall offe¡ to the owners to eontinue to perforrn as operator under
the terms and conditloirs of this Agreement for a period of no greater than one
year from the date of such arbitrator's decision. Any acceptance of such offer
shall be by majority vote of úre ownership shares of all owners not assigning
their shares.

(viii) Thc Parties acknowledge that if a new operator is instailed other
than as a result of assignmenl of PGE's role as Operator that it wilt likely be
necessary to negotiate ar¡d execute a cont¡apÌ with such new Operator which
includes prcrvisions for compensation and risk allocation that could be
.significantly diff'erent than those.prôvided for in this Ownership and Operation
Agreement. The Owners agree that in the event the Owners enter into such a
cont¡act with a new Operator, then all provisions in this Agreement related to the
compensation of the Operator and limitations on the liability of the Operator shall
thereafter be void ælative to the new Opeutor.

(g) Ratification olPCìE's PriorActs. The Tribes hereby ratifi and approve all
conl,ractsEnteredintou@GE.'å¡ithrespecttótheProject,*t,¡on
were entered into or taken by PGE prior to the Effective Date of this Agreement, including the
Long-Tenn Global Settlement and Compcnsation Agreement,
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This LONG-TERM GLOBAL SETTLEMENT AND coMpENsATIoN
AGR-EEMENT, is dated es of April lz,za1e (this "Âgreemcnt"), and is by and among
The Confeder¿ted rribes of the wanu springs Reseivation of oregon, a ferlerally
rccognized Indian tribe having a Co¡rstitr¡tion and Bylaws and Corporate Charter adopted
pursuart to the temrs of the lrtdian Reorganization Act (the "Tribes"), the United States
Depaúmenl of the Interior, acting by and ttuough the Secretary of the Uuited States
Dcpartruenl oI the Interio¡ (coliectively, "hlterior"), ancl Portlancl General Electrje
conrpauy, au olegon corporation ("PGE ), (The Trìbes, Intcdor ancl pGE are each
relbred to individually herein ns ô "pnrly" and collcctively æ the ,,parties').

RECIT'/rLS

WHEI(EAS, the Tribes are a federally recognizcd lndian tribe organized urr¿er u
corrstitutiorl and bylaws lati:ûed by lhe nrembers of the Tribes on Decernbe¡' lg, 1937, and
approved by the AssÍstont Secretary of the Intc.rior of the United States on February 14,
l93S,pursuanttosection l6oftheAciof Jur¡e 18, 1934(4gstat, gg4), as amendeiby
the Act ofJune i5, i935 (49 Star. 3?8);

'WI-IEREAS, 
fbe Tribes ratified on April 23, 1938 a corporate charicr issued to

thcrn by Interior pursuantto Section l7 of such Act ol'June l g; j 934;

lvHEREAs, pursuant to the f'oregoing authorities the Tribes exercise
govemmental and corporate pov/ers over frjhal lands ¿nci ¡esources within the bound.aries
of the warm springs Indian Reservation of orcgon (the ,,Tril¡al Lands,') as such
reservation is descdhed jn that cettain Trealy between the Unitecl States of Aurc¡ìca a¡rd
tlie l'ribes and Bands of Midrlle oregorr exocuted Jtme 25, lsjs (12 stat. gó3);

WHEREAS, PGE is an elecrric utility cngaged in generating, transmitting anrj
distributing elecfic cnergy to approximately 700,000.retail customãrs in the Statã of
Oregou;

IYFIEREÂS, the Tríl¡es and PGE are partìes to an agreement, dtted Decemìrer lZ,'l955, 
a"ç amended Fcbrunry 16, lt6l (the "l955 Agreenrer:t'), altacherl he¡eto as

Exhibit A;

\¡/HEltþAs, ¡rursuar:t to the 19i5 Agreement, (a) the Tribes granted IGE certain
easemellts and rights trecessary to the constructíon ancl operaiiort of (i) the pelton Darn
and thu Round Butte Dam aud the generation arrcl transmission faci.lities associated
therewith and (ii) u:e Pelton Reregulating D¿rn, anct (b) (i) the compensatiorr to be paid to
the Tribes by PGE for such ease¡nents and rjghts was establishoO an¿ (ii) certain rights of
the Tribes, itrcluding the right of the Tribcs to construct, operate and maintain gen|adon
frrcilities i¡r fhe Pelton RercgLrlating l)am were also establiihecl or affir:necl;

\ryHER-EAs, prlrsuaut to ihe 1955 Agreernenr, anri ths license for project
No. 2030 rÉ grânted and zuncnded by the Federal Power Colnnission (prerleicssor olrhe
Federal FnergyRegulatory ccnrmission) ("FEr{C"), (a) pGE construcied, operates aud
rnaintains (i) thc Peiton Dam, the Rr¡und Butte Darn ancl lhe generation and. transmissior.r
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I lacilities asaociated therewith and (ii) the Pelton Reregularirrg Danr, aucl ft) üre Tribes
2 constructed, operate and maintain the generation facilities in the Pelton Rercgulating
3 Dan and the tran,mrjssjon facilities associated thorewith. (Thc Peltou Dam, the Rou¡lcl
4 ßutte Darn ¿ud the gencration a¡rd transmission facíliiies associaled lhcrclvith, together
5 witir thc Pelton Rcrcgtrlating Dam and the genelatíon Jhcilities thereiu, and all relalerl
6 facilities and licenses are collectively refcrrctl to herei¡r. as "project No, 1030');

n

I
I

iU
11

WHEREAS, the Tribes and PGE are cu-licensees of thc Origiual License (as
dellnecl below) tbr Project No. 2030, "to the extenl of their interests", and such Original
Lieelxe expires Decernber 3I, 2001, and if I'BRC has not issued a new long-tenn license
by that date, tlre$ it wilJ issue annual licenses to the T¡ibes anrJ PCE as co-líccnsees until
the issuance ofsuch new license;

IVHEREAS, pursuarrl to Section 10(e) ("Section l0(e),') of ihe Fccìeral porver
Act, as amendcd (the "FederalPower Act') (1ó u.s.c. 803(e)), FBRC is authorized, with
the approval of the Indian tribe having jurísdiction of such larids, (a) to frx a reosonable
a¡rnual charge for uso oftribal lands used by a FERC-licensed hydroelectric project and
(b) to leadjust such charge periodioaliy during rhe tarm ofsnch license;

V/HEREAS, the T¡ibes and PGE have in the past disagrecd about lhe appropriate
level of compensation to be paid to the Trihe.q by POE purruant to the lg55 Ägreement
and Section IÛ{e), md these disagreemçnts led to disputes belween the Tribes and PGE
before various arbilration panels, FBRC, the Uriitecl States I)j,strict Court for the District
of Õrogolr, the united states court of Appeals for tho Ninth cir.cuit and the warm
Springs Tribal Court;

WHEREAS, as required by Section l5 of the Ferleral Power Acl (16 LT S C.j. S0B)
¿ulrl thû FERC rcgrrlations thereunder (18 C.F.R, 16.6), on Decernber g, lgg6, pCìE Iiicd a

¡rotice of intent to file an applicatiou for a nerv FEI{C license for ltoject No 2030
eireotive at the end of the current license, on Decclnber 28, 1g98, pursuant to FERC
regulations (18 C.F,R. 16.8) FGE initiated seconcl-stage consultation for it.r applicatìon
by circulating its draft application for sr¡ch new license to the Tribes anrl to the
appropriate fedeml, state and local agencies, and to certâin norrgovenrmcntal
organizations. on Deccmber 16, 1999 PGE filed its final irpplicatinn for a new FERC
lice¡lse for Project No. 2030 effective at the cncl of the current license, A.s raquireri by
these sarnc provisiuns, on December 26, 1996, the Triìres f,rled a ¡totice of intenl to hle a
competing application for such Prcrject No. 2030 license. On April 5, 1999 tlre Tribes
initiatecl secoritl-stage consultatioir for its applioatiou by circulating its drafi applicatiorr
for such new iice¡tse to PGE and to the appropriate federal, state and local agencies, and
to certain ltongo\'õllltncntol organízations. On Decernber 17 , 1999 the Tribes liled their
final application ibr a nctv FERC license for Project No 2030 effective at thc e¡d of the
current license;

l2
t3
t4
I5
t6

1'.t

l8
l9
20
2l
))

23 WHEREAS, the Pa¡ties entercrl into a Settlenrent Agreernent d.ated Fel:r-uary 6,
24 l-u85 (lhe "1985 Scttlernent Agreement"), attacherl hersto as Exhibit B, which resolved
25 their then-existing disputes and establishert the cornpensation to be paicl to the Trìbes by
26 PGË tluough Decelnl¡er 31, 2001;
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1 WHERBAS, on March I l, I 998, the ?ribal Counoil of the Tribes enactecl
2 ordinance No. 77, titled "Hydrrleleckic Licensing and Regulaiion ordinance" (the
3 "Tribes'Hydroelectric Ordinance') relating to the developrnent and operation of
4 hydroelectric projects affectirrg tlte Warm Springs Resewation and oll-reservation
5 reserved intercsls;

6 ÌVHEREAS, pursuart to various sections of the Iederal Power Act, FERC has
7 aufhorily to impose sonditiom on oliginal and subsequent licenses for-hyclroelechic
I projects subject to itsjurisdictiorr;

9
t0
1t
t7
l3

WHER.EAS, pursuari to Sectiou 4(e) ("Section 4(e)") of the Federal power Act,
(16 U.S.C. 797{e)) the Secretary of l}rc Intcrior has anthority to require FERC to include
in hydroelectric licenses within reservntions of the United Stal¿s such conditions as the
Secretary deems necessary lor the adequate protecfion and utilization ofsuch
resewations;

V/HERE,{S, rlre Tribes and IGE desire, subject to the ter¡ns and corrditions
Provided in this Agreement, to enter into a long-term comprehensive agreement in orcler
to (a) provide fo¡ their respectivc rights and obligations with respect to Project No. 2û30
from and alìer the Effective Date of this Agreement, including all ruanner and mea¡s of
consideration olany kind to be provided to ihe Tribes in cormectíon with Project No.
2030 and PGE s aclivities related thcreto for the duratiurr of the nery loug-lenn FERC
lícensc for such prqject, (b) minimizc ihc potential for future disogreernents between
lhem with rcspecl to Project No. 2030 arising from the rnattcru addressed in this
Agreement, inclutlirrg with respcct to such consideration, (c) avoid the incremental
exp€nses and damage to theirrelationship which could result from a continued contest
between them as to which of the¡n should becomc the new liqensee for Project No. 2030
at the expiration ofthe current license ter¡n and (d) settle all existirrg disputes,
conhoyersios and Claims (as defined below) between Hrem;

!ù/HERIAS, the Tribes have cxpressed tlre desire to acquire an or,¡/n€$hip interest
in the Pelton and Round Brrtte Facilities (as defined below) in lieu of cash or ottrer
conuideration inclurling all rrialurc¡ and mcans oi'consirleration of any kincl to be provided
to the Tribes in connection rvith Pro.jecl No. 2030 and ['GE's activities relatsd thereto for
the durotíon of the now long-tenn FERC license for suc.h projoot;

\ryHEREAS, if PCE transfers such owncrship irrterest to the Tribes pursuart to
this Agreement in lieu of cash or other conside¡ation of any kind to be provided to the
Tribcs including all rnamer and rneals of corrsideration of any kind to be provided to the
'Iribes in connectiotr with Projecl No. 2030 and PGE's ¿rctivitics related thereto for the
drrration of the new long-term FERC license for such project, the Tïlres have agueed to
provide to PGE the assurances set f'oúh in this AgreemÊnt that tt¡e Tribcs will not seek
under any cirrcumstances, and lvill be legally unable to seek in ury fonu:r, any other or
fi.xther cottsiclel'atiou in comectionwith Project No. 2030 and PGErs actívities related
thereto other than that which is expressly proyided for in this Agreement;
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i{)
II
!2

1 ÏfHEREAS, to achieve these objectivcs, the Tribes and PGE have negotiated in
2 good faíth for several years the potential tenr:s aud co¡rdjtions ofsuch a long-term
3 comprehensive agtrement, and the 'l ribes and PGE beiicve this Agreenrent will achieve
4 such objectives;

5 IVHEREAS, lhc mcurbers of tlrc Tribes by vote at an electíon helcl March 28,
6 2000, ratificd the ten¡s of this Agr:eenrent;

7 WHEREAS, I¡teiior, âcting to frrliill its trust lr,'sponsibility to the Tribes an<l its
I authoriti€s urtder thc Foderal Power A.ct on behall'of tire Tribes, has deter¡¡ined that thi¡
9 Agreement is in the Tribes' inleresti and

NOW THEREFORE, in conside¡ation of thc plernises and the replesentations,
watranties, covenanls and agreernents contained hereir, the Parlies hercto, intencling to be
legally ìround, hereby agrce as follows:

15

l3
L4

r6
t?

l9
20

41
LI

27"

18

ARTICLE I
DEF'INITIONS

1.1 DeliJritíons,

,{s used in this Agreemtnt, the following terms shali have thc meaniugs spccified
in this Section 1,l:

(1) "195åÂÆgç3¡¡&¡I!" has the meanirrg set fortb in thc recitals hereof,

(2J "19,qS Seltlemcnt Àg-ccnretìf" has the rrreaning set forth in the reeitals
hercolì

(J) '"Àdditionûi Compon g" rueans any Componsation beyond that
dcsçribed in Article V of this Agrcement.

(4) "A.!lil!!þ" mtilns, with rcspect to arry Persou, any other Pcrsolr directly or
inrfirectly controlling or conttollcd by, or undeL direct or indjrcct conirol with, suclr
Ierson. For purposes of this dsfinition, the term "control" shall meal the possession,
dircctly or indirectly, of the power to dírect or cause the directjon of the management
policies of such Petsotl, whethet lhrough tbe ownership cf voting securities or by contract
or olherwise,

(5) "¡þ;_egglc¡1!" has the meaning set fofih i¡r the introductory paragraph
hereof.

(6) 'i4lllLgêUlqldw" ntsan,q all laws, statutÈs, rules, rcgulations, ordinances
and ofher ptonortncetnents hwing the effect of law of lhe Uuitcd Stares, any tribal
govenunent, any foreign country or any domestic or foleign state, count¡,, city or other
political subdivision or of any Govenurent4l Authority.
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r0
il
t2
l3
14

l5

16

| (7) "Àgsct l\rrclrasc AHleutirçnt" rneans the Assel Purchase Agreerneut,
2 etï'ective as of the Trarlsfer Date, betrveerr the Tribes and PGE, attauhed he¡eto as Ex]libit
3C,

4 (8) "ll1¡dIÊÊSlDÄI" nreans any day othcr tha¡¡ Saiurclay, Sunday, a legal
5 holiday or a day on which barrking institutions in Poüland, Oregon âre âuthorizc(l by law
6 or othcr govenunental action to close,

7 (9) "CllaimsblgEl4Êgt" means a non-fortuitous event for which insurance is
I generally tvailable contnercially and that results irr demonstrated bodily or personal
9 injury <ir prûpefly darnage.

l7
18

19

20
zl

(13) "elSglrigp.êlg" möans the date which is t_hc later of (a) two (2) Business
Days follolving the dåte upon which all of the conditiorrs to each of the Parties'respectìve
obligations hereunder as set forth in Article XI shall have been satisfied or waived or ib)
such other date as the Part^ies mây mutually agree and upon which the Closirig actually
takcs place.

22 (14) "Ço.Utpgts¡!iq¡1" msans the transfer relarive to Project No. 2030, directly
23 or indirectly, of any corrsidoralion from PGE to the T'ribes or any of its me¡nirers. or to
24 lnterior for the beuefit of the Tribes or any of its members, or to any third party for the
25 benefit of the Tlibes or any of its rnembcrs, but cloes not include:

26
27
28

(10) "ebu$" me¿rns liabilifies, obligafions, losses, darnages, ¡:enalties, claims
(includíng without lir¡itation claims involving liability in tort, strict liability or
othervise), ûclions, suits, jrrdgments, costs, expenscs and disbursemenls (including
rvithoul limitation attorney fees and expenses) of any kind and natrue whatsoever without
any limítation as to amou¡tt.

(11) "!llg¿.r.ü//.a!_q!.4!!" means 33 U.S.C. 1251 et seq,

(i 2) shall have the meaning set forfh in Scction I L8

(i) Any paymcnt to thc Tritres or jts members for damagcs or
injury to pÐrsona or properly of their members resulting l¡om a Claimable
Event ås defined abovc;

(ii) Any payments to thc T¡ibes for danrages resultiug from a
hreach by PGE of this Agreement or any of the lncluded Agreemenls;

(iii) Any payments to the Tribcs or its meml¡ers for darnagcs or
irlury to jlersons or property of thcir mer¡bsrs rosuhing fiou: any
negligent operation by PGE of the Transnlíssion Facilities;

(iu) Any paymenls to the Tribes or its mernbers for services
rendered which are not rcquired to be perfonned by the Tribes or its
membçrs Flrrsrlânt to tliis Agreei:renl, fiut rvhich are neverthcless rcquested
in wrìtìng by PGE;
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i
)

3

4

5

6

7
8

I
10

(n) Thc costs of implernenting FERC Licensiug Orrlers (as
defined belorv);

(vi) The payment of any fee described in Section.5,g(f);

(vii) The payment of anypenalty described in Seciion 5.9(i);

(ti) Any¡ayment(s) to the Tribes or its nrembers for darnages
to Treaty Reseryed Rights;

(ix) A::y payr:e't to the Tribes or.it,c urembers rcsulting fi.orn
the criminal miscour]uct ofrGE, its officers, employees aud agenls or
from other rníscondrrct ofpGE, ifs officers, enrployees and agents which
results from an express intention to damage the Tribes or its membcrs.

Notwithstanrling section I . 1(la)(v) above, "compensation" does iucludc the
costs specilied in Section 5.10(c) as being borne exclusively by the Tribes arrd for which
the Tribes arc to reimbnrse PGE pur.suant to Section I0.3(d) ifpGE pays them initially.

(15) "Efflective D;d_e" mea$s the date of Execution of this Agreemenl by all
Parties hereto.

(t6) "Enda-nggle.d..lJ.!içjg5 Acl" mearrs 16 U.S.C, I 53 t et seq.

"Esc¡ow AÊo¡lt" lncans the agont appcirrted pursilant lo the Esc¡ow

il
l2
t3

t4
15

t6

l7
t8

(17)
Agreement,

32

19 (tB) "-l.sr'rgy-¡\ür¿ügg!" means the Escrow Agreemo't, clated as oflthe
20 Closing Date, betwccn lhc Tribes and PGE, attacherl hoïeto as Exhíbit I provicling for t¡e2L release to the Tribes of the conveyances for the Undivided 3l.33yûInterãst on DÀccmber

?? 31, 2001, subject to payment of the purchase price the¡efor asþrovided in the Asset23 Purchase.A.grecment.

24 (19) "F-eds¡.!-l!g-ct- At:[" has the meaning sct forth in thc recitals hereof.

25 (20) "FERC" has the meaning set forth jn the recilais hcreof.

26 (21) "[E_BÇ_4¡¡pI-Q-Ufl" has the mearring set forth in Section l0,l(a).

27
28

(22) "FERC Lice+sing Orders" mears all orders issued by FERC related to
Projeet No. 2030.

(23) "Er:uJllrdet'' nl€ans an order of any reguratory body havi'g jurisdiction
over â rnattcr and foi whioh therc is no longer any opportunity for adurinisirativc r¡r
judicial revicw ofsuch order.

(24) "-lUSl-tuc¡tsç=Aption" lras the meauing ser forrh in Sectiol 5,6(a).

(25) "Ð¡h-a,r:dlil_tlri[lc!sutdJ.a!11¡]_Âgl,'mear.rs 16 U.S C. 661 er ser¡.
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I (26) "Govenurrelld " ¡reans any court, tribunaf , arbitrator, author.ity,
2 agency, commission, official or ofher instnrmenLality of thc United Stales, any foreign
3 country or any dornestic or foreign state, couuty, city or other ¡rolitical srrbdivision or auy4 Native American tribal couLcil or sfunil¡r govenrrng entity.

5 (21) "l¡tclildetl Åereements" illeans the Asset Purchase Agreernent, the Escrow
ó Agteentent, the Ownership arrd Operation Âgrecmeut ¡rncl the Mutual General Release-

7 (28) "ltlteríor" has lhe rncaning set foilh in the ir:trorluctory paragraph hereto,

I
I

i0
il
l2

{29) "lnvestmcrr. GJí,lclc" meäns a rating (as meastu'ed by either staudard &
Poqr's or Moody's, or if ncither is available, a rating from an alternate ruting source
selected by PGE and teasonably accqrtahle to the Tribes) of thc long-term, tnsecr$ed,
senior debt t:ot supported by third-party cretlit enhancemenf of the Person it qucstion
equal or superior to BBB- (Standard & Poor,s) or Ban3 (Moo<ty,sj.

(30) 'l![Ugtl(ìcæül_ßglgÊ€g" means the Mutuat General llelease, dated as of
lhe Closing Datg betwee¡r the Tribes and PGE, in the form att¡ched hereto as Exhibir E,

(3 l) "Nc$sokYalue.of Te.ltolunt!"ßp,lultüåuug Fdg:ütrcfl" mcans the original
cost of the Pelton and Round Butte Faoilities reflected irn PGE's books of accor¡nt frõm
timc to time, including additions, iruprovernents, tretterments, work ia progress, property
heid for future use in connection with the Pelton nnd Ronnd gutte Faciiities 1in"Íuaíng fltt
property purchased or otherwise arluired in connectiou wjtl¡ PGE's effo¡ts to obtain a
ncw or ren€ìå,ed license tiom FERC for Projcct No. 20î0) and all costs incuned irr
connection with PGE's cfforts to obtain a new ol'ronerved licçnsc fro¡¡ FERC for project
No. 2030 (including fees and expellses of attorrcy.r ancl consuhanl3)), less accumuhtãr¡
depreciation as reflecterl o¡l PGE's books of'accor"rnt frc¡rn tirne to Íimc. "Net Book Value
ofPelton and Rot¡nd Bnite Facilities" shdl also inclurte the reesonable and necessary
costs incurred by the Tribes, and reimbursed by pGE, to obtair the New FERC License
(as clefined below) with respect to the Pelton and Rounrl Butte Facilities (as defined
below), but not those cosÌs incur¡ed with res¡:ect io the Rclegulating Darn Generating
F¡cilities (as clefined belo*),

(32) "N.ew-LEßÇ-Llgg¡rEç" nroans the filït long-term (not nnnual) license for
Project No. 2030 to be issued by FERC following the expiration of the Original License
and arry annual licenses to be sought jointly by the Tritres and pCE as co-licensces.

(33) "$ew Licen's+ ExBù'ntion l)nrc" lnca¡rs ilie dale on which the New FERC
License (including any arrnual lícenses granted by FERC pdor to the issuærce of a third
long-tenn liconsei for Project No. 2030 expires.

(34) "New Licetlse'l'enr¡" fieails the períod liam tl c cffective clate of the Neui
FERC Licclrsu ltu'ough the New Lice¡rse Expiration Date.

(35) {(OPIJC') mcans the Oregon Public iJtiliry CorrurLi.ssjon.

(36) "LfPUË Aupro.yg!" has the meaning set fbrlli in Sectio¡t l0.l (c),
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I (17) "0-r'rsirtal tj'rej,F,r" n¡uans the origirrnl ti tly (51)l year licen"se, as amendcd,
2 t'or Project Nu. l0lì0 tssrterl by FERC çvith rn expiraticrn datc of Decc¡rrher.ll, 2(l()1, plus
3 all ut¡tttill licet$er issucd hy FERü prior to issuancc of the New Flïlt{-l Licun¡ie,

4 ("itl "Otlç¡þutsnlissÍnn Lines" muo¡ìs all transmission Iines irud equipment
5 th¿¡t afe parl of tlru Pcltort ;rucl Itound lSutte Facilitiesi rtlher than those lincs ¡rnd

6 equipment related exclusivcly to the t¡ansrnission of power generated by the Reregulating
7 D¿nr Gcneraiing Facilities.

(3 9) "QwBqIs¡lÈ jlf!_O_pgAllSû_¡4lrccrrl cr![" means the Agr eernent for
Orvrrership arrd f)puration of the Pelton and Rou¡td Butte .Da¡ns aud Gcrrel'ating Facjlities,
tlsted as of the Çlosing Date and to bc effectivs as of the Tr¡msf'e r l)nte, huhveen tire
Tribes ancl PGE, in the forn attached hereto as Exhibif D.

I
9

r0
il
12

t3

14

l5
l6

l7
18

19

20
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29
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3l

(43) '?e¡'sorl" rneans any naturnl person, coqlaratirln, general partnerstrip,
limitecl paÉnership, proprictorship, Iimited liability cornp¿rny, othcr [:usiness
orgarüzation, tntst, nnion, association or Goverrmental Àuthoriùy,

,}', (44j "PGF" has llre meaning set furth in the introdnclory paragraph hereto

23 (45) "PGE Personrlel ¿n ' has the rueaning set forth in Section 4.10.

24 (46) "llrocucglings" has the meanirrg set forth in Section 13.3 (a).

25 (47) "i'¡r¡ject No, 203û" has thc meaning set forth in the recitals hcreof.

26 (48) "Xrqþg!-!JgË Riglrtq" means those rights expressly grantcd to ÞGE by the
27 Tribes pursua:lt to Article IV.

(40) ".P.jflrq1" or "!g¡!y" have the meanirrgs set forth in tbe introductory
paragraph he¡eto.

(41) "pelton Llcregulatitffi" moars the dam downsffeam of Pehon Dam
co¡$tri¡cir"=il l:y FtE.rirrrultancously rvith the uonsiructiou of Felton Dain anrl designed to
rercgulilte tlt¿ ilow rrf water in the Dcsclrltes River aftt¡r its rele¿uc from Pelton Þarr.

(42) "PgLlUU_l¡Ul_RSUlrl Ë-rrtte ,hËg!!ilþ!" m€iüE Project No, 203 0 minus the
Reregulating Dam Generating Facìlilies and the Transmission Faciliiies.

(49) "R,crqgllating.Da¡n Geucr¿rtins ltírcilitics" nl€ans the electrical generating
facililies in.stalled by thc Tribes irt tho Ïtelton Rercgulating Dam, plns those trausmission
lincs and equipment related exclu.sively to lhe transmission of power hy such generating
facilities.

32 (50) "Bpuud EcIÈtwllgi¡ltle Stat¡on 23t kV Mqin Bus" mcans the bus

33 identified in the diaglam attached hereto as Exhibit J.

(51) "SEC" has the nreaning set forth in Sectisn 10.I (f)

28

34
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3

4

5

6

(52) "SF.C Âpp¡py¿[" has the nreaniug set forth in Section 10.1(Ð.

(53) "S@t¿ lUrqh4gË DII9" has lhe rnenning sct forrh in Sectiou 5 6(b).

(54) ''Second Purchusg Qüti0!1" has the neaning set forttr in Section 5,6(b)

(.55) "Sr:crctury" means thc ,sccretary of the Departrnent of the l¡terior.

(56) "$ectron 4le)" has the meauing set forltr i¡l the recitals hereof.

(57) "Sr:gliun l0(gl" has Ìhe meaning set folth in the recitals hcreof.

(58) "E!a1e._Wntg,L[tjÂh!" has the meaning ser fodh in Section 10.I(e).

(59) "-S_!A!¡¡IIe¡'t" mea's the period specilied in tl¡e New FERC License as
tl:e term of such l,ícensc. The "St¿ted l.'erm" shall not include any arurual license perio<ìs
that follow the specifred or implied etpit'âtion date of such lieensc.

(60i "kIB0" means the tenn o.lthis Agreement as provicretl in À¡ricle xll
(61 ) "Trarrs [e' Dare" mea¡rs the date upon which has occurrcd both the

satisfaction of the Escrow Contlitions and clelivary of the Escrow Documcnts (as such
lc¡ms arc defined in the Escrow Agreement) pì.lrsuant trr section 3(a) of the Escrow
Agreement.

(62J "ïri¡ns3.!_E!.!_et1-E4çLli!e!" mcärs LheZ3t kV transmission line frnnr the
Round Butte Dam to tl.'e Bethel substalion in salenr, oregon, ¡rlus (x) the apprutenaut
facilities identifì.edby the boxcs enclosed byrecl broken lines in the diagram attachod
lrcre.to as Exhibit J and (y) arr undivid ed28% intercst in the llound Auttã Switching
Slation 230 kV Main Bus (as dcfined ahovc).

(63) "rf,gêly" means the treaty ol'Junc 25, r 855, hefween the Tribes and B¿nds
of Middle Oregon ancl the Unitecl States of ,An:crioa. (12 Stnt. 963)

(64) "'frejrtv Rr.rscrvutl LtiuhtË" mcans the rights of tlre Tribes to huut, fish,
gather roots and berrics, and pasture livestock rcrerved in the Treaty, and the Trjbes'
inr¡:lied rights to water to support thesc rights as such implied riglrts are detinerl from
time to time by applicable fedcral law.

(ó5) "ti.hçs" has the rleRnirrg set furth jn thc int¡'oductory paragraph hereofl

(66) "TriÞll .l-prdu" ltas tbe ruealring set forlll in the recit.¿ls hereof.

(67j "!it¡-q{ hlfdloS!_Eql-l_S.Qldi!'o-tlqg" lias tire ureaning set forth in the repitals
hereo f

(68)

(6e)

"{=ltLdELt!edlfJl%14þ¡gq!" has the rrreaning set forth in Section 5.i.

"Uqdjvt_d_Êd l(¡.óó9å lnterEst" has tlte me¡nins sel forth in Section 5.6(a)

I
I

10

l2
13

14

l5

16
t't
18
t9
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2l
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2'I

28
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30
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2

(70) "Uncliyr4gtil2%-fuIgtg$" has the meaning set forth in Sectiou 5.d(b)

t 2 U!ç$¡elqlie¡rs.

ln lhrs Àgreeruanl, uriless a clcar conlrary interrtion ¿tppeã$; (a) lhc singular
number lncltdes tlte plural nuntber aud vii:c vers*; (b) rel-crc¡rce lo ûny pergon inclutles
such pcrscu's succcssors and assigns trul, ífappiicable. nnly lfsur:lr strscrssors ¡nd
a-ssigns itrc permilted by tlri-s Agrcenrerrt, antl rcfercucs to ¡t pe$olt in a ¡rurlicular
unpacity excludcs such person in any olher copacity; (c) rGfrìreucu to atìy g€ndsr i[clutles
cneh ofher gcnder; {d) refercnce fo any agrerrnent (inuluding this Agreernelt), document
or instrumerrl nrenns sttclt agreemenl, d0r:rt¡rcnl or instntntertt as aurc¡lded or urodilied
¡nd it efJÈc,t lrom lime to tinre itt acoor(lange with the lcrns thereof and, if applicalrle, the
lerttts hcrco$ (e) reference to any Article, Section, Schcdulo or Exhibii meaus such
Ar'ticle, Section, Schedulc or Exhibit to this Agreenlerrt, iìrul ref'crçnces in any Arliolc,
Section, Schedulc, Exhibit or defu:itíon 1o any clause nreâirs such clause of such Articls,
Seclion, Scheriule, Exhibit or definition; (f) "hereundet", "h€reof', "hct€to", "herein" ând
words of similar import are references fo this AgreuruLltt as a whole and not to any
putliuular Seclion or other provisìon trureof; {g) relativc lo tlre. determilstion of any
pc.rtod of tirne, "l'ron't" ¡neaÍs 'offorn and ílcluding", "to" ln¿ills "to but exclrtditrg" an<i

"thrortgll" ttreans 'tb¡otrglr nnd inclutling"; (hJ"inclutling" land rvith correlativc mcuring
"itrctttrlc") nemo including wiúrout limitirrg the generality of auy descriptiorr precerlíng
such temr; rutd {i) referc¡)cs to any law (inclu<liug statntes aud ordinanccs) neans such
larv as a¡nendcd, nrodifîecl, coclified or rceuacttld, in rvi¡ole or in part, artd i¡ cffcct from
tims to time, including mles and regulnlions ¡rroruulgatcd thereunder.
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t4
15

l(t
T7

18
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A.RTICLE If
TREATYRESERVED RTÍ]HTS

2,1 Inurortatrce ûf Tre¡rty R"eserve_rl ltigþ!g-.

26 The Parties rectrgnize and acl'nowledge the inrpurturrce to lh'¡ J-ríb¿s of tlre Tï'uaty
2'? Rrr-sc¡vr:rl IìigJrts arrrl lltr: ûtcl that tltese Trcaty Rr-rscrvcd Rights xre thc sulrject ol'I t¡'usl
28 relationship lretween the Tribes and the Unitett Stnics. The Pl¡tics do nol hrfe¡rd for any
29 part of this Agreement to impair the prolection of fhe'fribcs' Trcaty R¿served Rights,

30 2.2 Nr¡ Wlivcrs Rclated t!_IES!yB$gTEfL&rElrts (:lâiq1Ë

Intenur tloss not by this r\grecment waive any oI Lhe Secrctary's dghls o¡'tluties
to protect, pra$$rve and maintai¡r the Tribes' Trctty Resewetl ltights" 'Ihe'lribes rlo not
by thie AgrcunlenL rvaive arry Clrrirn(s) against PGE they ruay have i'ol rury iraf¡u lo
'frcaty,llescrved Riglits whiclt may occur aflel tlte Htl'uctive Dalc. Moreover. lhe Trihes
'-llso dç not rehlase ur wâive atty Cfaittrs for dirmage.s ¡o T'rcitty lleserued Rights to thc
ùxtcttl, und only lo iht €xtenl, both (a) the danrages ¡tr$ inuunc(i hy tlrr:'I'ribes subsequcut
to the E fl'cctivc Þalc arrd {b} the aets or omissio¡ls hy l)(iG givirrg riuc lo such Clainrs (x)
harl occun'ed or wÉr's continuing tt¡ ùcct¡r as of tlle E ffuctiv$ llatc (y) or ousuucri nfìe r lhe
Ef lsctive Þ¡¡u. PGI-I does nol by tlris Agreerrent waive any clefenscs it may have agdtxt
arry surdt Clainls.

31
AJ

J-t
_14

35
JO

5t
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i st¡çli titne as PGE and its permítted successors and assigns are no longer a iicensee fbr
2 Projecl No. 2030.

¡ (c) In the event of any conf'lict befweerr tbís Section 4,10 and any other
4 express provisiorr of this Agrecment, srch express provision shall control,

5 (d) Dispulcs ovor the exercise of rribal porvûrs referred to ín this Article
6 shatl bs resolved ìn itccorda¡pe with Article XIIi of this Agreerrrenl

'l

I
I

10

il
t2
l3
14

ls

4.11 Alher nights NÈ,rËÊs¡'ry !ü ue¡s{iqn of Jrpieqt No. ?il3fj.

If tlre 'l'rihus acquire, or are r:tlrcrwise cletunninecl to posscss, non-corrsumptivu
water righf.s netcssary to thc operatinrr of Projcct No. 2030, the Tribes grant IICH tlru
right tu use sttch water rigltts bul only ir conflet;lion.with the o¡leration crf Projcct No,
3030. Bxcept as provided in tbis sectio¡r, tlris A¡grecurent <Ìous not lìn¡it the 'liibes'riglrt
to t¡se its water rights, includiug those se{ lhfh in Article IV of t}re W¡úcr Righfs
Settlemont Agreement dnfe<l November 17, 1997, bctween fhe Tribes, the Sttte of'
Oregon and thc Uniteri States.

ÀRTICLD V
CTMFENSATION TO THE TRIBES

5. 2 $rv ¡rershiD..gncl Op.elûl irlrl .å,ÊrcËtnen t.

At rhe Closing, PGE ancl ihe'lribes shall exucute the Orvnership and Operalion
Agroement with the Tribes to be effeetivc as of the Trunsf'er Date.

I8

l6
l7

18

l9
20
21

¿¿

¿J

24

For the period fi'orn the Ut'fective Date tluough thc T'rnnstbr Date, PGE shall
co¡tliuue to contpÈllsate lhe Tribcs pufsLtant tu tl¡c tc¡nrs of thc 1955 Àgreemenl nntl tlre
l1)85 Siettlerncut Agreenunt. Ëffectivc upon thc'Iransler Date, PGF.'s nbligati<rns to
com¡rerrsatetlrc'Irjbespurslrirtrtlothel!55¡\grcqnrcul.audtlre l9S5Sottlel¡lcnl
r\grecrrenl shill co¡rse an¡l FGll shall providc to tlre Trihes the exclu.sive (lnnlpensatiolr

described l¡olow in this Articlu V.

5. I S ale of (þrtain l¡tlsqgct-sjtr3tg&cl-No. 2QJg

25 At the pfice and on tlie other-teflns 'drrd srrhjcut to the corrclìtions set forth in lhc
26 Asset Purchasc r\grecnrent, PGE shall sell antl the'i'ribes shall purchase orr the Transfer
27 Date on undividcd 33.33% interest fir the Pelto¡r and Round Bulte Facilities (thc
28 "Undivided 33.33o/u Interest') as they shall exist on thc Transfer D¿te.

,q

30
3l

33

34r3s

32 5, 3 Operatþ1 qlqs¡ìetqulfg. _¡Jn i¡i¡r F ç ltp u l\qeg¡l ¿r t in g Ð anr.

"l'he T¡ibcs shall retain the cxclusive right to r)ptrr",lle and nrainlain (and I'ebLrihJ if
necessaly) at tlre expense ol'the Tribcs one hytltrrclectric generaling uni( rn the Pcllon
Reregulatin¡, Dam rvith suitable struclures, licr¡cssorias atrrl a¡rpur'Ì,cnaucÈ-.s locat$d as

Exhibit 2

Case 3:16-cv-01644-SI    Document 81    Filed 04/18/18    Page 30 of 33



t0
11

12

l3
I4

I cletcrmined by mulrral agteemenf of the Trihss anct PGE- The anlounts of rv¿ter to be
2 released either tluough the gatcs in the Pelton Rercgulating Dam or tluough such3 hydroelectric generating unít and fhe water lcvels ofthe reservoir behincl such dam shail4 bc detcm:iued by PGE consistent with the temrs of thc New FERC License and othe¡5 regulatory rcqr,tirements. Tb lhe extent not inconsistent therewith, PGE shall gíve
6 consideration so far as possiblc to such generation [:y the Tribes proviclecl thafin doing so7 PGE shall nol be requited to compromise geueration from the Peìton and Ror¡nri Butte8 Facilities.

9 s.a S¿eçsÊIgIs[$y lr¡sh

To the extent the llound .Butte hatchery continues âs â part of the te¡ms ânc]
conditions of thc New FERC Lice¡se, Iish lrappecl flt the Pslton trap that are in excess of
the ntttnber needed for fhe hatchery program or other flspect$ of the loug-term fisheries
prog'am rcquiled undel the New FERC l,icense sl¡ali be provicied to the Tribes for t]reir
t¡sc,

l5

16
17

18

l9
20

5.5 Emillr¡ynreul of Me¡ubers of the Tribes,

To the extent not prolribíte<{ by Applicable Law, PGE shall use ils bsst efforts to
afford all reasottable opporturities for employment to qualified meinbers of the T¡jbes in
connection with tbe opcratÍon and maintenance (and rebuilding if nccessary) of the
Pelton and Round Butte Facilities and Transmission Facilities, Such opportunities
include fhe conduct of studies carried out in connectic¡n with projeci ¡lô. zoso.

5. 6 Orúialrs to Pi¡rchaqe_ 4rlcl i tio nal l¡lterests.

(a) PGE hereby grauts the Tribe.s the option to purchase ("First I'ur.shase
option'), as of 2400 hours Pacjflc lime on Decernber 1l,z0zl, an undivided 16.66%
inte¡est in the Pellon and Round Butte Faoílities as such facilities exist as of such datc
(tlre "undivided 16.66% Interest'). PGE may revoke such Fi¡st purchase optio¡ in its
sole discretion al any tirne prior to and including fanuary 2,2A21 if this Agrcer¡ent (a) is
hreached itr atty material way by the 'I'ri[:es or (b) ceases to re¡nain in lir]l f'orce and
effect. The Tdbes nray exercise this First Purchasc Option by rvrilten notice to PGE no
sooner than January 2,2019 and no laterthan July l,20zl; ifthe Tribes do not exercisc
the rirst Purchase Optíon by July l,20zl , then it shsll 

"*piru. 
In tþe event the Tribcs

cxcrcise lhis l"ilst Purchase Ûption, PGB sha[ sell the Undivided 16,66% Interæt to the
Tribes, and the Tríbes shallpntchase such interest fi^orn PGE, upon the sarne tenns and
coirditions as those contained in the Asset Prrrchasc .A.grcement, subject only to the
f<rll owin g modi fications:

2)

22
23
24
25
26
27
28

29
30
3t
32
33
J4

35
36

3'l
38
39

40

(i) the time of closing, rransfer of tiUe and pa¡rmeut of the
prrrchase price ehall be 2400 hours Pacific time on December 3L,Z02l;

(ii) ú¡e Purch¿rsecl .{sseis, as defrnerl ín the .Asset pirrchase
rtgrcenrent, purclnscd by the Tribss shall be the Uuclividecl 16.66%
lnterest in the Peiton and Ron¡rd Brrtte Facilities as such f'acilities exist as
of 2400 hours Pacific tirne rrn l)ccember 3l,2t2I; atxl

19
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I I\RTICLE YI
2 NATURÁ.LRESOURCE REGULA.TION AND IVL4.N.¿lCElVIfiiNT ßY THE TRIBES

6.1 Power.s.

(a) Pursuunt to the Constihttion referenced in the recitals hereof, the
Tribcs in theit governmentâl capacity exercise certai¡ govemmcrilal powers ovel'natural
I'esoul'cÊs on Tribal Lands. In pariicular, the Constitution cmpolvsrr the Tribal Corrncil,
alnong other things, "(t)o prohibit the overgrazing oflands or othsr depletlon ofthc
capital ot natu¡al rÉsourcee oI [hë Tribe by ordinanceo which shall be subject to a¡rproval
by the Secretary of the Interior" and "(t)o regulate the use.c and tlisposition of lrjbal
property; to Frotect and preserve the tribal propsrty, wild iífe and natural resou.rces...",
The Parties agree that these powers are not constl'ained lry this Agreomerit ancl the
l¡cluderi Agreements, excÇpt as specifìcally set fo¡th in lhis Agreement and lhe Included
Agreements ntd cxcept as the exercise of such governmental powers may be conshained
by I'crlernl law, inclucling but not límited to the [Jnited Stâtes Constitution" federal
oom¡non law and Acts of tho United states Ccngress. In the event of any conflict
beHeen this Ä¡tiole VI and any other erpress provision of this Agreernent, such express
provision shall controi.

3

t
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o
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,¿,o

6.2 Spccilic' tÌiba_l Ordi4arlc.gs,

PGE nnd the T¡ibes agee that the following Tribal ordinances regutating nÍ¡tural
resourc-qs.9D lt-jþal tan-ds shallapply-to.their-activifisE-çrn-sr¡eh lurds-relatcd to Project
No. 2030, except as otherwise specifically set forth in this Agreemcnt aud the Included
Agreements, extept ös neoÊssilry to cornply with the telms of the Original FERC Licerue,
the New FERC License or the Slâte Wator Right, as applicable, aird cxccpt a.s the
application of such ordina¡css is iu conflict with federal law, including but not liruited to
the united States constitution, federal conr¡uon law and Acls of the united states
Congrcss:

an

?8
?9

(a) Wann Springs Tribal Code Chapter 340 "Fishiug Cocle";

(b) Warm Springs Tribal Code Chapter 350 "Hrurting and'l"rappiug
Code";

30 (c) Wann Springs Tribal Codc Chapter 4l I "Zoning and Land IIse Cìode";

31 (d) WarnrSpringsTribalCodeChapter 43T"Water QualitySrandards,32 Beneficial lJses, and Treatment Criteria";

33 (c) Warm Spring's Tribal Code Chapter 433 "iruplerleuting Provisions for
34 Tribal Watcr Quality Standards, Bencficial Uses, anrl'freatment Criteria";

35
36

(Q Vfarm SprÍngs Tribal Code Chaptcr 460 "Range and Livestook

26

Ordinance";
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1 (gj \\¡arm Springs Trjbal Codc Chapter 4?5 "llydroelectric Licensing and

2 RegulationOrdinance";

3 (h) War:n Springs Tribal Code Chapter 490 "Protection and Þfanagcrnent

4 of Aruhaeological, Historical antl CrtltLrral Resources";

5 (i) Tribtl Integrated Rcsr¡r¡tces Managornent P.lans I and II;

6 (i) Warm Springs Management Plan;

7 ß) Warm Springs Flood Damage Prevention Ordi¡rance #77;

I (l) Wunn Springs'I'ribal Code Chapter 401 "Warm Springs V/ild &
9 Scenic Rivers Act"; tnd

(m)Warm Springs rÈy'ater Management Plan - Tribal Rcsolution No. 2980.

6.3 NewÅçq¡htioug¡nd ¡tr¡lqntíments to Existinq_8çgulsfirqu,

The Trjbes agr.€e that prior to adopting new regulatíons or ordinances, or
amendíng existing regulations or ordinances, that in åny casc could potontially affcct
Iroju:t No, 2030, the Trjbes shall firlly consult with PGE and take into consideration any
and all concerns ideutified by PGE. The Tribes furtüer agree that they will not effect any
new regulation or ordinance, or amendment to an existing regulatiou or ordirralce, that
creâtes econoûic burdens on Project No, 2030 urrless eithor; (a) PGE has given its
cunsenl, (b) such econo¡¡¡íc bur<Jcns s¡e less than o¡ equal to líke burdens wlrich would be

imposed on Projcct No, 2030 by anothr,r'Govemmental Aufìority in the absence of
regulation by the Tribes or (c) the Tribes commit to bear ìndìvidually lhe entire cost of
such add itional economic burdens.
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6,4 lixctcisc of Dplsgatef! Au!þqrity.

PGE acl¡owledges that the Tribes huvc been delegated ccrlaiu regulatory
authority ur:dcr the Clean V/ater Act and that the Tribcs may be dolegated sirnilar
authority in the fuh¡re prÉsuant to othel co¡rgressional acts. The Palies agree that except

to the extent the Tribcs' exereise ofsuch delegated regulalory authority would be

inconsistent wilh this Ag::eemenl, the Included Agreements, the OriginalFERC License,
the New FERC License or the S lalc lVatcr Right, the provisions of this Agre ement shaii
not constrain the Tribes' çxercise of such delegated regulatory authority. The costs

related to the Pelton a¡d Rouutl Buite Facilities of complying rvith the Tribes' exercise of
snch delegated regulatory authority shall be treated as Costs of Operation rulder the
Owner.ship and Op erati orr Agleem cut.

6.5 Con flict rrith Other Provisions.

34 ln lhe event of conflict L:etween thc provisions of this Article VI and any other

35 provisions of this Agreernert ortire hicluded Agreements, such other provisions of tbis
36 Agreement or the Irrcluded Agleemettts shall control.

2't
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