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Akvordoun Samgongustofu nr. 15/2022 vegna kvortunar um seinkun 4 flugi
Wizz air nr. W65054 pann 7. februar 2020.

I. Erindi

bann 27. september 2021 barst Samgongustofu (SGS) kvortun fra AB (kvartendur). Kvartendur
attu bokad far med flugi Wizz air (WA) nr. W65054 pann 7. febrtiar 2020 fra Keflavik til Kraka.
Aztladur brottfarartimi var 19:05 en raunverulegur brottfarartimi var 01:15 pann 9. febrtar eda
seinkun um 30 klst.

Kvartendur fara fram & stadladar skadabeatur og endurgreidslu fediskostnadar & grundvelli
reglugerdar EB nr. 261/2004 um sameiginlegar reglur um skadabatur og adstod til handa
farpegum sem er neitad um far og pegar flugi er aflyst eda mikil seinkun verdur, sbr. reglugerd
nr. 1048/2012 um skadabaztur og adstod til handa farpegum i flugi sem neitad er um far og
pegar flugi er aflyst, seinkad eda flytt eda vegna tapads farangurs eda tjons 4 honum

IL. Malavextir og bréfaskipti

Kvértunin var send flugrekanda til umsagnar pann 27. september 2021. { svari flugrekanda sem
barst SGS pann 10. januar 2022 kom fram ad fluginu hafi seinkad vegna pess ad flugbraut i
Keflavik hefoi verid lokud vegna flugatviks.

SGS sendi kvartendum svar flugrekandans til umsagnar pann 10. jantiar 2022. { svari kvartenda
sem barst samdaegurs kom fram eftirfarandi:

1. All documents provided by Wizzair are in agreement with the original claim I submitted,
which also contained the same reports.

- Provided NOTAMs are clear to the undisputed fact that runway 10-28 was indeed closed due
to an aircraft incident. They are also clear that RWY 01-19 was not affected.

- Provided METAR reports are also clear to the undisputed fact that there was indeed bad
weather on 07/02/20 with wind speed in excess of 40 knots which subsided after 07/02/20 1800
hours. Following that time, the wind was stable at approximately 25 knots with occasional gusts
up to 37 kt and subsiding to approximately 20 knots and less later.

This corresponds well with the fact that flight operations at the Keflavik Airport were resumed
no later than 18:00 on 7/02/20. (see flight AY993, AY994). This means that at this moment
there were no objective obstacles at Keflavik Airport to land or take off. This, in turn, infers
that no extraordinary circumstances existed after 18:00 on 7/02/20. There is no evidence or
mention in the dispute of any such extraordinary circumstances between that time and the actual
departure of the delayed flight W6-5054 at 1:25am on 9/02/20. Indeed, the WizzAir
representative argues to the contrary in their reply: "Please be informed that our flights



operate on rotational principle of aircrafts, therefore if one flight is delayed, cancelled or
diverted, the following flights get delayed or cancelled, depending on aircraft availability."
This admits that indeed WizzAir procedures and business policies rather than extraordinary
circumstances were the reason that no other aircraft or crew could be appointed to complete the
delayed flight as the original aircraft was turned back and was no longer capable of completing
the original operation. Wizzair could also charter an aircraft from another carrier to complete
this flight.

Indeed, this is a kind of a "business gamble" where on one hand the carrier has to consider costs
of additional aircraft(s) and staff (ground and flight crews) standing by for a rare situation that
some other flight requires such an additional service, and on the other hand the cost of a rare
situation that passengers must be payed a legally required compensation as per Art. 5. par. (3)
of Regulation (EC) No 261/2004 of the European Parliament and of the council. Indeed such
practice is enacted by some carriers and not by others (e.g. not by FinnAir or IcelandAir).
However, in this situation the carrier wants to avoid costs of both sides of the "gamble", which
is not reasonable and unjustified as it puts all the risk and burden on the passengers and none
on the carrier.

Moreover, it could be reasoned that as soon as the extraordinary circumstances (such as adverse
weather) subside the carrier should complete its contractual obligations to transport passengers
as soon as technically possible. Otherwise, passengers would be at risk of being left waiting for
long periods of time until it would be convenient for the carrier to accommodate them, for
example by gradually providing seats on subsequent flights or waiting until another aircraft is
available according to the rotation optimal for the carrier with no incentive to complete it sooner
rather than later. Indeed, there is nothing optimal in such a rare situation but expecting only
passengers to be inconvenienced is not reasonable. The nature of the original circumstance
should not be extended indefinitely.

This matter would also be different if the carrier (WizzAir) completed this flight early in the
morning on 8/02/20 during safer daylight flight conditions with fresh crew, which might be
reasonable. However, this was not the case. This claim is based not on the denial of the fact that
extraordinary circumstances existed at all, but rather on the extent of the delay, which is also
confirmed by the file 5054.png provided by WizzAir (30:13 Departure delay!, 29:56 arrival
delay!).

2. This is the first time that the carrier is offering to reimburse additional expenses. In fact, it
can be checked in the previous correspondence with the carrier (as attached to the claim sent to
ICETRA on 27/09/2021) that the carrier refused to reimburse such expenses up to this point.
Indeed, the legal arguments (based on official Polish Labor regulations see
http://isap.sejm.gov.pl/isap.nsf/DocDetails.xsp?id=WDU?20130000167) and calculations as
sent in the claim seem very much reasonable (EUR 32.40 per person).

It can also be verified that EUR 32.40 equals approximately 4457 ISK (exchange rate for
8/02/20), which is just enough to provide about two meals at the Keflavik Airport.

Moreover, it has been almost 2 years since the incident and the requirement to provide the
receipts after the flat out refusal is not reasonable.

3. The phone calls indeed were reimbursed. For that reason, they are not a part of this claim.

Based on the above argumentation I submit that my claim should be accepted in its entirety.



III.  Forsendur og nidurstada Samgongustofu

Neytendur flugpjonustu eda adrir sem hagsmuna hafa ad geta sem telja ad flugrekandi,
flytjandi, ferdaskrifstofa eda umbodsmadur framangreindra adila hafi brotid gegn skyldum
sinum samkvamt 16gum um loftferdir nr. 60/1998 eda reglugerdum settum a grundvelli peirra
geta beint kvortun til SGS, sbr. 1. mgr. 126. gr. c. loftferdalaga. Stofnunin tekur malid til
skodunar 1 samraemi vid akvaedi laganna og stjornsyslulaga nr. 37/1993 og sker r agreiningi
med akvordun, sbr. 3. mgr. 126. gr. ¢ og 140. gr. loftferdalaga, ef hann verdur ekki jafthadur
med 6drum heetti. St akvordun er bindandi.

Um réttindi flugfarpega er fjallad i reglugerd EB nr. 261/2004 um sameiginlegar reglur um
skadabaetur og adstod til handa farpegum sem neitad er um far og pegar flugi er aflyst eda mikil
seinkun verdur, sem var innleidd hér & landi med reglugerd nr. 1048/2012. Samkvaemt 3. gr.
reglugerdar nr. 1048/2012 er SGS sa adili sem ber abyrgd 4 framkvemd reglugerdarinnar
samanber 16. gr. reglugerdar EB nr. 261/2004.

Um seinkun 4 flugi og pé adstod sem flugrekandi skal veita i slikum tilvikum er fjallad um i 6.
gr. reglugerdar EB nr. 261/2004. bar kemur hins vegar ekki fram med skyrum hetti ad
flugrekandi skuli greida baetur skv. 7. gr. reglugerdarinnar vegna tafa eda seinkunar eins og att
getur viod pegar flugi er aflyst sbr. 5. gr. reglugerdarinnar. Med domi Evropudomstolsins fra 19.
névember 2009, i sameinudum malum C-402/07 og C-432/07, komst domstollinn ad peirri
nidurstodu ad tilka baeri reglugerd EB nr. 261/2004 med peim haetti ad farpegar sem verda fyrir
seinkun & flugi sinu sbr. 6. gr. reglugerdarinnar, eigi ad fa sému medferd og farpegar flugs sem
er aflyst sbr. 5. gr. Af pessu leidir ad allir farpegar sem verda fyrir priggja tima seinkun 4 flugi
sinu eda meira, og koma a akvordunarstad premur timum seinna eda meira en upprunalega
aztlun flugrekandans kvad 4 um, eiga rétt a botum skv. 7. gr., nema flugrekandi geti synt fram
a a0 t6fin hafi verid vegna dvidradanlegra adsteedna sem ekki hefoi verio haegt ad afstyra jafnvel
pott gerdar hefou verid allar naudsynlegar radstafanir sbr. 3. mgr. 5. gr. reglugerdarinnar. Petta
domafordemi var stadfest med domi Evropuddomstolsins 1 mali C-11/11 og hefur nu einnig
verid 16gfest med 6. gr. reglugerdar nr. 1048/2012.

Loftferdalog nr. 60/1998 og reglugerd EB nr. 261/2004 er &tlad ad tryggja rika vernd fyrir
farpega sem neytendur flugpjénustu. Meginreglan samkvaemt reglugerd EB nr. 261/2004 er
réttur farpega til skadabota skv. 7. gr. reglugerdarinnar s¢é um ad raeda aflysingu eda mikla
seinkun & brottfarartima flugs og ber ad skyra undantekningarreglu 3. mgr. 5. gr.
reglugerdarinnar prongt, sbr. dom Evropudomstolsins fra 22. desember 2008, i mali C-549/07
Friederike Wallentin-Hermann v Alitalia og almennar meginreglur um talkun lagadkvaeda.

Fyrir liggur ad kvartandi atti bokad far med flugi Wizz Air nr. W65054 fra Keflavik til Kraka
pann 7. februar 2020 og ad fluginu seinkadi um 30 klst. Par sem ad flugvélin fra Kraka sem atti
a0 framkveema flug kvartanda gat ekki lent i Keflavik pann 7. febraar.

Alitaefni pessa mals er hvort ad seinkun & flugi kvartanda megi rekja til dvidradanlegra
adstaeodna i skilningi 3. mgr. 5. gr. reglugerdar EB nr. 261/2004. SGS hefur fengid pad stadfest
af Isavia ad onnur flugbraut Keflavikurflugvallar var lokud i tepan so6larhring fra u.p.b. kl.
16:00 pann 7. febraar. Einungis hafi pvi verid um eina flugbraut ad velja til ad lenda a.
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Sérfreedingur flugrekstrardeildar SGS hefur metid veduradstedur & flugbrautinni sem var opin
og komist ad peirri nidurstodu ad mikill hlidarvindur og brautaradsteedur hafi hindrad flug.

Ad jafnadi falla sleemar veduradstaedur undir 6vidradanlegar adstaedur i skilningi 3. mgr. 5. gr.
reglugerdarinnar sbr. einnig 14. inngangslid reglugerdarinnar. Flugrekandinn hefur lagt fram
gbgn sem syna fram & erfidar veduradstedur 4 detludum komutima vélarinnar, sem atti ad
framkvema flug kvartanda. Ad mati SGS hefur flugrekandinn pvi naegjanlega synt fram 4 ad
veduradstedur voru slemar a Keflavikurflugvelli 4 dzetludum lendingartima, sem leiddi svo til
seinkunar a brottfor flugs kvartanda.

Telur SGS pvi ad rekja megi seinkun & flugi kvartanda til 6vidradanlegra adstedna sbr. 3. mgr.
5. gr. reglugerdar EB nr. 261/2004, sbr. reglugerd nr. 1048/2012. Eru skilyroi botaskyldu skv.
7. gr. reglugerdarinnar pvi ekki uppfyllt. Ber pvi ad hafna skadabotakrofu kvartenda.

[ kvértun kvartenda er pvi haldid fram ad WA hafi ekki bodid peim nagt fdi 4 medan tofinni
stod. Af pvi leidir ad kvartendur gera krofu um ad WA verdi gert skylt ad greida peim EUR
64,8 vegna pessa. WA hefur sampykkt ad endurgreida kvartendum utlagdan feediskostnad gegn
framlogoum kvittunum vegna faedis. Kvartendur hafa ekki lagt fram kvittanir fyrir
feediskostnadi heldur byggja peir kréfu sina 4 grundvelli dagpeninga samkvaemt polskri
vinnuloggjof.

Samkvaemt 8. og 9. gr. reglugerdar nr. 1048/2012 er SGS heimilt ad akveda kostnadarviomid
sem endurspeglar kostnad farpega m.a. faedis i peim tilvikum pegar flugrekandi uppfyllir ekki
skyldu sina til ad veita farpega pjonustu og adstod samkvaemt reglugerd nr. 1048/2012, sbr.
reglugerd EB nr. 261/2004. { 1j0si pess ad WA hefur bodid kvartendum ad leggja fram kvittanir
fyrir feediskostnadi og ad flugrekandinn baud kvartendum fadi 4 medan kvartendur bidu eftir
flugi peirra. Er pad mat SGS ad hafna beri krofu kvartenda vegna fediskostnadar.

Akvoérdunarord

Krofu kvartenda um stadladar skadabaetur og endurgreidslu faediskostnadar ur hendi Wizz air
samkvaemt reglugerd EB nr. 261/2004 sbr. reglugerd 1048/2012, er hafnad.

Akvordun pessi er kaeranleg til samgongu- og sveitarstjornarraduneytisins skv. 3. mgr. 126. gr.
c. loftferdalaga nr. 60/1998 og 18. gr. laga nr. 119/2012 um Samgdngustofu, stjornsyslustofnun
samgongumala. Kera skal berast raduneytinu innan priggja manada fra pvi ad viokomandi var
tilkynnt um akvordun pessa.

Reykjavik, 8. februar 2022

Omar Sveinsson Andri Ranar Gunnarsson



