\ Samgongustofa

Urskurdur

Samgongustofu nr. 69/2024 vegna kvortunar um seinkun a flugi Icelandair
nr. F1664 pann 23. desember 2023.

I. Erindi

bann 7. febraar 2023 barst Samgongustofu (SGS) kvortun fra A (kvartandi). Kvartandi atti
bokad far med flugi nr. FI664 4 vegum Icelandair (IA) kl. 14:35 pann 23. desember 2023 fra
Portland, Bandarikjunum (PDX) til Keflavikurflugvallar. Brottfor flugsins seinkadi og var
raunverulegur brottfarartimi kl. 20:21 pann 23. desember 2023. Komutimi flugsins i Keflavik
var kl. 11.20 pann 24. desember 2023, 5 klukkustundum og 15 minatum eftir deetladan
komutima.

Kvartandi fer fram & stadladar skadabatur a grundvelli reglugerdar EB nr. 261/2004 um
sameiginlegar reglur um skadabaztur og adstod til handa farpegum sem er neitad um far og
pegar flugi er aflyst eda mikil seinkun verdur, sbr. reglugerd nr. 466/2024 um réttindi
flugfarpega.

Kvartandi fer einnig fram 4 endurgreidslu a utlogoum kostnadi vegna gjalds, 12 USD, sem hann
greiddi fyrir internetadgang & medan hinu seinkada flugi st60, i pvi skyni ad gera breytingar &
ferdatilhdgun sinni 4 Islandi.

IL. Malavextir og bréfaskipti

SGS sendi IA kvértunina til umsagnar med tolvupdsti pann 9. febrtar 2023. { svari IA, sem
barst pann 22. febriiar 2023 kom eftirfarandi fram:

Kvartandi krefst skadabota vegna seinkunar a flugi FI 664 pann 23. desember
sidastlidinn sem atti ad fara fra Portland til Keflavikur. Vegna slemrar veduradstaedna
penn dag pa neyddist félagid til pess ad seinka fluginu.

Samkvamt 7. gr. reglugerdar nr. 261/2004 geta farpegar vissulega att rétt & botum vegna
roskunar 4 flugi. ba kemur fram i 3. mgr. 5. gr. sému reglugerdar ad flugrekendur beri
ekki botaskyldu i tilfellum par sem roskun verdur af voldum 6vidradanlegra adstadna.
ba visar félagio i 14. tl. Inngangslida reglugerdarinnar sem fjallar um ad 6vidradanlegar
adstaedur geti skapast vegna vedurskilyrda sem samraemast ekki kréfum sem eru gerdar
til viokomandi flugs.

[ vidhengi ma4 sja vedurgdgn fyrir pennan dag dsamt IATA delay kodanum fyrir flugid.



Ad pessu s6gOu pa hafnar félagid botakrofu kvartanda um stadladar skadabatur i
skilningi 7. gr. reglugerdarinnar.

Vardandi flugid pann 22. desember pa hefur kvartandi fengid greiddar evropubeetur
vegna peirrar seinkunar.

ba kemur fram ad kvartandi 6ski eftir ad fa keyptan netadgang endurgreiddan. IA 6skar
eftir frekari rosktudning 4 hverju sa krafa er byggo.

[ vidhengi eru vedurgdgn asamt skjaskoti af IATA delay kédanum fyrir umrztt flug.
Med svari [A fylgdu gogn um vedur a brottfarardegi.
SGS sendi kvartanda svar IA til umsagnar pann 22. febraar 2023. { svari kvartanda kom fram:

To recap my claim: Flight FI664 from PDX to KEF on 23 December was originally
scheduled to depart at 2:35pm and arrive at 6:05am (+1d). [ was involuntarily rebooked
on this flight after FI664 on 22 December was cancelled due to a maintenance issue.
The flight was delayed at departure until 8:11pm and delayed at arrival until 11:20am
(+1d), resulting in an EU261 delay of 5h15m. This led to onward delays (not subject to
this complaint) resulting in a 427km drive across Iceland on the afternoon of Christmas
Eve (as all scheduled transport had ceased before my arrival at KEF).

First, I note that Icelandair has previously used the weather at the arrival station, KEF,
as the reason for the delay. This was clearly stated in their email replies to my original
complaint, dated 27 January 2023 and 6 February 2023. I questioned their explanation
in my reply dated 27 January 2023 (as flight operations at KEF appeared normal on both
23 and 24 December), and they restated it on 6 February 2023 (showing that this was
not a one-off error). I consider it unreasonable for Icelandair to provide a new
explanation for the delay after I have escalated my complain to the Icelandic regulator,
given that they have repeatedly provided me with a different justification for the delay.

Second, I note that Icelandair is attempting to claim “extraordinary circumstances” and
specifically the prevailing weather conditions as the reason for the delay, as this would
be exempt from compensation under the EU261 regulations. Under Article 5(3) of
EU261, this means the weather conditions must be “incompatible with the safe operation
of the flight”, and additionally based on case law, “freak’” and “wholly exceptional”.

The METAR data provided by Icelandair covers the period before the scheduled
departure (from 6:32am) and a short period afterwards (until 3:53pm), but does not
cover the entire period of the delay(until departure). It appears that this is because the
data source queried by Icelandair uses Zulu time (UTC) rather than the timezone at the
departure station (Pacific Standard Time), and the query was not adjusted to account for
this timezone difference. As such, they have not fulfilled their obligation under EU261
to provide evidence justifying the weather conditions throughout the period of the delay.



If the weather was unsuitable for flight operations on that day, it would be inappropriate
and potentially unsafe to board the aircraft in preparation for departure, and very
expensive and wasteful to de-ice the aircraft if it were not able to fly. Given that boarding
was only delayed by a short amount of time (in part due to a deplaning operation after
an arrival by another carrier blocking our boarding gate!), and deicing commenced
shortly after boarding (3:30pm) this was clearly not the opinion of the ground and flight
crews on the day.

Third, I note that another carrier successfully conducted a flight departure at PDX at
around the same time as the scheduled departure of my flight. Delta flight DL841
departed PDX for ATL at 2:40pm, 5 minutes after the scheduled time of my flight. Other
flights also landed and departed before our delayed departure time. In addition, PDX
was not closed to flight operations. This demonstrates that the weather conditions at the
time of scheduled departure were suitable for flight operations and cannot be considered
“extraordinary circumstances” under EU261, as reasonable measures could have been
taken to have a safe on-time departure.

Fourth, the information provided by Icelandair at the time of the delay (via the flight
crew) is inconsistent with the reasoning they have provided since. The Captain provided
updates during the delay that indicated the extended delay was due to issues with de-
icing, which was originally scheduled to take approximately one hour. De-icing
commenced at 3:30pm, 5:30pm and 7:50pm. De-icing was suspended at 4:50pm and
approximately 6pm due to the contractor running out of de-icing fluid.In addition to the
delays with deicing, the Captain also said that they were unable to contact the de-icing
crew via radio or telephone for an extended period of time (for around 35 minutes after
6pm); I confirmed with the PDX Airport Operations Manager (via PDX Airport SMS
customer service) that this was an issue for Icelandair and their contractor rather than
the airport overall. Both of these issues are not “extraordinary circumstances” but rather
technical and operational issues under EU261, and would have been preventable had
Icelandair taken reasonable measures. They also demonstrate that the weather was not
unsuitable for flight operations throughout the delay (otherwise there would have been
no reason to commence de-icing).

Fifth, I note that Icelandair requests more information regarding my claim for
purchasing on-boardInternet access. Under Article 9 of EU261, there is a right to care
(irrespective of whether the delay is caused by “extraordinary circumstances”),
including access to communication. Given the local time at the destination at the delayed
departure time (outside business hours in Iceland), I needed to use the Internet during
my flight (after departure) to arrange alternative travel plans with Icelandair, my sister
in Iceland, and a rental car company; it would otherwise not have been possible to get
to my destination before Christmas. This is a fair and reasonable expense for Icelandair
to cover.



Finally, I confirm that Icelandair paid my EU261 claim for the cancellation of my flight
on 22 December 2022. I also note that this is not relevant to my EU261 claim for the
delay of my flight on 23 December 2022.

In conclusion, I contend that:

* Icelandair’s response does not comply with EU261 requirements (changing their
reason for the delay and providing incomplete evidence for their claim);

» a significant portion of the delay was due to reasonably preventable operational issues
(relating to de-icing and ground communications); and

* the weather at PDX should not be considered “extraordinary circumstances” (another
flight departed around our scheduled departure time demonstrating clearly that it was
not incompatible with safe flight operations).

I request that the regulator find Icelandair responsible for the delay under EU261 and
that Icelandair be required to pay the statutory compensation for the delay (€600).
Additionally (and independently of EU261 delay compensation), I request that
Icelandair provide a refund for my Internet access purchased on the flight for the purpose
of arranging alternative travel plans (€12).

II. Forsendur og nidurstada Samgongustofu

SGS fer med eftirlit meo réttindum neytenda samkvamt akvedum X VI. kafla laga um loftferdir
nr. 80/2022 og skal gripa til videigandi adgerda til ad tryggja ad réttindi farpega séu virt, sbr. 2.
mgr. 207. gr. laganna.

Farpegar og adrir sem eiga hagsmuna ad gaeta geta skotid agreiningi er vardar fjarhagslegar
krofur og einkaréttarlega hagsmuni samkvamt akvedum XVI. kafla laga um loftferdir til SGS,
sbr. 1. mgr. 208. gr. laganna. Naist ekki samkomulag eda satt skal SGS skera Ur dgreiningi med
urskuroi.

Samkvaemt 1. mgr. 204. gr. sému laga er flugrekanda skylt ad veita farpegum adstod og eftir
atvikum greida peim beetur, i samraemi vid pau skilyrdi sem sett eru i reglugerd sem radherra
setur, ef: tjon hefur ordid vegna tafa 4 flutningi, farpega er neitad um far, flugi er aflyst eda
pegar flutningi er flytt.

Um réttindi flugfarpega er fjallad i reglugerd EB nr. 261/2004 um sameiginlegar reglur um
skadabaetur og adstod til handa farpegum sem neitad er um far og pegar flugi er aflyst eda mikil
seinkun verdur, sem var innleidd hér 4 landi med reglugerd nr. 466/2024. Samkvemt 2. gr.
reglugerdar nr. 466/2024 er Samgongustofa sd adili sem ber abyrgd a4 framkvemd
reglugerdarinnar samanber 16. gr. reglugerdar EB nr. 261/2004.



Um seinkun 4 flugi og pa adstod sem flugrekandi skal veita i slikum tilvikum er fjallad um i 6.
gr. reglugerdar EB nr. 261/2004. Par kemur hins vegar ekki fram med skyrum hetti ad
flugrekandi skuli greida beetur skv. 7. gr. reglugerdarinnar vegna tafa eda seinkunar eins og att
getur vid pegar flugi er aflyst sbr. 5. gr. reglugerdarinnar. Med domi Evropudomstoélsins fra 19.
névember 2009, 1 sameinudum malum C-402/07 og C-432/07, komst domstollinn ad peirri
nidurstodu ad tulka baeri reglugerd EB nr. 261/2004 med peim heetti ad farpegar sem verda fyrir
seinkun & flugi sinu sbr. 6. gr. reglugerdarinnar, eigi ad f4 sdmu medferd og farpegar flugs sem
er aflyst sbr. 5. gr.

Af pessu leidir ad allir farpegar sem verda fyrir priggja tima seinkun 4 flugi sinu eda meira, og
koma & akvordunarstad premur timum seinna eda meira en upprunalega aetlun flugrekandans
kvad & um, eiga rétt 4 botum skv. 7. gr., nema flugrekandi geti synt fram & ad to6fin hafi verio
vegna 6vidradanlegra adsteedna sem ekki hefdi verid hagt ad afstyra jafnvel pott gerdar hefdu
verid allar naudsynlegar radstafanir sbr. 3. mgr. 5. gr. reglugerdarinnar.

Staoladar skadabaetur

Fyrir liggur 1 malinu ad kvartandi atti bokad far med flugi nr. FI664 fra Portland til
Keflavikurvallar pann 23. desember 2023 og ad fluginu seinkadi um 5 klukkustundir og 15
minatur. Alitaefni pessa mals er hvort ad seinkun 4 flugi kvartenda sé botaskyld a grundvelli
reglugerdar EB nr. 261/2004, sbr. reglugerd nr. 466/2024. i pvi samhengi kemur til skodunar
hvort ad seinkun & flugi kvartanda megi rekja til 6vioradanlegra adsteedna i skilningi 3. mgr. 5.
gr. reglugerdar EB nr. 261/2004.

Vid meodferd malsins var sérfredingur flugrekstrardeildar SGS bedinn um ad leggja mat a
framlogd vedurgdgn IA til ad skera ur um hvort ad veduradstaedur i Portland (PDX) pann 23.
desember 2023 hafi verid med peim hetti ad forsvaranlegt hafi verio af halfu IA a0 seinka flugi
kvartanda. { umsogn sérfreedings flugrekstrardeildar SGS kom fram:

Veorio i PDX var mjog sleemt petta kvold. Pad var frostrigning (Freezing Rain) sem er
naerri omogulegt ad afisa fyrir og slamt skyggni.

Med hlidsjon af peim upplysingum sem koma fram i svari sérfredings flugrekstrardeildar SGS
og pvi ad nar Ollum flugum var aflyst fra Portland pann 23. desember 2023 er pad mat
stofnunarinnar ad asteda seinkunar & flugi kvartanda nr. F1664 pann 23. desember 2023 falli i
flokk 6vidradanlegra adstedna i skilningi 3. mgr. 5. gr. reglugerdar EB nr. 261/2004. Flugio
for engu ad sidur fram um sex klukkustundum eftir asetladan brottfarartima. Ad mati SGS hefur
IA pannig synt fram 4 ad félagid hafi lagt fram vid ad takmarka afleidingar af hinum
ovioradanlegu adstedum eftir bestu getu. Er krofu kvartanda um stadladar skadabaetur a
grundvelli reglugerdar EB nr. 261/2004, sbr. reglugerd nr. 466/2024, pvi hathad.

Endurgreiosla 4 utlogdum kostnadi

Kvartandi fer fram & endurgreidslu internetadgangs, sem hann greiddi fyrir og notadi i hinu
seinkada flugi. Samkvemt i-lid 1. mgr. 6. gr. gr. reglugerdar EB skal flugrekandi bjoda
farpegum maltidir og hressingu i samremi vid lengd tafarinnar og ad hringja tvé simtdl eda
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senda skilabod um fjarrita eda bréfsima eda med télvupodsti peim ad kostnadarlausu, sbr. 1. og
2. mgr. 9. gr., pegar flugi seinkar um prjar klukkustundir eda meira. Kvartandi 4 pvi rétt 4 ad fa
endurgreiddan kostnad vid tvo simtdl eda skilabod samkvaemt framangreindu. Samkvamt
framlagdri kvittun greiddi kvartandi 12 USD fyrir internetadgang i hinu seinkada flugi, svo
hann gati gert naudsynlegar breytingar a ferdatilhdgun sinni 4 Islandi. Med hlidsjon af
framangreindu er fallist &4 krofu kvartanda um endurgreidslu 4 peim kostnadi med visan til 2.
mgr. 9. gr. reglugerdar EB nr. 261/2004.

Urskurdaroro

Krofu kvartanda um stadladar skadabeetur tr hendi Icelandair vegna seinkunar 4 flugi nr. F1664
pann 23. desember 2023 samkvaemt reglugerd EB nr. 261/2004 sbr. reglugerd 466/2024, er
hafnad.

Krafa kvartanda um endurgreidslu & atlogdoum kostnadi, 12 USD, vegna internetadgangs i hinu
seinkada flugi, er sampykkt.

Samkvamt 4. mgr. 208. gr. laga um loftferdir nr. 80/2022 verdur urskurdi Samgoéngustofu ekki
skotid til annarra stjornvalda. Pegar Grskurdur hefur verid kvedinn upp geta adilar lagt agreining
sinn fyrir domstol & venjulegan mata. Malshofoun frestar ekki heimild til adfarar skv. 6. mgr.
208. gr.

[ 5. mgr. 208. gr. laga um loftferdir nr. 80/2022 er kvedid 4 um ad vilji flugrekandi eda
rekstraradili flugvallar ekki una trskurdi skal hann tilkynna Samgdngustofu um pad med
skyrum og sannanlegum hetti innan 30 daga fra pvi ad honum er tilkynnt um urskurdinn.
Flugrekandi eda rekstraradili flugvallar getur 6skad eftir endurupptoku trskurdar skv. 1. mgr.
24. gr. stjornsyslulaga, nr. 37/1993, og frestar pad réttarahrifum urskurdar. Ad lidnum fresti
verdur mal ekki endurupptekid ad 6sk adila.

Samkvaemt 6. mgr. 208. gr. laga um loftferdir nr. 80/2022 eru urskurdir Samgongustofu
adfararhafir pegar frestur skv. 5. mgr. 208. gr. laganna er lidinn og tilkynning hefur ekki borist

stofnuninni fra flugrekanda eda rekstraradila flugvallar. Ad 6sk neytanda skal Samgdngustofa
gefa ut stadfestingu um ad skilyrdum til adfarar s¢ fullnaegt.

Reykjavik, 16. agust 2024

Kristin Helga Markusdottir Omar Sveinsson



