\ Samgongustofa

Urskurdur

Samgongustofu nr. 154/2024 vegna kvortunar um aflysingu
a flugi Icelandair nr. FI1308 pann 20. mai 2023

1. Erindi

bann 3. juli 2023 barst Samgongustofu (SGS) kvortun fra AB (kvartendur). Kvartendur attu bokao far
med flugi nr. FI308 4 vegum Icelandair (IA) pann 20. mai 2023 fra Keflavikurflugvelli til Stokkhdlms,
Svipjod. Fluginu var aflyst skommu fyrir flug og voru kvartendur settir & flug naesta dag.

Kvartendur fara fram 4 stadladar skadabeetur 4 grundvelli reglugerdar EB nr. 261/2004 um sameiginlegar
reglur um skadabatur og adstod til handa farpegum sem er neitad um far og pegar flugi er aflyst eda
mikil seinkun verdur, sbr. reglugerd nr. 466/2024 um réttindi flugfarpega.

1L Malavextir og bréfaskipti

SGS sendi kvortunina til umsagnar IA med t6lvuposti pann 6. juli 2023. [ svari IA, sem barst pann 12.
juli 2023, kom eftirfarandi fram:

Boétakrafa kvartanda snyr ad flugi Icelandair FI308 pann 20. mai sidastlidinn fra KEF til ARN.
Flugid atti a0 fara kl. 10:30 og lenda kl. 15:40. bvi midur pa neyddist félagio til pess ad aflysa
fluginu og voru pau sett & FI546 til CDG nasta dag kl 10:30 med lendingartimanum 15:55 og
sVo padan til ARN kl. 20.50 me0 lendingartima kl. 23.25.

Samkvaemt 7. gr. reglugerdar EB nr. 261/2004 um réttindi flugfarpega, geta farpegar, vissulega,
att rétt 4 botum vegna roskunar a flugi. I 3. mgr. 5. gr. 4durnefndrar reglugerdar, er po kvedid a
um ad flugrekendur beri ekki botaskyldu i tilfellum par sem réskun verdur af véldum
ovidradanlegra adstedna. [ umraeddu tilviki pa var aflysingunni valdid vegna ordugleika i
kjolfar pess a0 vagn fra Airport Associates fauk & TF-ICM, par sem hun st60 kyrrsted a
Keflavikurflugvelli. Aztlad var ad flug kvartanda skyldi starfraekt af somu vél. Telur félagid ad
heimfaera skuli tiltekid atvik til adurnefndar undantekningareglu er vardar ovidradanlegar
adstaeour en nanar verour vikio ad pvi hér.

Um er ad reda arekstur utanadkomandi hlutar sem telst hvorki lidur i venjulegri starfsemi
flugrekanda né til vidradanlegs atviks. Icelandair telur ad flugrekandinn hefoi ekki getad afstyrt
adstedunum sbr. rokstudning i mali C-315/15. ba visar félagid i tvo nylega doma, annars vegar
C-659/21 par sem komist var ad peirri nidurstoou ad teknileg bilun sem orsakadist af arekstri
pjonustubifreidar sem tilheyrir pridja adila, vio kyrrstaeeda flugvél flugrekandans, falli undir
hugtakid oOvidradanlegar adstedur i skilningi EB reglugerdar 261/2004. Domurinn vikur
sérstaklega fra domafordemi Siewert 1 mali C-394-14, par sem um var ad reda arekstur pridja
aoila sem flugrekandinn réd ekki vid. Icelandair telur pvi vafalaust i 1josi alls pessa ad umraett
atvik hafi verid ekki verid hluti af edlilegri starfsemi flugrekandans og fellur einnig utan
raunverulegrar stjornunar flugrekandans flugrekandans likt og &d0ur hefur komid fram.



A0 6llu ofangreindu virtu, verdur félagid ad hafna botakrofu kvartanda
Medfylgjandi var skyrsla um umreett atvik.

SGS sendi kvartendum svar IA til umsagnar pann 12. juli 2023. [ svari kvartenda kom fram:

In the view of Sara Wiborg and Berend Bassleer ("the Applicant"), Icelandair ("the Respondent") is
responsible for its third-party providers. This includes, inter alia, an obligation to ensure that third
parties comply with security rules applicable at the airport. The risk of third-party error must be
borne by the Respondent, not by the Applicant who has no means of controlling the third parties
chosen by the Respondent

In the case referred to by the Respondent C-315/15, the Court held, inter alia, that one of the
reasonable measures which must be taken by the air carrier in order to reduce or prevent the risk of
collision with a bird and thus be released from its obligation to reimburse passengers under Article
7 of Regulation No 261/2004 includes control measures to prevent the occurrence of such birds,
provided that such measures can actually be taken by the air carrier, that those measures do not
require the air carrier to make unacceptable sacrifices with regard to its capacity and that the air
carrier has demonstrated that those measures have actually been taken in respect of the flight affected
by the collision with a bird.

Similarly, in the light of the Court's interpretation of the concept of 'reasonable measures', it must
fall within the scope of the obligation to take control measures to ensure that third parties comply
with security measurements, such as the prevention of baggage trolleys from rolling away and
causing damage. The Respondent can take such measures and this cannot be regarded as entailing
unacceptable sacrifices for the Respondent. Baggage trolleys is a very common external object at an
airport, and there must be rules for how these are handled, that the air carrier complies with, and that
it ensures that third parties comply with.

In any case, the occurrence of strong winds in Iceland must be considered a common occurrence,
which air carriers and other parties operating at an Icelandic airport must take into account. The
distinctive weather conditions on Iceland must be taken into account specifically when determining
what constitutes an extraordinary circumstance in this case. The presence of strong winds in Iceland
cannot in the same way be considered an extraordinary circumstance as when strong winds occur in
a place where it is less common, such as Stockholm.

The circumstances at hand in this case are the same as the one in the Siewert case, C-394/14. The
Respondent argues that baggage trolleys are indispensable to air passenger transport, and that air
carriers are regularly faced with situations arising from their use. As such, a collision between an
aircraft and a baggage trolley must be regarded as an event inherent in the normal exercise of the
activity of the air carrier. In addition, there is nothing to suggest that the damages suffered by the
aircraft was due to operate the flight at issue was caused by an act outside the category of normal
airport services. Whereas catering vehicles are not inherent in the exercise of normal activity of the
air carrier concerned, baggage trolleys are. Consequently, an event such as the one at hand cannot
be categorised as extraordinary circumstances.

Consequently, such an event cannot be categorised as extraordinary circumstances.



The Applicant wants to invoke the following paragraphs in the case C-394/14:

"17. Article 5(3) of Regulation No 261/2004 must be interpreted strictly since it constitutes a
derogation from the principle that passengers have the right to compensation (judgment in
Wallentin-Hermann, C-549/07, EU:C:2008:771, paragraph 20). Moreover, not all extraordinary
circumstances confer exemption and, in addition, the onus is on the air carrier seeking to rely on
them to establish that they could not, on any view, have been avoided by measures appropriate to
the situation — that is to say, by measures which, at the time those extraordinary circumstances
arise, meet, inter alia, conditions which are technically and economically viable for the air carrier
concerned (judgment in Eglitis and Ratnieks, C-294/10, EU:C:2011:303, paragraph 25).

18. More specifically, as regards technical problems with an aircraft, the Court has held that,
although such technical problems may be categorised as extraordinary circumstances, the fact
remains that the circumstances surrounding such an event can be characterised as ‘extraordinary’
within the meaning of Article 5(3) of Regulation No 261/2004 only if they relate to an event which,
like those listed in recital 14 of that regulation, is not inherent in the normal exercise of the activity
of the air carrier concerned and is beyond the actual control of that carrier on account of its nature
or origin (judgment in Wallentin-Hermann, EU:C:2008:771, paragraph 23

19. However, as regards a technical problem resulting from an airport’s set of mobile boarding stairs
colliding with an aircraft, it should be pointed out that such mobile stairs or gangways are
indispensable to air passenger transport, enabling passengers to enter or leave the aircraft, and,
accordingly, air carriers are regularly faced with situations arising from their use. Therefore, a
collision between an aircraft and any such set of mobile boarding stairs must be regarded as an event
inherent in the normal exercise of the activity of the air carrier. Furthermore, there is nothing to
suggest that the damage suffered by the aircraft which was due to operate the flight at issue was
caused by an act outside the category of normal airport services (such as an act of sabotage or
terrorism) and would thus, applying the case-law of the Court (judgment in Wallentin-Hermann,
EU:C:2008:771, paragraph 26), be covered by the term ‘extraordinary circumstances’, which is what
Condor had to demonstrate before the referring court in accordance with the case-law cited in
paragraph 17 above.

20. Consequently, such an event cannot be categorised as ‘extraordinary circumstances’ exempting
the air carrier from its obligation to pay the passengers compensation in the event of a long delay to
a flight."

The Applicant argues that the case that the Respondent has brought forward, C-659/21, is not
applicable. That case concerned a catering vehicle, which is not an object that is indispensable to air
passenger transport. A baggage trolley, on the other hand, is. In addition, the Respondent must
demonstrate that it took all reasonable measures to avoid the cancellation and to minimize the impact
on affected passengers. The Respondent has not fulfilled this obligation. The Respondent simply
states that there was a damage to the aircraft caused by the baggage trolley, it does not report how
measures were taken to ensure that the delay did not occur despite the damage to the aircraft.
Furthermore, the Respondent has failed to demonstrate how it minimized the impact of the delay on
the Applicant. The Applicant was delayed more than 24 hours to its final destination, despite the
fact that there were a large number of aircrafts departing from Keflavik on the same day to
destinations such as Copenhagen, Oslo, London and Helsinki, destinations where several flights per
day depart for Stockholm, the final destination of the Applicant.



1. Forsendur og nidurstada Samgongustofu

SGS fer med eftirlit med réttindum neytenda samkvaemt akvedum XVI. kafla laga um loftferdir nr.
80/2022 og skal gripa til videigandi adgerda til ad tryggja ao réttindi farpega séu virt, sbr. 2. mgr. 207.
gr. laganna.

Farpegar og adrir sem eiga hagsmuna ad geta geta skotid agreiningi er vardar fjarhagslegar krofur og
einkaréttarlega hagsmuni samkvaemt akvedum XVI. kafla laga um loftferdir til SGS, sbr. 1. mgr. 208.
gr. laganna. Naist ekki samkomulag eda satt skal SGS skera r dgreiningi meo urskurdi.

Samkvemt 1. mgr. 204. gr. somu laga er flugrekanda skylt ad veita farpegum adstod og eftir atvikum
greida peim baetur, i samrami vid pau skilyrdi sem sett eru i reglugerd sem radherra setur, ef: tjon hefur
ordid vegna tafa a flutningi, farpega er neitad um far, flugi er aflyst eda pegar flutningi er flytt.

Um réttindi flugfarpega er fjallad i reglugerd EB nr. 261/2004 um sameiginlegar reglur um skadabaetur
og adstod til handa farpegum sem neitad er um far og pegar flugi er aflyst eda mikil seinkun verdur, sem
var innleidd hér 4 landi med reglugerd nr. 466/2024. Samkvamt 2. gr. reglugerdar nr. 466/2024 er SGS
sé adili sem ber abyrgd a framkvemd reglugerdarinnar samanber 16. gr. reglugerdar EB nr. 261/2004.

Um aflysingu flugs og pa adstod sem flugrekandi skal veita i slikum tilvikum er fjallad um i 5. gr.
reglugerdar EB nr. 261/2004. Samkvaemt 1. mgr. 5. gr. skal farpegum ef flugi er aflyst, bodin adstod af
halfu flugrekandans { samraemi vid 8. gr. og a-1id 1. mgr. 9. gr. og 2. mgr. 9. gr. I 8. gr. reglugerdarinnar
er fjallad um rétt farpega til pess ad fa endurgreitt eda ad fa flugleid breytt. Par kemur nanar tiltekid
fram a0 flugfarpegar eigi eftirfarandi kosta vol; ad fa innan sjo daga endurgreitt ad fullu upprunalegt
verd farmidans, ad breyta flugleid med samberilegum flutningsskilyrdum til lokadkvorounarstadar eins
fljott og audid er eda ad breyta flugleid med samberilegum flutningsskilyroum og komast til
lokadkvordunarstadar sidar meir.

Auk framangreinds gildir ad sé flugi aflyst eiga farpegar rétt 4 skadabdtum fra flugrekanda i samraemi
vio 7. gr., hafi ekki verio tilkynnt um aflysingu 4 pann hatt sem melt er um i i) — iii) lidum c-lidar 1.
mgr. 5. gr. betta gildir nema flugrekandi geti synt fram & ad flugi hafi verid aflyst af voldum
ovioradanlegra adsteedna sem ekki hefoi verid hegt ad afstyra jafnvel pott gerdar hefou verid allar
naudsynlegar radstafanir, sbr. 3. mgr. 5 gr. reglugerdarinnar.

Loftferdalogum nr. 80/2022 og reglugerd EB nr. 261/2004 er @tlad ad tryggja rika vernd fyrir farpega
sem neytendur flugpbjonustu. Meginreglan samkveemt reglugerd EB nr. 261/2004 er réttur farpega til
skadabota skv. 7. gr. reglugerdarinnar s€¢ um a0 raeda aflysingu eda mikla seinkun & brottfarartima flugs
og ber a0 skyra undantekningarreglu 3. mgr. 5. gr. reglugerdarinnar prongt, sbr. ddm Evropudoémstoélsins
fra 22. desember 2008, i mali C-549/07 Friederike Wallentin-Hermann v Alitalia.

Stadladar skadabatur

Fyrir liggur 1 malinu ad kvartendur attu bokad far med flugi nr. FI308 fra Keflavikurflugvelli til
Stokkholms, Svipjod pann 20. mai 2023 og ad fluginu var aflyst med tilkynningu skommu fyrir flug.
Alitaefni pessa mals er hvort aflysing 4 flugi kvartenda sé bétaskyld 4 grundvelli reglugerdar EB nr.
261/2004, sbr. reglugerd nr. 466/2024. I pvi samhengi kemur til skodunar hvort ad aflysingu & flugi
kvartenda megi rekja til 6vioradanlegra adstedna i skilningi 3. mgr. 5. gr. reglugerdar EB nr. 261/2004.



Nidurstada um botaskyldu i mali pessu redst af pvi hvort su adstada ad farangursvagn fra Airport
Associates fauk & flugvél pa, sem framkvama atti flug kvartenda, feli i sér 6vidradanlegar adstedur i
skilningi framangreinds akvaedis. I forarskurdi Evropudomstélsins i méli nr. C-394/14 (Siewert) var lagt
fyrir domstolinn ad dkvarda hvort ad hreyfanlegur bordgongustigi (e. mobile boarding stair), sem fauk
a flugvél, feeli i sér ovidradanlegar adstaedur i skilningi reglugerdar EB nr. 261/2004. | forarskurdinum
og 1 leidbeiningarreglum um skyringu reglugerdar EB nr. 261/2004 kemur fram ad teknileg bilun 4
loftfari geti fallid undir hugtakid. Hins vegar skipti mali hvort bilunina megi rekja til venjulegrar
starfsemi flugrekandans. [ forsirskurdinum kemur fram ad lita megi 4 notkun hreyfanlegs
bordgongustiga sem naudsynlegan patt i starfsemi flugrekanda, og notkun peirra sé tio i starfsemi
flugrekanda. Arekstur milli loftfars og hreyfanlegs bordgongustiga sé pvi innri atburdur (e. internal
event) sem er hluti af venjulegri starfsemi flugrekenda. I pvi samhengi skipti ekki mali hvort pridji adili
hafi valdid atburdinum. [ forarskurdi Evropudomstolsins i mali nr. C-659/21, sem IA visar til, kom hins
vegar fram ad teeknileg vandamal sem stofudu af pvi ad matarvagn, i eigu pridja adila, fauk 4 viokomandi
flugvél, geetu talist til 6vidradanlegra adstedna i skilningi 3. mgr. 5. gr. reglugerdar EB nr. 261/2004.
Doémstollinn hverfur hér ekki fra fyrra fordemi heldur byggir nidurstéou sina 4 peirri forsendu ad hina
teeknilegu bilun meetti rekja til hattsemi pridja adila, sem starfadi ekki i tengslum vid loftferda- eda
flugvallastarfsemi (e. aviation or airport activity), og par af leidandi veri hattsemin utan pess sem gaeti
talist vioradanlegt af halfu flugrekanda.

Nidurstada pessa mals raedst pvi nanar tiltekid af pvi hvort um sé ad reeda hluta af venjulegri starfsemi
IA eda hvort um sé ad ra0a ytri atburd, sem getur ekki talist 4 valdi flugrekanda. Ljost er ad vagn, sa er
olli tjoni & loftfarinu, er notadur i hefdbundna farangursflutninga a Keflavikurflugvellinum og ad slikir
vagnar eru mikilvagur pattur i starfsemi flugrekanda & flugvellinum. I samrami vid framangreinda
nidurstodu Evropudomstolsins 1 mali nr. C-394/14 verdur pvi talid ad hér hafi verid um hluta af
venjulegri starfsemi IA ad raeda. Med hlidsjon af framangreindu og i ljosi pess ad tulka ber
undantekningarregluna i 3. mgr. 5. gr. reglugerdar EB nr. 261/2004 prongt, er pad mat SGS ad IA hafi
ekki synt fram 4 a0 umreedd aflysing a flugi kvartenda hafi verio valdid af 6vidradanlegum adstaedum i
skilningi 3. mgr. 5. gr. reglugerdarinnar.

Er pad mat SGS a0 kvartendur eigi rétt & stodludum skadabotum ar hendi IA samkvaemt b-1id 1. mgr. 7.
gr. og c-1i0 1. mgr. 5. gr. reglugerdar EB nr. 261/2003 vegna aflysingar a flugi [A pann 20. mai 2023
Eru skilyroi botaskyldu skv. 7. gr. reglugerdar EB nr. 261/2004 pvi uppfyllt og krafa kvartenda um
skadabetur sampykkt.

Urskurdarord

Icelandair ber ad greida hverjum kvartanda fyrir sig stadladar skadabetur ad upphad 400 evrur skv. b-
1id 1. mgr. 7. gr. reglugerdar EB nr. 261/2004, sbr. reglugerd nr. 466/2024, vegna aflysingar a flugi nr.
FI308 pann 20. mai 2023

Samkvaemt 4. mgr. 208. gr. laga um loftferdir nr. 80/2022 verdur urskurdi Samgongustofu ekki skotid
til annarra stjornvalda. Pegar urskurdur hefur verid kvedinn upp geta adilar lagt agreining sinn fyrir
domstol & venjulegan mata. Malshofoun frestar ekki heimild til adfarar skv. 6. mgr. 208. gr.

[ 5. mgr. 208. gr. laga um loftferdir nr. 80/2022 er kvedid 4 um ad vilji flugrekandi eda rekstraradili
flugvallar ekki una trskurdi skal hann tilkynna Samgongustofu um pad med skyrum og sannanlegum
haetti innan 30 daga fra pvi ad honum er tilkynnt um urskurdinn. Flugrekandi eda rekstraradili flugvallar

5



getur 6skad eftir endurupptoku Grskurdar skv. 1. mgr. 24. gr. stjornsyslulaga, nr. 37/1993, og frestar pad
réttarahrifum urskurdar. A0 lidnum fresti verour mal ekki endurupptekio ad 6sk adila.

Samkvemt 6. mgr. 208. gr. laga um loftferdir nr. 80/2022 eru urskurdir Samgongustofu adfararhaefir
pegar frestur skv. 5. mgr. 208. gr. laganna er lidinn og tilkynning hefur ekki borist stofnuninni fra

flugrekanda eda rekstraradila flugvallar.

Reykjavik, 6. november 2024

Kristin Helga Markusdottir Omar Sveinsson



