\ Samgongustofa

Akvordun Samgongustofu nr. 42/2022 vegna kvortunar um aflysingu a flugi
nr. SK596 pann 2. januar 2022.

I. Erindi

bann 21. mars 2022 barst Samgongustofu (SGS) kvortun fra AB (kvartendur). Kvartendur attu
bokad far med flugi Scandinavian Airlines (SAS) SK596 pann 2. januar 2022 fra Keflavik til
Bergen med tengiflugi 1 gegnum Kaupmannah6fn undir einu bokunarnimeri.

Flugi nr. SK596 pann 2. januar 2022 fra Keflavik til Kaupmannahafnar var aflyst vegna
utbreidslu dmikron afbrigdis koronuveirunnar. Fluginu var aflyst pann 2. jantar 2022

Kvartendur fara fram 4 stadladar skadabaetur a grundvelli reglugerdar EB nr. 261/2004 um
sameiginlegar reglur um skadabetur og adstod til handa farpegum sem er neitad um far og
pegar flugi er aflyst eda mikil seinkun verdur, sbr. reglugerd nr. 1048/2012 um skadabatur og
adstod til handa farpegum i flugi sem neitad er um far og pegar flugi er aflyst, seinkad eda flytt
eda vegna tapads farangurs eda tjons 4 honum.

II. Malavextir og bréfaskipti

SGS sendi SAS kvértunina til umsagnar med tolvupdsti pann 21. mars 2022. { svari SAS sem
barst SGS pann 22. april 2022 kom eftirfarandi fram:

Legal ground

The flight disruption related this claim was caused by the outbreak of the new mutant of
Covid-19, which falls under the definition of extraordinary circumstances in Article 5(3)
of Regulation EC 261/2004 (,,the Regulation). SAS has taken all reasonable measures
to avoid the extraordinary circumstance and should accordingly be exempted from
liability.

Statement of the Case
Flight SK5969, with a scheduled time of departure the 2nd of January, was cancelled
due to lack of crew at Keflavik airport.

The Covid-19 pandemic has had a devastating effect on the air transport industry as a
whole. Since March 2020 airlines have been forced to adjust their flight operations
drastically according to the global travel restrictions.

In September 2021, most countries seemed to have managed to control the virus to the
extent which made it possible to open up borders again, and the demand for air travel
started to rise. On 26 November 2021, WHO designated the variant B.1.1.529 of the
virus a variant of concern, named Omicron. The new mutant of the virus appeared to be
extremely contagious and the numbers of infected people once again started to increase.
As the infection began to take speed in all Scandinavian countries by the middle of
November 2021, the National Health Authorities decided to take new actions to



minimize the spread of the virus. The new restrictions included among other rules that
not only people who was confirmed infected, but also everyone sharing the same
household, had to put themselves in quarantine for at least 7 days regardless of
symptoms.

The Omicron continued to spread in a fast pace and the number of infected people in
Scandinavia rose drastically week by week during December 2021 through January
2022. This obviously also affected SAS staff. The new guidelines regarding household
quarantine unevitably increased the procentage of sick leave in all sectors. Between the
I1stand 12 of January 2022 the average procentage of sick leave among cabin crew and
cabin deck crew in Sweden, Norway and Denmark ranged between 3.9-6.3%, which is
considerably higher than normal. Even though SAS proactively managed to arrange for
a larger float of standby crew than usual during this period, with an extra stand by crew
stab of in total about 20% of the ordinary crew number, situations like these inevitably
give rise to disruptions in the flight schedule. As on extra crew load operates a flight that
originally was to be operated by staff on a sick leave, the amount of standby crew
naturally decreases and the possibility for the air carrier to operate all other flights, also
in need of more crew at the same airport and the same day, is almost non-existent.

Extraordinary circumstances

According to Article 5(3) of the Regulation, the carrier must demonstrate that the flight
disruption was caused by an extraordinary circumstance which could not have been
avoided even if all reasonable measures were taken in order to avoid to pay the
compensation. The concept of extraordinary circumstances has been chisled out by case
law meaning "an event which is not inherent in the normal exercise of the activity of the
carrier” and which is 'beyond its actual control’.

In order to determine whether the outbreak of the Omicron virus can be considered as
an extraordinary circumstance, several tool might be used in addition to the
jurisprudence, such as the draft proposal to amend the Regulation (2013 Proposal) the
2016 Guidelines, and the 2020 Guidelines. The latter confirms the exceptional situation
as they considered that public authorities” measures to limit the dissemination of the
pandemic are extraordinary circumstances:

“where public authorities take measures intended to contain the Covid-19 pandemic,
such measures are by their nature and origin not inherent in the normal exercise of
the activity of carriers and are outside their actual control.”

To be considered as acceptable means of defence, Article 5(3) of the Regulation further
requires that the cancellation must be ‘caused by’ extraordinary circumstances. Based
on the time line presented above — with the new restrictions, the spread of the virus and
the procentage of sick leave among SAS staff — there is no doubt of the direct link
between the outbreak of the new mutant of the virus and the flight disruptions seen in
December 2021 through January 2022.

Reasonable measures

To avoid liabiltiy, the air carrier also must prove that the extraordinary circumstance
could not have been avoided even if all reasonable measures were taken. The Court of
Justice of the European Union held that such measures should not lead the carrier to
make “intolerable sacrifices seen in the light of its capacity at the relevant time".



An outbreak of a virus is by its definition something wich airlines are unable to avoid
by any possible measures. Airlines cannot either influence decision maker as they are
not consulted when authorities abruptly enact new restrictions and guidelines about
quarantine. Even if airlines would be able to affect such decisions, there is no reasonable
action wich in light of the protection of the global healt could be made in order to
perform a planned flight schedule. By minimizing the risk of flight disruptions by
remarkably increasing the number of standby flight crew, SAS has taken all reasonable
measures to avoid the effect of the virus outbreak in light of the capacity of the airline
at the relevant time. Thus, ther are no other reasonable measures that SAS could have
taken to avoid the event or its effects on the air passengers in the acutal case.

Summary

Based on what has been stated above, SAS argues that the flight disruption was caused
by an extraordinary circumstance that could not have been avoided even if all reasonable
measures had been take. The claim should therefore be dismissed.

SGS sendi kvartendum svar SAS til umsagnar pann 22. april 2022. { svari kvartenda sem barst
pann 10. mai 2022 kom eftirfarandi fram:

My comments to SAS reply are as follows:
1. Covid-19 is at the time of the flight 02. Jan 2022, not anything new, or extraordinary
event.

Covid-19 had at that point been active for almost two years. Of course during this period
of active covid, infection waves occur, and sick leave may go up and down. However,
since SAS Flight program was also heavily reduced during covid, and correspondingly,
they should have more available flight crew than normal. Unless SAS reduced number
of flight crew, to a level that was not taking into account that infection rates can fluctuate.
Thus, I believe it was still under SAS possible control, to ensure enough flight crew was
available, and it cannot be considered an extraordinary event.

2. SAS Claim that sick leave was extraordinary high, at the time of scheduled departure,
2nd January 2022. This is however not easy for me to consider, due to the following:

a. What is the average sick leave in SAS? Without knowing this, how can one know if
this is extraordinary or not? I ask that ICETRA request this information from SAS, to
truly be able to verify if SAS statement is true.

b. In attachment 7 that SAS refer to, the leftmost column refer to dates in Janary 2020,
not 2022! Is this data really correct? I ask that ICETRA verify this information from
SAS, as other attachments are referring to 2022 dates.

III.  Forsendur og nidurstada Samgongustofu

Neytendur flugpjonustu eda adrir sem hagsmuna hafa a0 gaeta sem telja ad flugrekandi,
flytjandi, ferdaskrifstofa eda umbodsmadur framangreindra adila hafi brotid gegn skyldum
sinum samkvaemt l6gum um loftferdir nr. 60/1998 eda reglugerdum settum 4 grundvelli peirra
geta beint kvortun til Samgongustofu, sbr. 1. mgr. 126. gr. c. loftferdalaga. Stofnunin tekur
malid til skodunar i samremi vio akvadi laganna og stjornsyslulaga nr. 37/1993 og sker ur



agreiningi med akvordun, sbr. 3. mgr. 126. gr. ¢ og 140. gr. loftferdalaga, ef hann verdur ekki
jafnadur med 60rum hatti. St dkvordun er bindandi.

Um réttindi flugfarpega er fjallad i reglugerd EB nr. 261/2004 um sameiginlegar reglur um
skadabaetur og adstod til handa farpegum sem neitad er um far og pegar flugi er aflyst eda mikil
seinkun verdur, sem var innleidd hér 4 landi med reglugerd nr. 1048/2012. Samkvaemt 3. gr.
reglugerdar nr. 1048/2012 er Samgongustofa sa adili sem ber abyrgd 4 framkvemd
reglugerdarinnar samanber 16. gr. reglugerdar EB nr. 261/2004.

Um aflysingu flugs og pa adstod sem flugrekandi skal veita 1 slikum tilvikum er fjallad um i 5.
gr. reglugerdar EB nr. 261/2004. Samkvamt 1. mgr. 5. gr. skal farpegum ef flugi er aflyst, bodin
adstod af halfu flugrekandans i samreemi vid 8. gr. og a-1id 1. mgr. 9. gr. og 2. mgr. 9. gr. Ef
flugleid farpega er breytt og brottfor nyja flugsins er a.m.k. degi eftir atlada brottfor flugsins
sem var aflyst eiga farpegar einnig rétt &4 adstod sem tilgreind er i b- og c-1id 1. mgr. 9. gr. Sé
flugi aflyst eiga farpegar rétt 4 skadabotum fra flugrekanda i samreemi vid 7. gr., hafi ekki verid
tilkynnt um aflysingu 4 pann hatt sem meelt er um i i) — iii) lidum c-lidar 1. mgr. 5. gr., nema
flugrekandi geti synt fram a a0 flugi hafi verio aflyst af voldum 6vidradanlegra adsteedna sem
ekki hefdi verid haegt ad afstyra jafnvel pott gerdar hefou verid allar naudsynlegar radstafanir,
sbr. 3. mgr. 5 gr. reglugerdarinnar.

Um aflysingu flugs og pa adstod sem flugrekandi skal veita i slikum tilvikum er fjallad um i 5.
gr. reglugerdar EB nr. 261/2004. Samkvaemt 1. mgr. 5. gr. skal farpegum ef flugi er aflyst, bodin
a0stod af halfu flugrekandans i samreemi vio 8. gr. og a-1id0 1. mgr. 9. gr. og 2. mgr. 9. gr. Ef
flugleid farpega er breytt og brottfér nyja flugsins er a.m.k. degi eftir azetlada brottfor flugsins
sem var aflyst eiga farpegar einnig rétt 4 adstod sem tilgreind er 1 b- og c-1id 1. mgr. 9. gr. Sé
flugi aflyst eiga farpegar rétt 4 skadabotum fra flugrekanda i samreemi vid 7. gr., hafi ekki veriod
tilkynnt um aflysingu 4 pann hatt sem melt er um i i) — iii) lidum c-lidar 1. mgr. 5. gr., nema
flugrekandi geti synt fram & ad flugi hafi verid aflyst af voldum 6vidrddanlegra adsteedna sem
ekki hefdi verid haegt ad afstyra jafnvel pott gerdar hefou verid allar naudsynlegar radstafanir,
sbr. 3. mgr. 5 gr. reglugerdarinnar.

Fyrir liggur i mélinu ad kvartendur attu bokad far med flugi nr. SK596 fra Keflavik til
Kaupmannahafnar pann 2. jantiar 2022 og ad fluginu var aflyst pann 2. jantar 2022. Alitaefni
pessa mals er hvort ad umraedd aflysing s¢€ botaskyld 4 grundvelli EB reglugerdar nr. 261/2004.
[ pvi samhengi kemur til skodunar hvort ad aflysing a flugi kvartenda megi rekja til
ovioradanlegra adstaedna i skilningi 3. mgr. 5. gr. reglugerdar somu reglugerdar.

Afhalfu SAS er pvi haldid fram ad flugi nr. SK596 pann 2. jantar 2022 hafi verid aflyst vegna
skorts 4 flugdh6fn sem hafi matt rekja til pess ad hlutfall veikindaleyfa medal starfsmanna SAS
hafi verid 6edlilega hatt fyrir timabilid 1. — 12. jantiar 2022, vegna ttbreidslu korénuveirunnar
eda nanar tiltekio utbreidslu émikron atbrigdisins.

[ pvi samhengi visar SAS til 3. mgr. 5. gr. reglugerdar EB nr. 261/2004 sem undanskilur
flugrekandann fra botaskyldu pegar adsteedur eru 6vidradanlegar. Ad mati SAS var ekkert sem



flugrekandinn gat gert til a0 koma 1 veg fyrir aflysingu flugsins og gerdi flugrekandinn allt sem
i hans valdi stod til ad leysa ur peim adstedum sem upp voru komnar og pvi eigi SAS ekki ad
bera botaabyrgd i malinu.

Vio mat a pvi hvort ad hagt s¢ ad beita undanpaguakvadi 3. mgr. 5. gr. i reglugerd EB nr.
261/2004 visar SGS til leidbeinandi umfjollunar i domum og skipunum Evréopuddmstolsins um
akvadio 1 malunum C-549/07 Wallentin-Hermann g. Alitalia, C-394/14 Siewert g. Condor og
C-315/15 Peskova og Peska g. Travel Services. I pessum malum kemur skyrt fram ad tvo
skilyrdi purfa ad vera til stadar svo ad flugrekendur geti beitt 3. mgr. 5. gr. reglugerdarinnar til
undanpagu fra botaskyldu og purfa badi skilyrdin ad vera uppfyllt. Skilyrdin eru:

A) Ad umrett atvik sem veldur tof sé 6vioradanlegt af halfu flugrekanda.
B) A0 umratt atvik sem veldur seinkun eda aflysingu sé¢ ad edli og uppruna utan
venjulegrar flugrekstrarstarfsemi viokomandi flugrekanda.

[ C-549/07 Wallentin-Hermann g. Alitalia ma sja ad ovidradanleg vélarbilun fellur ekki undir
undanpagu i 3. mgr. 5. gr. reglugerdarinnar par sem vélarbilanir eru edlilegur pattur i
flugrekstrarstarfsemi flugfélaga. P4 ma sja i C-394/14 Siewert g. Condor ad arekstur
stigabifreidar 4 flugvelli vid flugvél fellur ekki undir undanpagu 3. mgr. 5. gr. reglugerdarinnar
par sem notkun slikra taekja telst naudsynlegur og edlilegur pattur i rekstrarumhverfi flugvalla
p6 svo ad flugfélagid hefdi ekkert getad gert til ad koma i veg fyrir slikt atvik. I C-315/15
Peskova og Peska g. Travel Services matti hinsvegar sja a0 arekstur fugls vio hreyfil flugvélar
teldist hvorki viorddanlegt atvik né pattur i edlilegri flugrekstrarstarfsemi og pvi atti
undanpagan 1 3. mgr. 5. gr. reglugerdarinnar vid.

Vid medferd malsins lagdi SAS fram gdgn mali sinu til studnings, p. & m. yfirlit sem synir
hlutfall veikindaleyfa flugadhatharmedlima flugrekandans fyrir jantar 2020 og fyrir jantar 2022.
A moéti kemur pa hefur SAS ekki lagt fram gogn vid medferd malsins sem syna fram 4 ad
umredd veikindaleyfi viki frd medaltioni veikindaleyfa almennt 4 medal flugdhafnarmedlima
SAS og astedu pess ad viokomandi veikindaleyfi hafi haft pau ahrif ad flugi nr. SK596 pann
2. jantar 2022 var aflyst. Frekar en einhverju 60ru flugi af peim fjolda fluga sem voru flogin a
vegum SAS pann 2. jantar 2022. [ pvi samhengi ber ad nefna urskurd innvidaraduneytisins i
mali nr. IRN22010976 fra 19. juli 2022. I urskurdinum bendir raduneytid 4 ad 6vidradanlegar
adstaedur geta ekki radist af rekstrarlegum grundvelli. Markmio med reglum um skadabeaetur til
handa farpegum vegna aflysingar flugferda er neytendavernd. A0 mati SGS var pad rekstarleg
akvoroun SAS ad aflysa baedi flugi kvartenda nr. SK596 og flugi nr. SK595 pann 2. jantiar 2022
fra Kaupmannahotn til Keflavikur, p.e. fyrra flugi sdmu vélar sem sidar atti ad framkvaema flug
kvartenda. Ad pvi virtu er pad mat SGS ad ekki er um 6vidradanlegt atvik um ad raeda og pvi
s¢ fyrrmefnda skilyrdio ekki uppfyllt i mali pessu.



SGS skodadi einnig sidarnefnda skilyrdid, p.e. hvort ad skortur 4 flugahéfn vegna has hlutfalls
veikindaleyfa 4 medal flugdhafnarmedlima SAS sokum utbreidslu oOmikron afbrigdis
kérénuveirunnar, geti talist ad edli og uppruna utan venjulegrar flugrekstrarstarfsemi
vidkomandi flugrekanda

SGS telur rétt ad lita til pess ad flugrekandi ma avallt gera rad fyrir pvi ad flugdhatharmedlimir
kunni ad verda skradir i veikindaleyfi & timum heimsfaraldurs, p6 svo ad flugrekandi geti
audvitad ekki séo fyrir hvener pad gerist. Veikindaleyfi starfsmanna SAS vegna heimsfaraldurs
koéronuveiru megi pvi rekja uppruna sinn og edli til venjulegrar flugrekstrarstarfsemi
flugrekenda. Ad pvi s6gdu og med hlidsjon af leidbeinandi sjonarmidum Evréopudomstolsins i
malum nr. C-549/07, C-394/14 og C-315/15 telur SGS ad veikindaleyfi flugdhafharmedlima
SAS, pott skyndileg séu, falli fremur i pa att ad teljast atvik sem falli innan venjulegrar
flugrekstrarstarfsemi og ad sidara skilyrdi fyrir beitingu 3. mgr. 5. gr. sé ekki uppfyllt. Enn
fremur verdur ad lita til pess ad 3. mgr. 5. gr. er undantekningarakvadi sem bera ad skyra prongt
sbr. fyrrgreinda umfjéllun.

A0 lokum ber ad fjalla um tilvisun SAS til leidbeinandi tilmela framkvamdastjornar
Evrépusambandsins sem birt voru pann 18. mars 2020. [ leidbeinandi tilmelunum er ad finna
leidbeiningar vardandi tulkun 4 akvedum EB reglugerdar nr. 261/2004 vegna ahrifa Covid-19
a flugrekendur og farpega, adallega med hlidsjon af aflysingu a flugi, sbr. 5. gr. reglugerdar EB
nr. 261/2004. 1 kafla 3.4 i leidbeinandi tilmaelunum segir:

The Commission considers that, where public authorities take measures intended to
contain the Covid-19 pandemic, such measures are by their nature and origin not
inherent in the normal exercise of the activity of carriers and are outside their actual
control.

Article 5(3) waives the right to compensation on condition that the cancellation in
question ‘is caused’ by extraordinary circumstances, which could not have been avoided
even if all reasonable measures had been taken.

This condition should be considered fulfilled, where public authorities either outright
prohibit certain flights or ban the movement of persons in a manner that excludes, de
facto, the flight in question to be operated.

[ pessu mali verdur ad lita til prengjandi logskyringar Evropudomstolsins 4 hugtakinu
ovidradanlegar adstedur 1 skilningi 3. mgr. 5. gr. EB reglugerdar nr. 261/2004 og til utgefinna
leidbeininga framkvaemdarstjornar Evrépusambandsins um ad til pess ad ovidradanlegur
a0staedur skapist verdi ad vera um ad raeda slika takmorkun 4 fér manna ad hiin sé bann i raun.
Oumdeilt er ad slikar adsteedur voru ekki fyrir hendi i mali pessu.

Med visan til pess sem ad framan er ritad og med hlidsjon af venjubundinnni talkun
Evropudomstolsins 4 hugtakinu 6vidradanlegar adstedur, sbr. 3. mgr. 5. gr. EB reglugerdar
261/2004, fellur aflysing flugsins undir botaskylt atvik samkvaemt reglugerdinni.



Er pad pvi mat SGS ad fjarvera ahafnarmedlima 1 flugi nr. SK596 pann 2. januar 2022 vegna
veikindaleyfa sem rekja ma til utbreidslu 6mikron afbrigdis kéronuveirunnar, pott skyndilegt
sé, falli ekki undir ad vera 6vidradanlegt atvik i skilningi 3. mgr. 5. gr. reglugerdar EB nr.
261/2004. Ber SAS pvi ad greida kvartendum baetur samkvaemt b-1id 1. mgr. 7. gr. reglugerdar
EB nr. 261/2004, vegna aflysingar 4 flugi nr. SK596 pann 2. jantiar 2022.

Akvordunarord

Scandinavian Airlines ber ad greida hvorum kvartanda fyrir baetur fyrir sig ad upphaed 400 evrur
skv. b-1i0 1. mgr. 7. gr. reglugerdar EB nr. 261/2004 sbr. reglugerd nr. 1048/2012.

Akvordun pessi er keeranleg til innvidaraduneytisins skv. 3. mgr. 126. gr. c. loftferdalaga nr.
60/1998 og 18. gr. laga nr. 119/2012 um Samgdngustofu, stjérnsyslustofnun samgoéngumala.

Kera skal berast raduneytinu innan priggja manada fra pvi ad vidkomandi var tilkynnt um
akvordun pessa.

Reykjavik, 19. september 2022

Omar Sveinsson Andri Ranar Gunnarsson



