\ Samgongustofa

Urskurdur Samgongustofu nr. 133/2023 vegna kvortunar um
aflysing a flugi Vueling Airlines nr. VY8561 pann 3. agust 2022.

I. Erindi

bann 13. juni 2023 barst Samgongustofu (SGS) kvortun fra AB (kvartendur). Kvartendur attu
bokad far med flugi Vueling (VY) nr. VY8561 pann 3. agust 2022 fra Keflavik til Barselona
og var fluginu aflyst.

Kvartendum var utvegad nytt flug nesta dag.

Kvartendur fara fram 4 stadladar skadabaetur a grundvelli reglugerdar EB nr. 261/2004 um
sameiginlegar reglur um skadabetur og adstod til handa farpegum sem er neitad um far og
begar flugi er aflyst eda mikil seinkun verdur, sbr. reglugerd nr. 1048/2012 um skadabeetur og
adstod til handa farpegum 1 flugi sem neitad er um far og pegar flugi er aflyst, seinkad eda flytt
eda vegna tapads farangurs eda tjons 4 honum.

IL. Malavextir og bréfaskipti

Kvértunin var send VY til umsagnar pann 13. jani 2023. { svari VY sem barst pann 19. jani
2023 kom eftirfarandi fram:

First of all; we regret the cancelation of flight VY8561 KEF - BCN of 03/08/2022.

While Vueling commits to operate flights with punctuality, infrequently there are events
arising outside of our control, which are unpredictable and unavoidable, causing the
disruption of a flight.

Regarding your claim for a compensation, Vueling has analyzed your case, which must
be dealt with under the Regulation (EC) N°261/2004 (the “Regulation”) and the relevant
legal doctrine from the ECJ.

In this case, however, we regret to advise no compensation is due, because the
cancellation of the flight was caused by the adverse weather conditions, which caused
the application of further air traffic regulations, restrictions, limitations and additional
measures to ensure safety on the number of flights allowed to be operated at such airport,
all of them understood to be considered as an “extraordinary circumstances”, as set out
in Article 5.3 of the Regulation and under the ECJ legal doctrine.

Please confirm the information on our attachment documents.

They will also find enclosed proof of assistance offered to passengers in accordance with
Article 9 of the Regulation.

SGS sendi kvartendum umségn VY pann 19. jani 2023. { svari kvartenda sem barst pann 20.
juli 2023 kom fram:



We appreciate the airline's acknowledgment of the flight cancellation and their
expression of regret for the inconvenience caused. However, we have concerns about
the justification provided by the airline for denying compensation under Regulation
(EC) No. 261/2004.

The airline states that the flight cancellation was due to adverse weather conditions,
which led to the application of further air traffic regulations, restrictions, limitations,
and additional measures for safety purposes, ultimately leading to the disruption of the
flight. According to the airline, these circumstances fall under the definition of
"extraordinary circumstances" as outlined in Article 5.3 of Regulation (EC) No.
261/2004 and are therefore exempt from compensation.

While we understand that adverse weather conditions can be unpredictable and outside
of the airline's control, it is essential to consider the specific circumstances of the case.
The term "extraordinary circumstances" is narrowly interpreted by the European Court
of Justice (ECJ) and should only apply in situations that are truly exceptional and beyond
the airline's control.

We kindly request the authorities to carefully examine the evidence provided by the
airline and assess whether the adverse weather conditions and resulting air traffic
regulations were indeed unforeseeable, unavoidable, and truly extraordinary in nature.
It is essential to determine whether the airline took all reasonable measures to avoid the
disruption or mitigate its consequences, as required by the ECJ's legal doctrine.

Additionally, we would like to draw attention to the fact that the airline has not provided
specific details or documentation about the adverse weather conditions or the
subsequent air traffic regulations that led to the flight cancellation. Transparent and
concrete evidence is necessary to substantiate their claim of "extraordinary
circumstances."

We have attached the documents provided by the airline for your reference, and we urge
the authorities to carefully review these materials. We also request the authorities to
assess the proof of assistance offered to passengers in accordance with Article 9 of
Regulation (EC) No. 261/2004 and the re-routing provided under Article 8.

We understand that ruling on the matter may take some time due to your heavy
workload, and we appreciate your efforts to address this complaint thoroughly. If
possible, we kindly request updates on the progress of the case during the review period.

III.  Forsendur og nidurstada Samgongustofu

Samgongustofa fer med eftirlit med réttindum neytenda samkvaemt akvedum XVI. kafla laga
um loftferdir nr. 80/2022 og skal gripa til videigandi adgeroa til ad tryggja ad réttindi farpega
séu virt, sbr. 2. mgr. 207. gr. laganna.



Farpegar og adrir sem eiga hagsmuna ad geeta geta skotid agreiningi er vardar fjarhagslegar
krofur og einkaréttarlega hagsmuni samkvemt dkvaedum XVI. kafla laga um loftferdir til
Samgongustofu, sbr. 1. mgr. 208. gr. laganna. Naist ekki samkomulag eda satt skal
Samgongustofa skera ur agreiningi med trskurdi.

Samkvaemt 1. mgr. 204. gr. somu laga er flugrekanda skylt ad veita farpegum adstod og eftir
atvikum greida peim betur, i samraemi vid pau skilyrdi sem sett eru i reglugerd sem radherra
setur, ef: tjon hefur ordid vegna tafa & flutningi, farpega er neitad um far, flugi er aflyst eda
begar flutningi er flytt.

Um réttindi flugfarpega er fjallad i reglugerd EB nr. 261/2004 um sameiginlegar reglur um
skadabatur og adstod til handa farpegum sem neitad er um far og pegar flugi er aflyst eda mikil
seinkun verdur, sem var innleidd hér 4 landi med reglugerd nr. 1048/2012. Samkvaemt 3. gr.
reglugerdar nr. 1048/2012 er Samgongustofa sa adili sem ber abyrgd & framkvemd
reglugerdarinnar samanber 16. gr. reglugerdar EB nr. 261/2004.

Um aflysingu flugs og pa adstod sem flugrekandi skal veita i slikum tilvikum er fjallad um i 5.
gr. reglugerdar EB nr. 261/2004. Samkvamt 1. mgr. 5. gr. skal farpegum ef flugi er aflyst, bodin
adstod af halfu flugrekandans i samraemi vid 8. gr. og a-1id 1. mgr. 9. gr. og 2. mgr. 9. gr. 8.
gr. reglugerdarinnar er fjallad um rétt farpega til pess ad fa endurgreitt eda ad fa flugleid breytt.
bar kemur nénar tiltekid fram ad flugfarpegar eigi eftirfarandi kosta vol; ad fa innan sjo daga
endurgreitt ad fullu upprunalegt verd farmidans, ad breyta flugleid, med samberilegum
flutningsskilyrdum, til lokaakvordunarstadar eins fljott og audio er, eda ad breyta flugleid, med
samberilegum flutningsskilyrdum og komast til lokadkvérdunarstadar sidar meir.

Auk framangreinds gildir ad sé flugi aflyst eiga farpegar rétt 4 skadabotum fra flugrekanda i
samraemi vid 7. gr., hafi ekki verid tilkynnt um aflysingu 4 pann hatt sem meelt er um 1 1) — iii)
lidum c-lidar 1. mgr. 5. gr. Petta gildir nema flugrekandi geti synt fram 4 ad flugi hafi verid
aflyst af voldum 6vidradanlegra adsteedna sem ekki hefdi verid haegt ad afstyra jafnvel pott
gerdar hefou verid allar naudsynlegar radstafanir, sbr. 3. mgr. 5 gr. reglugerdarinnar.
Loftferdalogum nr. 80/2022 og reglugerd EB nr. 261/2004 er @tlad ad tryggja rika vernd fyrir
farpega sem neytendur flugpbjonustu. Meginreglan samkvamt reglugerd EB nr. 261/2004 er
réttur farpega til skadabota skv. 7. gr. reglugerdarinnar s€ um ad raeda aflysingu eda mikla
seinkun & brottfarartima flugs og ber ad skyra undantekningarreglu 3. mgr. 5. gr.
reglugerdarinnar prongt, sbr. dom Evropudomstolsins fra 22. desember 2008, i mali C-549/07
Friederike Wallentin-Hermann v Alitalia.

Alitaefni pessa méls er hvort ad aflysing 4 flugi kvartenda megi rekja til dvidradanlegra
a0staedna i skilningi 3. mgr. 5. gr. reglugerdar EB nr. 261/2004. Flugrekandi i mali pessu hefur
lagt fram gbgn sem syna fram 4 erfidar veduradsteedur voru fyrir hendi a varaflugvollum i fyrra
flugi vélarinnar til Keflavikur frd Barselona 4 aztludum komutima pess til Keflavikur. Ad
jafnadi falla slemar veduradstedur undir 6vioradanlegar adstaedur i skilningi 3. mgr. 5. gr.
reglugerdarinnar sbr. einnig 14. inngangslid reglugerdarinnar.



Sérfraedingur SGS 1 flugrekstrardeild, stadfesti vedurgdgn VY og 1 svari hans sagdi:

Gott vedur i Keflavik en spa undir lagmorkum 4 varaflugvollum 4 Islandi. bad var 1élegt
skyggni og skyjahaed a Akureyri og Egilstodum.

Med hlidsjon af framangreindu og svari sérfredings flugrekstrardeildar SGS verdur ekki séd ad
VY hafi getad komid i veg fyrir aflysingu a flugi kvartenda sem kom til vegna aflysingu 4 fyrra
flugi vélarinnar, p.e. flug VY8560 fra Barselona til Keflavikur pann 3. 4gtst 2022 sem sidar
atti a0 framkvama flug kvartenda, p.e. flug nr. VY8561 pann sama dag.

Telur SGS pvi ad rekja megi aflysingu 4 flugi kvartenda til 6vidradanlegra adstedna sbr. 3.
mgr. 5. gr. reglugerdar EB nr. 261/2004, sbr. reglugerd nr. 1048/2012. Eru skilyrdi botaskyldu
skv. 7. gr. reglugerdarinnar pvi ekki uppfyllt. Ber pvi a0 hatna kréfu kvartenda um stadladar
skadabatur ur hendi VY.

Urskurdarord

Krofu kvartenda um stadladar skadabetur ur hendi Vueling samkvemt reglugerd EB nr.
261/2004 sbr. reglugerd 1048/2012, er hafnad.

Samkvamt 4. mgr. 208. gr. laga um loftferdir nr. 80/2022 verdur trskurdi Samgongustofu ekki
skotid til annarra stjérnvalda. Pegar urskurdur hefur verid kvedinn upp geta adilar lagt dgreining

sinn fyrir domstol & venjulegan mata. Malshofdun frestar ekki heimild til adfarar skv. 6. mgr.
208. gr. laganna.

Reykjavik, 30. agtist 2023

Omar Sveinsson Andri Ranar Gunnarsson



