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AKkvordun Samgongustofu nr. 4/2021 vegna kvortunar um aflysingu 4 flugi
Wizz Air, W62428 pann 8. september 2020.

I. Erindi

bann 10. névember 2020 barst Samgongustofu (SGS) kvortun fra AB (kvartendur). Kvartendur
attu bokad flug med flugi Wizz Air (WA) nr. W62428 fra Keflavik til Budapest pann 7. februar
2020. Fluginu var aflyst.

Kvartendur fara fram 4 stadladar skadabaetur a grundvelli reglugerdar EB nr. 261/2004 um
sameiginlegar reglur um skadabetur og adstod til handa farpegum sem er neitad um far og
pegar flugi er aflyst eda mikil seinkun verdur, sbr. reglugerd nr. 1048/2012 um skadabatur og
adstod til handa farpegum 1 flugi sem neitad er um far og pegar flugi er aflyst, seinkad eda flytt
eda vegna tapads farangurs eda tjons 4 honum.

IL. Malavextir og bréfaskipti

SGS sendi WA kvortunina til umsagnar pann 10. névember 2020. [ svari WA sem barst pann
12. november kom m.a. fram:

,,Due to a decrease in demand across the network and various government restrictions
on entry, a number of Wizz Air flights are subject to cancellations.”

Further please refer to the Commission Notice Interpretative Guidelines on EU
passenger rights regulations in the context of the developing situation with Covid-19
from 18.03.2020, page 4, Article 3.4:

3.4. Right to compensation, Regulation 261/2004 also provides for fixed sum
compensations in some circumstances. This does not apply to cancellations made more
than 14 days in advance or where the cancellation is caused by 'extraordinary
circumstances' that could not have been avoided even if all reasonable measures had
been taken. For details, see Article 5(1) and Article 7 of the Regulation.

The Commission considers that, where public authorities take measures intended to
contain the Covid-19 pandemic, such measures are by their nature and origin not
inherent in the normal exercise of the activity of carriers and are outside their actual
control.

Article 5(3) waives the right to compensation on condition that the cancellation in
question *“is caused” by extraordinary circumstances, which could not have been
avoided even if all reasonable measures had been taken.

This condition should be considered fulfilled, where public authorities either outright
prohibit certain flights or ban the movement of persons in a manner that excludes, de
facto, the flight in question to be operated.



This condition may also be fulfilled, where the flight cancellation occurs in
circumstances where the corresponding movement of persons is not entirely prohibited,
but limited to persons benefitting from derogations (for example nationals or residents
of the state concerned).

Where no such person would take a given flight, the latter would remain empty if not
cancelled. In such situations, it may be legitimate for a carrier not to wait until very
late, but to cancel the flight in good time (and even without being certain about the
rights of the various passengers to travel at all), in order for appropriate organizational
measures to be taken, including in terms of care for passengers owed by the carrier. In
cases of the kind, and depending on the circumstances, a cancellation may still be
viewed as “caused” by the measure taken by the public authorities. Again, depending
on the circumstances, this may also be the case in respect of flights in the direction
opposite to the flights directly concerned by the ban on the movement of persons.

Where the airline decides to cancel a flight and shows that this decision was justified
on grounds of protecting the health of the crew, such cancellation should also be
considered as ““caused” by extraordinary circumstances.

The above considerations are not and cannot be exhaustive in that other specific
circumstances in relation to Covid-19 may also fall under the ambit of Article 5(3).
No compensation is due as per the European regulation 261/2004.*

SGS sendi kvartendum svar WA til umsagnar pann 12. ndvember 2020. [ svari kvartenda vid
umsogn WA kom fram eftirfarandi:

,,There was no travel ban, only travel restrictions. it is not true, that foreigner were not
allowed to travel to Hungary.

I have traveled in this period into many countries (out and into Hungary) without
problems. i understand that airlines have problems due covid, but my flight was
canceled on short notice for commercial reasons and had no safety related issues.
wizzair flew on that day other comparable flights without cancelling those.

the flight supposed to be on september 8, the covid outbreak started months before that
day. wizzair had enough time to cancel this flight much more than 14 days before.
wizzair didnt cancel it, why?

the flight was canceled because wizzair didnt had enough passengers to operate that
flight with a profit or with a financial breakeven. a financial reason as in my case doesnt
fall into the exceptions under eu261/2004 as an extraordinary circumstance.

if wizzair can not prove extraordinary circumstances, compensation must be paid. i still
didnt get any prove of above from them. i still insist in the lawful compensation
according to eu261/2004.*



III.  Forsendur og nidurstada Samgongustofu

Neytendur flugpjonustu eda adrir sem hagsmuna hafa ad geta sem telja ad flugrekandi,
flytjandi, ferdaskrifstofa eda umbodsmadur framangreindra adila hafi brotid gegn skyldum
sinum samkvamt 16gum um loftferdir nr. 60/1998 eda reglugerdum settum a grundvelli peirra
geta beint kvortun til Samgdngustofu, sbr. 1. mgr. 126. gr. c. loftferdalaga. Stofnunin tekur
malid til skodunar i samraemi vid akvadi laganna og stjornsyslulaga nr. 37/1993 og sker ur
agreiningi med akvordun, sbr. 3. mgr. 126. gr. ¢ og 140. gr. loftferdalaga, ef hann verdur ekki
jafnadur med 60rum heetti. St akvordun er bindandi.

Um réttindi flugfarpega er fjallad i reglugerd EB nr. 261/2004 um sameiginlegar reglur um
skadabaetur og adstod til handa farpegum sem neitad er um far og pegar flugi er aflyst eda mikil
seinkun verdur, sem var innleidd hér & landi med reglugerd nr. 1048/2012. Samkvaemt 3. gr.
reglugerdar nr. 1048/2012 er SGS sa adili sem ber abyrgd 4 framkvemd reglugerdarinnar
samanber 16. gr. reglugerdar EB nr. 261/2004.

Um aflysingu flugs og pa adstod sem flugrekandi skal veita i slikum tilvikum er fjallad um i 5.
gr. reglugerdar EB nr. 261/2004. Samkvemt 1. mgr. 5. gr. skal farpegum ef flugi er aflyst, bodin
adstod af halfu flugrekandans i samremi vid 8. gr. og a-1id 1. mgr. 9. gr. og 2. mgr. 9. gr. { 8.
gr. reglugerdarinnar er fjallad um rétt farpega til pess ad fa endurgreitt eda ad fa flugleid breytt.
bar kemur nanar tiltekid fram ad flugfarpegar eigi eftirfarandi kosta v6l; ad fa innan sjo daga
endurgreitt ad fullu upprunalegt verd farmidans, ad breyta flugleid, med sambeerilegum
flutningsskilyroum, til lokadkvordunarstadar eins fljott og audio er, eda ad breyta flugleid, med
samberilegum flutningsskilyrdum og komast til lokadkvérdunarstadar sidar meir.

Auk framangreinds gildir ad sé flugi aflyst eiga farpegar rétt 4 skadabotum fra flugrekanda i
samraemi vid 7. gr., hafi ekki verid tilkynnt um aflysingu 4 pann hatt sem melt er um i i) — iii)
lidum c-lidar 1. mgr. 5. gr. Petta gildir nema flugrekandi geti synt fram & ad flugi hafi verid
aflyst af voldum ovidradanlegra adsteedna sem ekki hefdi verid hagt ad afstyra jafnvel pott
gerdar hefou verid allar naudsynlegar radstafanir, sbr. 3. mgr. 5 gr. reglugerdarinnar.

Loftferdalogum nr. 60/1998 og reglugerd EB nr. 261/2004 er @tlad ad tryggja rika vernd fyrir
farpega sem neytendur flugpbjonustu. Meginreglan samkvamt reglugerd EB nr. 261/2004 er
réttur farpega til skadabota skv. 7. gr. reglugerdarinnar s€ um ad raeda aflysingu eda mikla
seinkun & brottfarartima flugs og ber ad skyra undantekningarreglu 3. mgr. 5. gr.
reglugerdarinnar prongt, sbr. dom Evropudomstoélsins fra 22. desember 2008, i mali C-549/07
Friederike Wallentin-Hermann v Alitalia og almennar meginreglur um talkun lagadkvaeda.

Fyrir liggur ad kvartendur 4ttu bokad far med flugi nr. W62428 fra Keflavik til Budapest pann
8. september 2020 og ad fluginu var aflyst. Alitaefni pessa méls er hvort aflysing a flugi
kvartenda megi rekja til 6vidradanlegra adsteedna i skilningi 3. mgr. 5. gr. reglugerdar EB nr.

261/2004.

Flugi kvartenda var samkvemt svari WA aflyst vegna lokunar landamera i Ungverjalandi sem
kom til vegna utbreidslu koronuveirunnar. { leidbeinandi tilmaelum framkvaemdarstjornar



Evropusambandsins um tulkun reglugerdar EB nr. 261/2004 vegna dhrifa koronuveirunnar sem
birt var pann 18. mars 2020 segir:

“The Commission considers that, where public authorities take measures intended to
contain the Covid-19 pandemic, such measures are by their nature and origin not
inherent in the normal exercise of the activity of carriers and are outside their actual
control. Article 5(3) waives the right to compensation on condition that the cancellation
in question “is caused” by extraordinary circumstances, which could not have been
avoided even if all reasonable measures had been taken. This condition should be
considered fulfilled, where public authorities either outright prohibit certain flights or
ban the movement of persons in a manner that excludes, de facto, the flight in question
to be operated.

This condition may also be fulfilled, where the flight cancellation occurs in
circumstances where the corresponding movement of persons is not entirely prohibited,
but limited to persons benefitting from derogations (for example nationals or residents
of the state concerned).”

Samkvemt leidbeiningunum er pad mat framkvamdarstjornarinnar ad radstafanir stjornvalda
til ad stemma stigu vid koronuveirufaraldrinum séu i edli sinu og uppruna ekki hluti af
venjulegri starfsemi flugrekenda og utan raunverulegs valds peirra. Fyrir liggur ad landameeri
Ungverjalands voru lokud pann 1. september 2020 og ad kvartendur hafi pann 29. agust verid
upplystir um ad flugi peirra pann 8. september fra Keflavik til Budapest yroi aflyst sokum peirra
lokunar. Af pvi leidir ad flugi kvartenda var aflyst vegna radstafana yfirvalda um ad loka
landamearunum og fellur pvi aflysingin i flokk 6vidrddanlegra adstedna i skilningi EB
reglugerdar nr. 261/2004, sbr. reglugerd nr. 1048/2012. Skilyrdi boétaskyldu skv. 7. gr.
reglugerdarinnar eru med visan til framangreinds ekki uppfyllt og ber pvi ad hafna krofu
kvartenda um stadladar skadabeetur.

Akvérdunarord

Krofu kvartenda um stadladar skadabatur ur hendi Wizz Air skv. reglugerd EB nr. 261/2004
sbr. reglugerd 1048/2012, er hatnad.

Akvordun pessi er karanleg til samgongu- og sveitarstjornarraduneytisins skv. 3. mgr. 126. gr.
c. loftferdalaga nr. 60/1998 og 18. gr. laga nr. 119/2012 um Samgoéngustofu, stjérnsyslustofnun
samgdngumala. Keaera skal berast raduneytinu innan priggja méanada fra pvi ad viokomandi var

tilkynnt um akvordun pessa.

Reykjavik, 29. mars 2021

Omar Sveinsson Andri Runar Gunnarsson



