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Because the prosecutor’s questions
served a valid nonpropensity purpose,
Rule 404(b) did not bar the witness’s testi-
mony concerning defendant’s prior convic-
tions. And because the witness continued
to deny knowing whether defendant ever
carried firearms, the prosecutor was enti-
tled to ask the trial court whether she
could impeach the witness with questions
about defendant’s prior convictions. That is
not to say that the prosecutor’s initial
questions did not carry with them a risk
that the jury would consider the witness’s
answers as proof of defendant’s alleged
criminal tendencies. That risk was very
real. But Rule 404(b) does not apply sim-
ply because evidence carries a risk of pro-
pensity reasoning. Rather, it only applies
when evidence is offered that has no other
valid purpose.?

IV. CONCLUSION

For these reasons, I believe the Court of
Appeals correctly concluded that the de-
fense witness’s testimonial evidence con-
cerning her knowledge of defendant’s prior
weapons convictions was admissible under
Rule 404(b). Because there is no need to
remand this case to the Court of Appeals
to conduct a harmless-error analysis, I re-
spectfully dissent.

Stephen J. Markman, C.J., Kurtis T.
Wilder, J., agrees.

w
O E KEY NUMBER SYSTEM
T

facts, the defendants must be allowed to
cross-examine him at large upon the same
general subjects, for the purpose of weaken-
ing the inference from his direct evidence,
and to diminish the credit otherwise due to
his testimony, by exposing the imperfection of
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Background: In first case, defendant was
convicted of first-degree murder and other
crimes committed when defendant was ju-
venile. Defendant appealed, and on remand
from the Court of Appeals, 2013 WL
951265, for resentencing following affir-
mance of convictions, the Circuit Court, St.
Clair County, Daniel J. Kelly, J., sen-
tenced defendant to life without parole.
Defendant appealed, and the Court of Ap-
peals, 312 Mich.App. 15, 877 N.W.2d 482,
vacated and remanded. Prosecution’s ap-
plication for leave to appeal was granted.
In second case, another defendant was
convicted in the Genesee Circuit Court,
Judith A. Fullerton, J., of first-degree felo-
ny murder, conspiracy to commit armed
robbery, armed robbery, and possession of

his knowledge and the confusion of his mem-
ory.”).

29. Rock, 499 Mich. at 257, 884 N.W.2d 227;
Mardlin, 487 Mich. at 616, 790 N.W.2d 607.
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firearm during commission of felony, and
was sentenced to life without possibility of
parole. He appealed. The Court of Ap-
peals, 314 Mich.App. 140, 885 N.W.2d 900,
reversed but declared conflict. Special con-
flict panel was convened. The Court of
Appeals, 316 Mich.App. 368, 891 N.W.2d
549, vacated and remanded. Prosecution’s
application for leave to appeal was grant-
ed.

Holdings: The Supreme Court, Markman,
C.J., held that:

(1) life without parole for juveniles is au-
thorized by the jury’s verdict alone and
does not require finding of fact regard-
ing juvenile’s incorrigibility, and

(2) decision to sentence a juvenile to life
without parole is to be reviewed under
the traditional abuse-of-discretion stan-
dard.

Affirmed in part, reversed in part, and

remanded.

McCormack, J., filed dissenting opinion in
which Bernstein, J., joined.

1. Jury €=34(6)
Sentencing and Punishment &=8, 1607
Statute governing life without parole
for defendant less than 18 years old does
not violate the Sixth Amendment, and thus
sentence of life without parole is author-
ized by the jury’s verdict alone and does
not require finding of fact regarding child’s
incorrigibility, since neither the statute nor
the Eighth Amendment requires a judge
to find any particular fact before imposing
life without parole. U.S. Const. Amends.
6, 8; Mich. Comp. Laws Ann. § 769.25.

2. Criminal Law ¢=1139

Matters of constitutional and statuto-
ry interpretation are reviewed de novo.
3. Constitutional Law =961, 996

In analyzing constitutional challenges
to statutes, the Supreme Court’s authority

to invalidate laws is limited and must be
predicated on a clearly apparent demon-
stration of unconstitutionality.

4. Jury <34(6)

Any fact that exposes the defendant to
a greater punishment than that authorized
by the jury’s guilty verdict is an “element”
that must be submitted to a jury.

5. Constitutional Law €990, 996

Statutes are presumed to be constitu-
tional, and courts have a duty to construe
a statute as constitutional unless its uncon-
stitutionality is clearly apparent.

6. Jury ¢=34(6)
Sentencing and Punishment ¢&=322.5
If a State makes an increase in a
defendant’s authorized punishment contin-
gent on the finding of a fact, that fact—no
matter how the State labels it—must be

found by a jury beyond a reasonable
doubt.

7. Jury &=34(6)

The Sixth Amendment only prohibits
trial courts’ fact-finding that increases a
defendant’s sentence; it does not prohibit
fact-finding that reduces a defendant’s sen-
tence. U.S. Const. Amend. 6.

8. Jury &=34(6)

A factual finding made by the court
that an aggravating circumstance exists
does not violate the Sixth Amendment as it
does not expose the defendant to an en-
hanced sentence, that is, a sentence that
exceeds the one authorized by the jury’s
verdict alone. U.S. Const. Amend. 6.

9. Sentencing and Punishment €372

Statute governing life without parole
for defendant less than 18 years old does
not require the trial court to make any
particular factual finding before it can im-
pose a life-without-parole sentence. Mich.
Comp. Laws Ann. § 769.25.
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10. Sentencing and Punishment €1607

Just as courts are not allowed, under
the Eighth Amendment, to impose dispro-
portionate sentences, courts are not al-
lowed to sentence juveniles who are not
irreparably corrupt as determined by Mil-
ler v. Alabama to life without parole. U.S.
Const. Amend. 8.

11. Sentencing and Punishment ¢&=1607
Just as whether a sentence is propor-
tionate is not a factual finding, whether a
juvenile is “irreparably corrupt” as deter-
mined by Miller v. Alabama, so as to be
sentenced to life without parole, is not a
factual finding required by the Eighth
Amendment. U.S. Const. Amend. 8.

12. Jury &=34(6)

Sentencing and Punishment &1607

The Eighth Amendment does not re-
quire the finding of any particular fact
before imposing a life-without-parole sen-
tence against a juvenile, and therefore the
Sixth Amendment is not violated by allow-
ing the trial court to decide whether to

impose life without parole. U.S. Const.
Amends. 6, 8.

13. Sentencing and Punishment €=1607

Statute governing life without parole
for defendant less than 18 years old re-
quires trial courts to consider the Miller v.
Alabama factors before imposing life with-
out parole in order to ensure that only
those juveniles who are irreparably cor-
rupt are so sentenced; whether a juvenile
is irreparably corrupt is not a factual find-
ing, but is a moral judgment that is made
after considering and weighing the Mziller
v. Alabama factors. Mich. Comp. Laws
Ann. § 769.25.

14. Criminal Law &=1134.77, 1139
Review de novo, in which a panel of
appellate judges could substitute its own
judgment for that of the trial court, is not
the appropriate standard by which to re-
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view a determination that a substantial
and compelling reason exists to justify a
departure from the guidelines range; in-
stead, the appellate court must accord this
determination some degree of deference.

15. Criminal Law &=1147

At its core, an “abuse of discretion”
standard of appellate review acknowledges
that there will be circumstances in which
there will be no single correct outcome;
rather, there will be more than one reason-
able and principled outcome.

16. Criminal Law &=1134.75

Because of the trial court’s familiarity
with the facts and its experience in sen-
tencing, the trial court is better situated
than the appellate court to determine
whether a life-without-parole sentence is
warranted in a particular case.

17. Criminal Law €=1156.2

Jury €=34(6)

Decision to sentence a juvenile to life
without parole is to be made by a judge
and this decision is to be reviewed under

the traditional abuse-of-discretion stan-
dard. Mich. Comp. Laws Ann. § 769.25.
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BEFORE THE ENTIRE BENCH
(except Clement, J.)

OPINION

Markman, C.J.

[1] At issue here is whether MCL
769.25 violates the Sixth Amendment be-
cause it allows the decision whether to
impose a sentence of life without parole to
be made by a judge, rather than by a jury
beyond a reasonable doubt. We hold that
MCL 769.25 does not violate the Sixth
Amendment because neither the statute
nor the Eighth Amendment requires a
judge to find any particular fact before
imposing life without parole; instead, life
without parole is authorized by the jury’s
verdict alone. Therefore, we reverse the
judgment of the Court of Appeals in Skin-
ner and affirm the part of Hyatt that held
that “[a] judge, not a jury, must determine
whether to impose a life-without-parole
sentence or a term-of-years sentence un-
der MCL 769.25.” People v. Hyatt, 316
Mich. App. 368, 415, 891 N.W.2d 549
(2016). However, we reverse the part of
Hyatt that adopted a heightened standard
of review for life-without-parole sentences
imposed under MCL 769.25 and that re-
manded this case to the trial court for it to
“decide whether defendant Hyatt is the
truly rare juvenile mentioned in [Miller v.
Alabama, 567 U.S. 460, 132 S.Ct. 2455, 183
L.Ed.2d 407 (2012)] who is incorrigible
and incapable of reform.” Hyatt, 316 Mich.
App. at 429, 891 N.W.2d 549. No such
explicit finding is required. Finally, we re-
mand both of these cases to the Court of
Appeals for it to review defendants’ sen-
tences under the traditional abuse-of-dis-
cretion standard of review.

I. FACTS AND HISTORY

A. SKINNER

Following a jury trial, defendant was
convicted of first-degree premeditated
murder, conspiracy to commit murder, and
attempted murder for acts committed
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when defendant was 17 years old. Defen-
dant was sentenced to life in prison with-
out the possibility of parole. The Court of
Appeals remanded for resentencing under
Miller, 567 U.S. 460, 132 S.Ct. 2455, 183
L.Ed.2d 407, which held that mandatory
life-without-parole sentences for offenders
under 18 years old violate the Kighth
Amendment. People v. Skinner, unpub-
lished per curiam opinion of the Court of
Appeals, issued February 21, 2013, 2013
WL 951265 (Docket No. 306903). This
Court denied leave to appeal. People v.
Skinner, 494 Mich. 872, 832 N.W.2d 237
(2013). On remand, the trial court reim-
posed a life-without-parole sentence. After
defendant was resentenced, MCL 769.25
took effect, setting forth a new framework
for sentencing juveniles convicted of first-
degree murder. The Court of Appeals re-
manded for resentencing under MCL
769.25. People v. Skinner, unpublished or-
der of the Court of Appeals, entered July
30, 2014 (Docket No. 317892). On remand,
the trial court again sentenced defendant
to life without parole.

In a split, published decision, the Court
of Appeals again remanded for resentenc-
ing, holding that a jury must decide wheth-
er defendant should be sentenced to life
without parole and that, to the extent that
MCL 769.25 requires the trial court to
make this determination, it is unconstitu-
tional. People v. Skinner, 312 Mich. App.
15, 877 N.W.2d 482 (2015). This Court
granted the prosecutor’s application for
leave to appeal and directed the parties to
address “whether the decision to sentence
a person under the age of 18 to a prison
term of life without parole under MCL
769.25 must be made by a jury beyond a
reasonable doubt[.]” People v. Skinner, 500
Mich. 929, 929, 889 N.W.2d 487 (2017).

B. HYATT

Following a jury trial, defendant was
convicted of first-degree felony murder,
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armed robbery, conspiracy to commit
armed robbery, and possessing a firearm
during the commission of a felony for acts
committed when defendant was 17 years
old. Following an evidentiary hearing at
which the trial court considered the Miller
factors, defendant was sentenced to life in
prison without the possibility of parole. In
a published opinion, the Court of Appeals
affirmed defendant’s convictions and would
have affirmed his sentence but for Skin-
ner, which held that a jury must decide
whether to impose a life-without-parole
sentence on a juvenile. People v. Hyalt,
314 Mich. App. 140, 885 N.W.2d 900 (2016).

The Court of Appeals declared a conflict
pursuant to MCR 7.215(J) and, in a pub-
lished decision, the conflict panel unani-
mously disagreed with Skinner and held
that a judge may decide whether to impose
a nonparolable life sentence on a juvenile.
Hyatt, 316 Mich. App. at 415, 891 N.W.2d
549. However, the Court of Appeals re-
versed defendant’s life-without-parole sen-
tence and remanded the case to the trial
court for resentencing at which “the trial
court must not only consider the Miller
factors, but decide whether defendant
Hyatt is the truly rare juvenile mentioned
in Miller who is incorrigible and incapable
of reform.” Id. at 429, 891 N.W.2d 549. We
directed that oral argument be heard on
the prosecutor’s application for leave to
appeal and instructed the parties to ad-
dress “whether the conflict-resolution pan-
el of the Court of Appeals erred by apply-
ing a heightened standard of review for
sentences imposed under MCL 769.25.”
People v. Hyatt, 500 Mich. 929, 929-930,
889 N.W.2d 487 (2017).

II. STANDARD OF REVIEW

[2,3] Matters of constitutional and
statutory interpretation are reviewed de
novo. People v. Hall, 499 Mich. 446, 452,
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884 N.W.2d 561 (2016). In analyzing consti-
tutional challenges to statutes, this Court’s
“authority to invalidate laws is limited and
must be predicated on a clearly apparent
demonstration of unconstitutionality.” Peo-
ple v. Harris, 495 Mich. 120, 134, 845
N.W.2d 477 (2014). We require these chal-
lenges to meet such a high standard be-
cause “[s]tatutes are presumed to be con-
stitutional, and we have a duty to construe
a statute as constitutional unless its uncon-
stitutionality is clearly apparent.” In re
Sanders, 495 Mich. 394, 404, 852 N.W.2d
524 (2014), citing Taylor v. Gate Pharm.,
468 Mich. 1, 6, 668 N.W.2d 127 (2003).

III. BACKGROUND
The issue here involves the interplay
between the Sixth and Eighth Amend-
ments of the United States Constitution.
The Sixth Amendment provides, in perti-
nent part:

In all criminal prosecutions, the ac-
cused shall enjoy the right to a speedy
and public trial, by an impartial jury of
the State and the district wherein the
crime shall have been committed. ...
[U.S. Const., Am. VI.]

The Eighth Amendment provides:

Excessive bail shall not be required,
nor excessive fines imposed, nor cruel

and unusual punishments inflicted. [U.S.
Const., Am. VIII.]

Specifically, the issue here is whether Ap-
prendi v. New Jersey, 530 U.S. 466, 120
S.Ct. 2348, 147 L.Ed.2d 435 (2000), and its
progeny require jury findings beyond a
reasonable doubt before a sentence of life
without parole may be imposed on a per-
son under the age of 18 under MCL
769.25.
MCL 750.316(1) provides, in pertinent
part:
Except as provided in sections 25 and

25a of chapter IX of the code of criminal
procedure, 1927 PA 175, MCL 769.25

and 769.25a, a person who commits any
of the following is guilty of first degree
murder and shall be punished by impris-
onment for life without eligibility for
parole:

(a) Murder perpetrated by means of
poison, lying in wait, or any other willful,
deliberate, and premeditated killing.

(b) Murder committed in the perpe-
tration of, or attempt to perpetrate, ar-
son, criminal sexual conduct in the first,
second, or third degree, child abuse in
the first degree, a major controlled sub-
stance offense, robbery, -carjacking,
breaking and entering of a dwelling,
home invasion in the first or second
degree, larceny of any kind, extortion,
kidnapping, vulnerable adult abuse in
the first or second degree under [MCL
750.145n], torture under [MCL 750.85],
aggravated stalking under [MCL
750.411i], or unlawful imprisonment un-
der [MCL 750.349b].

MCL 769.25, which was enacted in the
wake of Miller, provides, in pertinent part:

(1) This section applies to a criminal
defendant who was less than 18 years of
age at the time he or she committed an

offense described in subsection (2)....
EE

(2) The prosecuting attorney may
file a motion under this section to sen-
tence a defendant described in subsec-
tion (1) to imprisonment for life without
the possibility of parole if the individual
is or was convicted of any of the follow-
ing violations:

% ok %

(d) Any violation of law involving the
death of another person for which parole
eligibility is expressly denied under
state law.

(8) ... If the prosecuting attorney
intends to seek a sentence of imprison-
ment for life without the possibility of
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parole for a case described under sub-
section (1)(b), the prosecuting attorney
shall file the motion within 90 days after
the effective date of the amendatory act
that added this section. The motion shall
specify the grounds on which the prose-
cuting attorney is requesting the court
to impose a sentence of imprisonment
for life without the possibility of parole.

(4) If the prosecuting attorney does
not file a motion under subsection (3)
within the time periods provided for in
that subsection, the court shall sentence
the defendant to a term of years as
provided in subsection (9).

L

(6) If the prosecuting attorney files a
motion under subsection (2), the court
shall conduct a hearing on the motion as
part of the sentencing process. At the
hearing, the trial court shall consider the
factors listed in [Mzller v. Alabama] and
may consider any other criteria relevant
to its decision, including the individual’s
record while incarcerated.

(7) At the hearing under subsection
(6), the court shall specify on the record
the aggravating and mitigating circum-
stances considered by the court and the
court’s reasons supporting the sentence
imposed. The court may consider evi-
dence presented at trial together with
any evidence presented at the sentenc-
ing hearing.

EE

(9) If the court decides not to sen-
tence the individual to imprisonment for
life without parole eligibility, the court
shall sentence the individual to a term of
imprisonment for which the maximum
term shall be not less than 60 years and
the minimum term shall be not less than
25 years or more than 40 years.

In People v. Carp, 496 Mich. 440, 852
N.W.2d 801 (2014), this Court noted that
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[r]ather than imposing fixed sentences
of life without parole on all defendants
convicted of violating MCL 750.316,
MCL 769.25 now establishes a default
sentencing range for individuals who
commit first-degree murder before turn-
ing 18 years of age. Pursuant to the new
law, absent a motion by the prosecutor
seeking a sentence of life without parole,

the court shall sentence the individual
to a term of imprisonment for which
the maximum term shall be not less
than 60 years and the minimum term
shall be not less than 25 years or
more than 40 years. [Id. at 440, 852
N.W.2d 801, quoting MCL 769.25.]

A. UNITED STATES SUPREME
COURT PRECEDENT

[41 Apprendi, 530 U.S. at 490, 120
S.Ct. 2348, held that “[o]ther than the fact
of a prior conviction, any fact that increas-
es the penalty for a crime beyond the
prescribed statutory maximum must be
submitted to a jury, and proved beyond a
reasonable doubt.” (Emphasis added.) In
other words, any fact that “expose[s] the
defendant to a greater punishment than
that authorized by the jury’s guilty ver-
dict” is an “element” that must be submit-
ted to a jury. Id. at 494, 120 S.Ct. 2348
(emphasis added). See also Blakely .
Washington, 542 U.S. 296, 303, 124 S.Ct.
2531, 159 L.Ed.2d 403 (2004) (“[T]he ‘stat-
utory maximum’ for Apprendi purposes is
the maximum sentence a judge may im-
pose solely on the basis of the facts re-
flected in the jury verdict or admitted by
the defendant.”) (emphasis altered).

In Ring v. Arizona, 536 U.S. 584, 609,
122 S.Ct. 2428, 153 L.Ed.2d 556 (2002), the
Court held that the jury, rather than the
judge, must determine whether an aggra-
vating circumstance exists in order to im-
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pose the death penalty.! In addition, in
Hurst v. Florida, 577 U.S. ——, ——, 136
S.Ct. 616, 619, 193 L.Ed.2d 504 (2016), the
Court held that “[t]he Sixth Amendment
requires a jury, not a judge, to find each
fact necessary to impose a sentence of
death” and that “[a] jury’s mere recom-
mendation [of a death sentence] is not
enough” to satisfy the Sixth Amendment.?

Miller, 567 U.S. at 465, 132 S.Ct. 2455,
held that “mandatory life without parole
for those under the age of 18 at the time of
their crimes violates the Eighth Amend-
ment’s prohibition on ‘cruel and unusual
punishments.”” (Emphasis added.) In-
stead, “a judge or jury must have the
opportunity to consider mitigating circum-
stances before imposing the harshest pos-
sible penalty for juveniles.” Id. at 489, 132
S.Ct. 2455 (emphasis added).? The Court
indicated that the following factors should
be taken into consideration: “[defendant’s]
chronological age and its hallmark fea-
tures—among them, immaturity, impetuos-
ity, and failure to appreciate risks and

1. The statute at issue in Ring expressly re-
quired the finding of an aggravating circum-
stance before the death penalty could be im-
posed. Id. at 592, 122 S.Ct. 2428.

2. The sentencing scheme at issue in Hurst
required the jury to render an “‘advisory sen-
tence”’ of life imprisonment or death without
specifying the factual basis of its recommen-
dation. Although the court had the ultimate
authority to impose a sentence of life impris-
onment or death, if the court imposed death,
it had to set forth its findings in support of
that decision. Hurst, 577 U.S. at ——, 136
S.Ct. at 622.

3. In Carp, 496 Mich. at 491 n. 20, 852 N.W.2d
801, this Court noted Miller's reference to
“judge or jury” and indicated that this

tend[s] to suggest that Miller did not make
age or incorrigibility aggravating elements
because under Alleyne [v. United States, 570
U.S. 99, 133 S.Ct. 2151, 186 L.Ed.2d 314
(2013) ] aggravating elements that raise the
mandatory minimum sentence ‘“‘must be
submitted to the jury and found beyond a
reasonable doubt[.]” However, because Al-

.,

consequences”; “the family and home envi-
ronment that surrounds him—and from
which he cannot usually extricate him-
self—no matter how brutal or dysfunction-
al”; “the circumstances of the homicide
offense, including the extent of his partic-
ipation in the conduct and the way familial
and peer pressures may have affected
him”; whether “he might have been
charged [with] and convicted of a lesser
offense if not for incompetencies associated
with youth—for example, his inability to
deal with police officers or prosecutors (in-
cluding on a plea agreement) or his inca-
pacity to assist his own attorneys”; and
“the possibility of rehabilitation. ...” Id. at
477-478, 132 S.Ct. 2455. Although the
Court declined to address the “alternative
argument that the Eighth Amendment re-
quires a categorical bar on life without
parole for juveniles, or at least for those 14
and younger,” it stated:

But given all we have said in Roper,™!
Graham,” and this decision about chil-

leyne was decided after Miller, Miller's ref-
erence to individualized sentencing being
performed by a “judge or jury” might mere-
ly be instructive on the issue but not dispos-
itive. As none of the defendants before this
Court asserts that his sentence is deficient
because it was not the product of a jury
determination, we find it unnecessary to
further opine on this issue and leave it to
another day to determine whether the indi-
vidualized sentencing procedures required
by Miller must be performed by a jury in
light of Alleyne. [Citation and emphasis
omitted.]

4. In Roper v. Simmons, 543 U.S. 551, 125
S.Ct. 1183, 161 L.Ed.2d 1 (2005), the Court
held that the Eighth Amendment forbids im-
position of the death penalty on offenders
who were under the age of 18 when their
crimes were committed.

5. In Graham v. Florida, 560 U.S. 48, 130 S.Ct.
2011, 176 L.Ed.2d 825 (2010), the Court held
that the Eighth Amendment forbids imposi-
tion of a sentence of life without the possibili-
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dren’s  diminished culpability and
heightened capacity for change, we
think appropriate occasions for sentenc-
ing juveniles to this harshest possible
penalty will be uncommon. That is espe-
cially so because of the great difficulty
we noted in Roper and Graham of dis-
tinguishing at this early age between
“the juvenile offender whose crime re-
flects unfortunate yet transient immatu-
rity, and the rare juvenile offender
whose crime reflects irreparable corrup-
tion.” Although we do not foreclose a
sentencer’s ability to make that judg-
ment in homicide cases, we require it to
take into account how children are dif-
ferent, and how those differences coun-
sel against irrevocably sentencing them
to a lifetime in prison. [Id. at 479-480,
132 S.Ct. 2455 (citation omitted).]

Subsequently, in Montgomery v. Louisi-
ana, 577 U.S. ——, 136 S.Ct. 718, 193
L.Ed.2d 599 (2016), the Court held that
Miller applies retroactively to juvenile of-
fenders whose convictions and sentences
were final when Miller was decided be-
cause Miller announced a new substantive
rule by rendering life without parole an
unconstitutional penalty for a specific class
of juvenile defendants. Id. at ——, 136
S.Ct. at 734 (citation omitted). Montgom-
ery noted that Miller indicated that it
would be the “rare juvenile offender who
exhibits such irretrievable depravity that
rehabilitation is impossible and life without
parole is justified” and that “Miller made
clear that ‘appropriate occasions for sen-
tencing juveniles to this harshest possible
penalty will be uncommon.’” Id. at —,
136 S.Ct. at 733-734, quoting Miller, 567
U.S. at 479, 132 S.Ct. 2455. On this basis,
Montgomery concluded:

ty of parole for people who committed nonho-
micide offenses when they were under the age
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Miller, then, did more than require a
sentencer to consider a juvenile offend-
er’s youth before imposing life without
parole; it established that the penologi-
cal justifications for life without parole
collapse in light of “the distinctive at-
tributes of youth.” Even if a court con-
siders a child’s age before sentencing
him or her to a lifetime in prison, that
sentence still violates the Eighth
Amendment for a child whose crime re-
flects “ ‘unfortunate yet transient imma-
turity.’ ” Because Miller determined
that sentencing a child to life without
parole is excessive for all but “ ‘the rare
juvenile offender whose crime reflects
irreparable corruption,’” it rendered life
without parole an unconstitutional penal-
ty for “a class of defendants because of
their status”—that is, juvenile offenders
whose crimes reflect the transient imma-
turity of youth. [/d. at ——, 136 S.Ct. at
734 (citations omitted).]

In response to the state’s argument that
“Miller cannot have made a constitutional
distinction between children whose crimes
reflect transient immaturity and those
whose crimes reflect irreparable corrup-
tion because Miller did not require trial
courts to make a finding of fact regarding
a child’s incorrigibility,” the Court stated:
That this finding is not required ...
speaks only to the degree of procedure
Miller mandated in order to implement
its substantive guarantee. When a new
substantive rule of constitutional law is
established, this Court is careful to limit
the scope of any attendant procedural
requirement to avoid intruding more
than necessary upon the States’ sover-
eign administration of their eriminal jus-
tice systems. See Ford [v. Wainwright,
477 U.S. 399, 416-417, 106 S.Ct. 2595, 91

of 18.
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L.Ed.2d 335] (1986) (“[W]e leave to the
State[s] the task of developing appropri-
ate ways to enforce the constitutional
restriction upon [their] execution of sen-
tences[.]”). Fidelity to this important
principle of federalism, however, should
not be construed to demean the substan-
tive character of the federal right at
issue. That Miller did not impose a for-
mal factfinding requirement does not
leave States free to sentence a child
whose crime reflects transient immatu-
rity to life without parole. To the con-
trary, Miller established that this pun-
ishment is disproportionate under the
Eighth Amendment. [Id. at ——, 136
S.Ct. at 735.]

The Court concluded that “prisoners like
Montgomery must be given the opportuni-
ty to show their crime did not reflect
irreparable corruption; and, if it did not,
their hope for some years of life outside
prison walls must be restored.” Id. at —
136 S.Ct. at 736-737.

B. MICHIGAN COURT OF APPEALS

The Court of Appeals in Skinner held
that MCL 769.25 violates the Sixth
Amendment because it allows the decision
whether to impose a sentence of life with-
out parole to be made by a judge, rather
than by a jury beyond a reasonable doubt.
The Court of Appeals reasoned that, pur-
suant to MCL 769.25, “following the jury’s
verdict and absent a prosecution motion
seeking a life-without-parole sentence fol-
lowed by additional findings by the trial
court, the legally prescribed maximum
punishment that defendant faced for her
first-degree-murder conviction was impris-
onment for a term of years.” Skinner, 312
Mich. App. at 43, 877 N.W.2d 482. In other
words, the jury’s verdict only supported a
term-of-years sentence. In order to impose
a life-without-parole sentence, the trial
court has to engage in fact-finding, and
this violates defendant’s Sixth Amendment

right to a jury because any fact that in-
creases a defendant’s sentence must be
decided by the jury.

The Court of Appeals further held that
the statutory maximum penalty for first-
degree murder for juveniles cannot be life
without parole because this would violate
Miller given that, under Miller, a manda-
tory default life-without-parole sentence
for juveniles violates the Eighth Amend-
ment. Miller requires additional fact-find-
ing before a life-without-parole sentence
can be imposed. More specifically, Miller
requires the trial court to find that the
defendant is one of those rare juvenile
defendants that is irreparably corrupt and
incapable of rehabilitation before the trial
court can impose a life-without-parole sen-
tence.

The Skinner dissent, on the other hand,
concluded that there was no Sixth Amend-
ment violation because “neither Miller nor
the statute sets forth any particular facts
that must be found before a sentence of
life without parole may be imposed.” Id. at
74, 877 N.W.2d 482 (Sawyer, J., dissent-
ing). The dissent rejected the majority’s
conclusion that Miller requires a finding of
“irreparable corruption” in order for the
Eighth Amendment to allow the imposition
of a life-without-parole sentence for a juve-
nile. Id. at 76, 877 N.W.2d 482. It also
rejected the majority’s conclusion that
MCL 769.25 creates a default term-of-
years sentence, at least after the prosecu-
tor moves for a life-without-parole sen-
tence. Id. at 77, 877 N.W.2d 482.

In Hyatt, the Court of Appeals agreed
with the Court of Appeals dissent in Skin-
ner and therefore declared a conflict with
Skinner. The conflict panel also agreed
with the Court of Appeals dissent in Skin-
ner. Hyatt, 316 Mich. App. at 403, 891
N.W.2d 549, held that “[t]he considerations
required by Miller’s individualized sen-
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tencing guarantee are sentencing factors,
not elements that must be found before a
more severe punishment is authorized.” It
held that although “a sentencing judge will
necessarily engage in fact-finding during
the Miller analysis,” this fact-finding will
not increase the defendant’s sentence be-
yond that authorized by the jury’s verdict
because the jury’s verdict alone authorizes
a life-without-parole sentence. Id. at 406,
891 N.W.2d 549. In other words, “[t]he
analysis involving the Miller factors does
not aggravate punishment; instead, the
analysis acts as a means of mitigating
punishment because it acts to caution the
sentencing judge against imposing the
maximum punishment authorized by the
jury’s verdict, a sentence which Montgom-
ery cautioned is disproportionate for the
vast majority of juvenile offenders[.]” Id.
at 409, 891 N.W.2d 549 (quotation marks
and citation omitted).

However, Hyatt also held that “a sen-
tencing court must begin its analysis with
the understanding that life without parole
is, unequivocally, only appropriate in rare
cases.” Id. at 419-420, 891 N.W.2d 549. In
addition, with regard to the appellate stan-
dard of review, Hyatt held that “the impo-
sition of a life-without-parole sentence on a
juvenile requires a heightened degree of
scrutiny regarding whether a life-without-
parole sentence is proportionate to a par-
ticular juvenile offender, and even under
this deferential standard, an appellate
court should view such a sentence as in-
herently suspect.” Id. at 424, 891 N.W.2d

6. Judge BECKERING, joined by Judge SHaPIro,
wrote a concurring opinion in which she ex-
pressed her view that “‘a sentence of life with-
out parole for a juvenile offender constitutes
cruel or unusual punishment in violation of
the Michigan Constitution,” even though she
recognized that this issue was ‘“‘unpreserved,
scantily briefed, and better left for another
day.” Id. at 430, 891 N.W.2d 549 (BECKERING,
J., concurring). Judge METER, joined by Judges
M. J. Kerry and Riorpan, agreed with the
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549. Finally, Hyatt reversed defendant’s
sentence and remanded the case to the
trial court for reconsideration because al-
though the trial court considered the Mil-
ler factors, it did not consider whether
Hyatt was “the truly rare juvenile men-
tioned in Miller who is incorrigible and
incapable of reform,” which the trial court
must do before imposing a life-without-
parole sentence. Id. at 429, 891 N.W.2d
549.%

IV. ANALYSIS

A. JUDGE OR JURY

[6] These cases present a difficult is-
sue because the pertinent United States
Supreme Court opinions are not models of
clarity, nor is the Legislature’s response to
Miller, i.e., MCL 769.25. Under these cir-
cumstances, it is especially important to
remember that “[s]tatutes are presumed to
be constitutional, and we have a duty to
construe a statute as constitutional unless
its unconstitutionality is clearly apparent.”
In re Sanders, 495 Mich. at 404, 852
N.W.2d 524, citing Taylor, 468 Mich. at 6,
6568 N.W.2d 127. That is, assuming that
there are two reasonable ways of inter-
preting MCL 769.25—one that renders the
statute unconstitutional and one that ren-
ders it constitutional—we should choose
the interpretation that renders the statute
constitutional. Evans Prod. Co. v. Fry, 307
Mich. 506, 533-534, 12 N.W.2d 448 (1943)
(“[T]t is our duty to adopt such a construe-
tion, if admissible, which will uphold validi-

majority opinion’s conclusion that a judge,
not a jury, is to determine whether to sen-
tence a juvenile to life without parole. Id. at
447, 891 N.W.2d 549 (MErtER, J., concurring
in part and dissenting in part). However, he
dissented from the majority’s review of the
judge’s decision to impose life without parole
and its decision to remand for resentencing.
Instead, he would have simply affirmed defen-
dant’s sentence. Id. at 448-449, 891 N.W.2d
549.
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ty rather than destroy a legislative enact-
ment” and “‘[iln cases of doubt, every
possible presumption, not clearly inconsis-
tent with the language and the subject
matter, is to be made in favor of the
constitutionality of the act.’”) (citation
omitted); Grebner v. State, 480 Mich. 939,
940, 744 N.W.2d 123 (2007) (“This Court
‘must presume a statute is constitutional
and construe it as such, unless the only
proper construction renders the statute
unconstitutional.’ ”)  (citation  omitted);
Greater Bible Way Temple of Jackson v.
City of Jackson, 478 Mich. 373, 408 n. 27,
733 N.W.2d 734 (2007) (“Whenever possi-
ble, courts should construe statutes in a
manner that renders them constitutional.”)
In the end, we do not believe that it is
“clearly apparent” that MCL 769.25 is un-
constitutional. In re Sanders, 495 Mich. at
404, 852 N.W.2d 524.

[6] The precise issue here is whether
MCL 769.25 “removes the jury from the
determination of a fact that, if found, ex-
poses the criminal defendant to a penalty
exceeding the maximum he would receive
if punished according to the facts reflected
in the jury verdict alone” in violation of the
Sixth Amendment. Apprendi, 530 U.S. at
482-483, 120 S.Ct. 2348 (emphasis omitted).
In other words, “[i]f the jury’s verdict
alone does not authorize the sentence, if,
instead, the judge must find an additional
fact to impose the longer term, the Sixth

7. The instant cases are distinguishable from
Ring because while the statute at issue in Ring
expressly required the finding of an aggrava-
ting circumstance before the death penalty
could be imposed, MCL 769.25 does not ex-
pressly (or otherwise) require the finding of
an aggravating circumstance before life with-
out parole can be imposed.

8. As noted earlier, Carp explained that
“[r]ather than imposing fixed sentences of
life without parole on all defendants convict-
ed of violating MCL 750.316, MCL 769.25
now establishes a default sentencing range

Amendment requirement is not satisfied.”
Cunningham v. California, 549 U.S. 270,
290, 127 S.Ct. 856, 166 L.Ed.2d 856 (2007).
Therefore, the pertinent question is wheth-
er MCL 769.25 requires the trial court to
find an additional fact before it can sen-
tence a juvenile to life without parole or
whether the jury’s verdict alone exposes a
juvenile to a life-without-parole sentence.
MCL 769.25 certainly does not expressly
require the court to find any particular
fact before imposing life without parole
and we should not read such a require-
ment into the statute, especially given that
doing so would render the statute uncon-
stitutional because “[i]f a State makes an
increase in a defendant’s authorized pun-
ishment contingent on the finding of a fact,
that fact—no matter how the State labels
it—must be found by a jury beyond a
reasonable doubt.” Ring, 536 U.S. at 602,
122 S.Ct. 2428.7

MCL 769.25(3) does require the prose-
cutor to file a motion to seek a life-without-
parole sentence for a defendant less than
18 years old, and this motion must specify
the grounds on which the prosecutor is
requesting such a sentence. If such a mo-
tion is not filed, the trial court must sen-
tence the juvenile to a term-of-years sen-
tence. MCL 769.25(4) and (9). It is argued
that because the “default” sentence is a
term-of-years sentence, see Carp, 496
Mich. at 458, 852 N.W.2d 801, anything

for individuals who commit first-degree mur-
der before turning 18 years of age” because
“[pJursuant to the new law, absent a motion
by the prosecutor seeking a sentence of life
without parole, ‘the court shall sentence the
individual to a term of [years].”” Carp, 496
Mich. at 458, 852 N.W.2d 801, quoting MCL
769.25(9). A term-of-years sentence is only
the “default” under MCL 769.25 when the
prosecutor does not file a motion seeking a
life-without-parole sentence. Once the prose-
cutor files such a motion, there is no longer
any ‘“‘default” sentence. Instead, the trial
court must then consider the Miller factors
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other than a term-of-years sentence, i.e.,
life without parole, requires that facts be
found by the jury. However, this is too
simplistic a view. The real question is
whether, for Sixth Amendment purposes,
some sort of factual finding is required to
go above the “default” sentence. Just be-
cause the prosecutor has to file a motion to
seek a life-without-parole sentence in or-
der to avoid the default term-of-years sen-
tence does not mean that additional fact-
finding is required before a life-without-
parole sentence can be imposed. That is,
the mere fact that a term-of-years sen-
tence constitutes the default sentence in
the absence of a motion filed by the prose-
cutor seeking a life-without-parole sen-
tence does not mean that the jury must
find additional facts before a life-without-
parole sentence can be imposed. In other
words, just because some legislative proce-
dural precondition must be satisfied after
the jury renders its verdict before a life-
without-parole sentence can be imposed
does not mean that the facts reflected in
the jury verdict alone do not authorize the
imposition of a life-without-parole sen-
tence. The critical question is whether ad-
ditional factual findings have to be made,
not whether an additional motion has to be
filed.

However, MCL 769.25 requires more
than that a motion be filed. It also requires
the court to conduct a hearing to consider
the Miller factors, MCL 769.25(6), and to

and any other relevant factors and exercise
its discretion by choosing either a term-of-
years sentence or a life-without-parole sen-
tence.

9. Italics added. In addition, MCL 769.25(6)
provides that the court “may consider any
other criteria relevant to its decision, includ-
ing the individual's record while incarcerat-
ed.” (Emphasis added.) Given that “may” is
permissive, In re Bail Bond Forfeiture, 496
Mich. 320, 328, 852 N.W.2d 747 (2014), this
language clearly does not require the trial
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“specify on the record the aggravating and
mitigating circumstances considered by
the court and the court’s reasons support-
ing the sentence imposed,” MCL 769.25(7).
While the statute does not expressly re-
quire any specific finding of fact to be
made before a life-without-parole sentence
can be imposed, it is argued by defendants
and the dissent that the statute implicitly
requires a finding of fact to be made be-
fore a life-without-parole sentence can be
imposed given that the statute requires
the court to specify the aggravating and
mitigating circumstances considered by
the court and its reasons supporting the
sentence imposed. In other words, al-
though the statute does not expressly state
that the trial court must find an aggrava-
ting circumstance before it imposes a life-
without-parole sentence, it implicitly re-
quires such a finding. While this argument
is not unreasonable, it is also not “clearly
apparent” that such a finding is required.
In re Sanders, 495 Mich. at 404, 852
N.W.2d 524.

[71 To begin with, MCL 769.25(6)
merely requires the trial court to “consider
the factors listed in Miller....”? The fol-
lowing are the factors listed in Miller: (1)
“his chronological age and its hallmark
features—among them, immaturity, impe-
tuosity, and failure to appreciate risks and
consequences”; (2) “the family and home
environment that surrounds him—and
from which he cannot usually extricate

court to engage in fact-finding in violation of
the Sixth Amendment. Cf. People v. Lockridge,
498 Mich. 358, 364, 870 N.W.2d 502 (2015)
(explaining that the statutory sentencing
guidelines violate the Sixth Amendment be-
cause ‘‘the guidelines require judicial fact-
finding beyond facts admitted by the defen-
dant or found by the jury to score offense
variables (OVs) that mandatorily increase the
floor of the guidelines minimum sentence
range, i.e., the ‘mandatory minimum’ sen-
tence under Alleyne.”’) (emphasis altered).
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himself—no matter how brutal or dysfunc-
tional”; (3) “the circumstances of the homi-
cide offense, including the extent of his
participation in the conduct and the way
familial and peer pressures may have af-
fected him”; (4) whether “he might have
been charged [with] and convicted of a
lesser offense if not for incompetencies
associated with youth—for example, his
inability to deal with police officers or
prosecutors (including on a plea agree-
ment) or his incapacity to assist his own
attorneys”; and (5) “the possibility of reha-
bilitation. . . .” Miller, 567 U.S. at 477-478,
132 S.Ct. 2455. It is undisputed that all of
these factors are mitigating factors. Id. at
489, 132 S.Ct. 2455 (“[A] judge or jury
must have the opportunity to consider mit-

10. In Apprendi, 530 U.S. at 491 n. 16, 120
S.Ct. 2348, the Court emphasized the impor-
tant distinction ‘‘between facts in aggravation
of punishment and facts in mitigation,”” and it
explained:

If facts found by a jury support a guilty
verdict of murder, the judge is authorized
by that jury verdict to sentence the defen-
dant to the maximum sentence provided by
the murder statute. If the defendant can
escape the statutory maximum by showing,
for example, that he is a war veteran, then
a judge that finds the fact of veteran status
is neither exposing the defendant to a depri-
vation of liberty greater than that author-
ized by the verdict according to statute, nor
is the judge imposing upon the defendant a
greater stigma than that accompanying the
jury verdict alone. Core concerns animating
the jury and burden-of-proof requirements
are thus absent from such a scheme.

11. Furthermore, the United States Supreme
Court does not even view the ‘“mitigating-
factor determination’ (at least in the context
of death penalty cases) to constitute a factual
finding. In Kansas v. Carr, 577 U.S. —, 136
S.Ct. 633, 193 L.Ed.2d 535 (2016), the Court
held that mitigating circumstances, unlike ag-
gravating circumstances, do not need to be
proven beyond a reasonable doubt. In doing
so, it explained that

[w]hether mitigation exists ... is largely a
judgment call (or perhaps a value call);
what one juror might consider mitigating

1gating circumstances before imposing the
harshest possible penalty for juveniles.”)
(emphasis added). That is, these are fac-
tors that “counsel against irrevocably sen-
tencing [juveniles] to a lifetime in prison.”
Id. at 480, 132 S.Ct. 2455. The Sixth
Amendment does not prohibit trial courts
from considering mitigating circumstances
in choosing an appropriate sentence be-
cause the consideration of mitigating cir-
cumstances does not expose a defendant to
a sentence that exceeds the sentence that
is authorized by the jury’s verdict. In
other words, the Sixth Amendment only
prohibits fact-finding that increases a de-
fendant’s sentence; it does not prohibit
fact-finding that reduces a defendant’s sen-
tence.!! Therefore, the requirement in

another might not. And of course the ulti-
mate question whether mitigating circum-
stances outweigh aggravating circum-
stances is mostly a question of mercy—the
quality of which, as we know, is not
strained. [Id. at ——, 136 S.Ct. at 642.]
Similarly, in United States v. Gabrion, 719
F.3d 511, 532-533 (C.A. 6, 2013), the Sixth
Circuit held that whether the aggravating cir-
cumstances outweigh the mitigating circum-
stances is not a fact that must be proved
beyond a reasonable doubt. It explained:
Apprendi findings are binary—whether a
particular fact existed or not. [18 USC]
3593(e), in contrast, requires the jury to
“consider” whether one type of ‘“factor”
“sufficiently outweigh[s]”’ another so as to
“justify” a particular sentence. Those
terms—consider, justify, outweigh—reflect
a process of assigning weights to competing
interests, and then determining, based upon
some criterion, which of those interests pre-
dominates. The result is one of judgment, of
shades of gray; like saying that Beethoven
was a better composer than Brahms. Here,
the judgment is moral—for the root of “jus-
tify” is “just.” What § 3593(e) requires,
therefore, is not a finding of fact, but a
moral judgment. [Id.]
For the same reasons, a trial court’s decision
to impose life without parole after consider-
ing the mitigating and aggravating circum-
stances is not a factual finding, but a moral
judgment.
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MCL 769.25(6) that the court consider the
Miller factors does not violate the Sixth
Amendment.

MCL 769.25(7), however, requires still
more. It requires the court to “specify on
the record the aggravating and mitigating
circumstances considered by the court and
the court’s reasons supporting the sen-
tence imposed.” Id. Aggravating circum-
stances, unlike mitigating circumstances,
do have the effect of increasing a defen-
dant’s sentence. The question at issue
here, however, is whether aggravating cir-
cumstances increase a defendant’s sen-
tence beyond that authorized by the jury’s
verdict. The answer to that question is
“no,” because the trial court does not have
to find an aggravating circumstance in or-
der to sentence a juvenile to life without
parole.!? If the trial court simply finds that
there are no mitigating circumstances, it
can sentence a juvenile to life without pa-

12. This perhaps is the critical point at which
we and the dissent disagree. The dissent con-
cludes that because MCL 769.25(7) requires
the trial court to “specify on the record the
aggravating and mitigating circumstances
considered by the court and the court’s rea-
sons supporting the sentence imposed,” the
statute necessarily requires the trial court “to
find an aggravating circumstance—a fact that
increases the sentence beyond that authorized
by the jury verdict—before it can impose [a
life-without-parole] sentence on a juve-
nile....” We respectfully disagree. Although
the statute requires the trial court to “specify
on the record the aggravating and mitigating
circumstances considered by the trial court,”
that does not necessarily mean that the trial
court must specify an aggravating circum-
stance before it can impose a life-without-
parole sentence upon a juvenile. Rather, that
means simply that if the trial court does con-
sider any aggravating (or mitigating) circum-
stances, it must specify those circumstances
on the record.

13. As the Court of Appeals dissent in Skinner
noted, that the Legislature did not include any
burden of proof in the statute “further sup-
ports the conclusion that the statute does not
require any particular finding of fact.” Skin-
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role. There is nothing in the statute that
prohibits this.

[8,91 While the statute requires the
trial court to consider the aggravating and
mitigating circumstances and to specify
the court’s reasons supporting the sen-
tence imposed, the court could find that
there are no mitigating or aggravating cir-
cumstances and that is why it is imposing
a life-without-parole sentence. This demon-
strates that a life-without-parole sentence
is authorized by the jury’s verdict alone.
That is, given that the statute does not
require the trial court to affirmatively find
an aggravating circumstance in order to
impose a life-without-parole sentence, such
a sentence is necessarily authorized by the
jury’s verdict alone.”® And given that a life-
without-parole sentence is authorized by
the jury’s verdict alone, additional fact-
finding by the court is not prohibited by
the Sixth Amendment." In other words, a

ner, 312 Mich. App. at 74, 877 N.W.2d 482
(Sawyer, J., dissenting). As the dissent ex-
plained:

I would suggest that the Legislature did not
include a burden of proof out of oversight
or a desire to leave it to the courts to
fashion one, but because it was unnecessary
because the statute does not require any-
thing to be proved. Rather, it only requires
consideration of the relevant criteria to
guide the trial court in determining the
appropriate individualized sentence for the
defendant before it. [Id. at 74-75, 877
N.W.2d 482.]

14. In Blakely, 542 U.S. at 309, 124 S.Ct.
2531, the Court explained:

Of course indeterminate schemes involve
judicial factfinding, in that a judge (like a
parole board) may implicitly rule on those
facts he deems important to the exercise of
his sentencing discretion. But the facts do
not pertain to whether the defendant has a
legal right to a lesser sentence—and that
makes all the difference insofar as judicial
impingement upon the traditional role of
the jury is concerned. [Emphasis altered.]

Under Michigan’s statutory scheme, in the
absence of a finding of an aggravating cir-
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factual finding made by the court that an
aggravating circumstance exists does not
violate the Sixth Amendment because it
does not expose the defendant to an en-
hanced sentence, i.e., a sentence that ex-
ceeds the one authorized by the jury’s
verdict alone. See Apprendi, 530 U.S. at
481, 120 S.Ct. 2348 (“We should be clear
that nothing in this history suggests that it
is impermissible for judges to exercise dis-
cretion—taking into consideration various
factors relating both to offense and offend-
er—in imposing a judgment within the
range prescribed by statute.”) (emphasis
omitted); Alleyne v. United States, 570
U.S. 99, 116, 133 S.Ct. 2151, 186 L.Ed.2d
314 (2013) (“Our ruling today does not
mean that any fact that influences judicial
discretion must be found by a jury. We
have long recognized that broad sentenc-
ing discretion, informed by judicial fact-
finding, does not violate the Sixth Amend-
ment.”). The United States Supreme
Court’s “Sixth Amendment cases do not
automatically forbid a sentencing court to
take account of factual matters not deter-
mined by a jury and to increase the sen-
tence in consequence.” Rita v. United
States, 551 U.S. 338, 352, 127 S.Ct. 2456,
168 L.Ed.2d 203 (2007). Instead, “[t]he
Sixth Amendment question, the Court has
said, is whether the law forbids a judge to
increase a defendant’s sentence unless the
judge finds facts that the jury did not find
(and the offender did not concede).” Id.
Nothing within MCL 769.25 forbids the
judge from imposing a life-without-parole
sentence unless the judge finds facts that
the jury did not find (and the offender did
not concede). In other words, MCL 769.25
does not require the trial court to make

cumstance, a juvenile does not have a “legal
right to a lesser sentence,” i.e., a term of
years rather than life without parole. There-
fore, a judge is not precluded from consider-
ing aggravating circumstances in deciding

any particular factual finding before it can
impose a life-without-parole sentence.

The next question is whether the Eighth
Amendment, under Miller or Montgom-
ery, requires additional fact-finding before
a life-without-parole sentence can be im-
posed. On the one hand, there is language
in both Miller and Montgomery that at
least arguably would suggest that a finding
of irreparable corruption is required be-
fore a life-without-parole sentence can be
imposed. For example, Miller, 567 U.S. at
479-480, 132 S.Ct. 2455, stated:

[Gliven all we have said in Roper, Gra-

ham, and this decision about children’s

diminished culpability and heightened
capacity for change, we think appropri-
ate occasions for sentencing juveniles to
this harshest possible penalty will be
uncommon. That is especially so be-
cause of the great difficulty we noted in
Roper and Graham of distinguishing at
this early age between “the juvenile of-
fender whose crime reflects unfortunate
yet transient immaturity, and the rare
juvenile offender whose crime reflects
irreparable corruption.” Although we do
not foreclose a sentencer’s ability to
make that judgment in homicide cases,
we require it to take into account how
children are different, and how those
differences counsel against irrevocably
sentencing them to a lifetime in prison.
[Citations omitted.]

This language conceivably could be read to
suggest that the sentencer must find that
the juvenile offender’s crime reflects irrep-
arable corruption before a life-without-pa-
role sentence can be imposed.

However, Miller clarified that it was
only holding that “mandatory life-without-

whether to sentence a juvenile to either a
term of years or life without parole because
both of those sentences are within the range
prescribed by Michigan’s statutory scheme.
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parole sentences for juveniles violate the
Eighth Amendment,” id. at 470, 132 S.Ct.
2455 (emphasis added), and that “a sen-
tencer [must] have the ability to consider
the mitigating qualities of youth,” id. at
476, 132 S.Ct. 2455 (quotation marks and
citation omitted). The Court expressly
stated that Miller “does not categorically
bar a penalty for a class of offenders or
type of crime....” Id. at 483, 132 S.Ct.
2455. “Instead, it mandates only that a
sentencer follow a certain process—consid-
ering an offender’s youth and attendant
characteristics—before imposing a partic-
ular penalty.” Id. (emphasis added). In
other words, Miller simply held that man-
datory life-without-parole sentences for ju-
veniles violate the KEighth Amendment and
that before such a sentence can be im-
posed on a juvenile, the sentencer must
consider the mitigating qualities of youth.
Miller thus did not hold that a finding of
“Irreparable corruption” must be made be-
fore a life-without-parole sentence can be
imposed on a juvenile.

As noted earlier, there is also language
in Montgomery that arguably would seem
to suggest that a finding of irreparable
corruption is required before a life-with-
out-parole sentence can be imposed. For
example, Montgomery, 577 U.S. at —,
136 S.Ct. at 732, 734, held that “Miller
announced a substantive rule,” rather than
a procedural rule, because Miller “did
more than require a sentencer to consider
a juvenile offender’s youth before imposing
life without parole; it established that the
penological justifications for life without
parole collapse in light of ‘the distinctive
attributes of youth.”” (Citation omitted.)
Therefore, “[elven if a court considers a
child’s age before sentencing him or her to
a lifetime in prison, that sentence still vio-
lates the Eighth Amendment for a child
whose crime reflects unfortunate yet tran-
sient immaturity.” Id. at ——, 136 S.Ct. at
734 (quotation marks and citations omit-
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ted). In other words, “[blecause Miller
determined that sentencing a child to life
without parole is excessive for all but the
rare juvenile offender whose crime reflects
irreparable corruption, it rendered life
without parole an unconstitutional penalty
for a class of defendants because of their
status—that is, juvenile offenders whose
crimes reflect transient immaturity of

youth.” Id. at ——, 136 S.Ct. at 734 (quo-
tation marks and citations omitted). See
also id. at ——, 136 S.Ct. at 734 (“Miller

did bar life without parole, however, for all
but the rarest of juvenile offenders, those
whose crimes reflect permanent incorrigi-
bility.”). This language could also be read
as suggesting that a finding of irreparable
corruption or permanent incorrigibility
must be made before a life-without-parole
sentence can be imposed on a juvenile.

However, Montgomery itself expressly
stated that this is not the case: “Miller did
not require trial courts to make a finding
of fact regarding a child’s incorrigibility.”
Id. at ——, 136 S.Ct. at 735. Montgomery
further explained:

That this finding is not required, how-
ever, speaks only to the degree of pro-
cedure Miller mandated in order to im-
plement its substantive guarantee.
When a new substantive rule of consti-
tutional law is established, this Court is
careful to limit the scope of any attend-
ant procedural requirement to avoid in-
truding more than necessary upon the
States’ sovereign administration of their
criminal justice systems. See Ford [v.
Wainwright, 477 U.S. 399, 416-417, 106
S.Ct. 2595, 91 L.Ed.2d 335] (1986)
(“[W]e leave to the State[s] the task of
developing appropriate ways to enforce
the constitutional restriction upon
[their] execution of sentences.”). Fidelity
to this important principle of federalism,
however, should not be construed to de-
mean the substantive character of the
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federal right at issue. That Miller did
not impose a formal factfinding require-
ment does not leave States free to sen-
tence a child whose crime reflects tran-
sient immaturity to life without parole.
To the contrary, Miller established that
this punishment is disproportionate un-
der the KEighth Amendment. [Id. at
——, 136 S.Ct. at 735 (alterations in
original).]

Given that Montgomery expressly held
that “Muller did not require trial courts to

15. Montgomery, 577 U.S. at ——, 136 S.Ct. at
726, noted that “Miller required that sentenc-
ing courts consider a child’s diminished cul-
pability and heightened capacity for change
before condemning him or her to die in pris-
on.” (Emphasis added; quotation marks and
citation omitted.) See also id. at ——, 136
S.Ct. at 733 (“‘Miller requires that before sen-
tencing a juvenile to life without parole, the
sentencing judge take into account how chil-
dren are different, and how those differences
counsel against irrevocably sentencing them
to lifetime in prison.”’) (emphasis added; quo-
tation marks and citation omitted). Just as
with the similar language in Miller, we do not
place too much weight on this language given
that Montgomery, as with Miller, was not ad-
dressing the Sixth Amendment issue. See note
3 of this opinion.

16. While the dissent agrees with us that ‘“‘nei-
ther Miller nor Montgomery requires a trial
court to make a specific factual finding that
the juvenile is ‘irreparably corrupt,”” it con-
cludes that those cases require “‘some addi-
tional finding(s),” yet it does not identify what
specifically that additional finding is other
than that the juvenile’s offense must be “un-
usual enough to warrant [a life-without-pa-
role] sentence....”

17. Similarly, in Atkins v. Virginia, 536 U.S.
304, 317, 122 S.Ct. 2242, 153 L.Ed.2d 335
(2002), the Court held that the Eighth Amend-
ment bars the imposition of the death penalty
on defendants who are intellectually disabled,
but it left “to the State[s] the task of develop-
ing appropriate ways to enforce the constitu-
tional restriction upon [their] execution of
sentences.” (Quotation marks and citation
omitted; alterations in original.) Subsequent-
ly, in Schriro v. Smith, 546 U.S. 6, 7, 126
S.Ct. 7, 163 L.Ed.2d 6 (2005), the Court held

make a finding of fact regarding a child’s
incorrigibility,” id. at ——, 136 S.Ct. at
735,15 we likewise hold that Miller does not
require trial courts to make a finding of
fact regarding a child’s incorrigibility.

[10-13]1 Montgomery held that while
the substantive rule is that juveniles who
are not “irreparably corrupt” cannot be
sentenced to life without parole, the states
are free to develop their own procedures
to enforce this new substantive rule.'” In

that “[t]he Ninth Circuit erred in command-
ing the Arizona courts to conduct a jury trial
to resolve Smith’s mental retardation claim.”
Although the Court did not expressly hold that
a jury trial is not required, it noted that “Ari-
zona had not even had a chance to apply its
chosen procedures when the Ninth Circuit
pre-emptively imposed its jury trial condi-
tion.” Id. at 7-8. State and lower federal
courts have held that a jury need not decide
whether a defendant is intellectually disabled.
See, for example, State v. Agee, 358 Or. 325,
364, 364 P.3d 971 (2015), amended 358 Or
749, 370 P.3d 476 (2016) (“[Blecause intellec-
tual disability is a fact that operates to reduce
rather than to increase the maximum punish-
ment permitted by a verdict of guilt, the Sixth
Amendment does not require the fact of intel-
lectual disability to be decided by a jury be-
yond a reasonable doubt.”’); Commonwealth v.
Bracey, 604 Pa. 459, 474, 986 A.2d 128 (2009)
(“[Tlhere is no Sixth Amendment right to a
jury on the question of mental retardation.”);
State v. Hill, 177 Ohio App. 3d 171, 187,
2008-Ohio-3509, 894 N.E.2d 108 (2008)
(“[W]e reject the argument that the Appren-
di/Ring line of cases requires the issue of an
offender’s mental retardation to be decided by
a jury under a reasonable-doubt standard.”);
State v. Johnson, 244 S.W.3d 144, 151 (Mo,
2008) (‘““The Supreme Court’s holding in Ring
requiring a jury to find statutory aggravating
circumstances beyond a reasonable doubt
does not apply to the issue of mental retarda-
tion” because “[d]etermining a defendant is
mentally retarded is not a finding of fact that
increases the potential range of punishment;
it is a finding that removes the defendant
from consideration of the death penalty.”);
State v. Grell, 212 Ariz. 516, 526, 135 P.3d
696 (2006) (‘“‘Ring does not require that a jury
find the absence of mental retardation.”);
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this sense, the “irreparable corruption”
standard is analogous to the proportionali-
ty standard that applies to all criminal
sentences. See Montgomery, 577 U.S. at
——, 136 S.Ct. at 726 (“[A] lifetime in
prison is a disproportionate sentence for
all but the rarest of children, those whose
crimes reflect ‘irreparable corruption.’”)
(quotation marks and citations omitted).
Just as courts are not allowed to impose

Walker v. True, 399 F.3d 315, 326 (C.A. 4,
2005) (A jury does not have to determine
whether a defendant is mentally retarded be-
cause “‘an increase in a defendant’s sentence
is not predicated on the outcome of the men-
tal retardation determination; only a de-
crease.”’) (quotation marks omitted); Head v.
Hill, 277 Ga. 255, 258, 587 S.E.2d 613 (2003)
(“[Tlhe absence of mental retardation is not
the functional equivalent of an element of an
offense such that determining its absence or
presence requires a jury trial under Ring.”);
In re Johnson, 334 F.3d 403, 405 (C.A. 5,
2003) (“[N]either Ring and Apprendi nor At-
kins render the absence of mental retardation
the functional equivalent of an element of
capital murder which the state must prove
beyond a reasonable doubt.”).

Also somewhat similarly, in Tison v. Ari-
zona, 481 U.S. 137, 158, 107 S.Ct. 1676, 95
L.Ed.2d 127 (1987), the Court held that the
Eighth Amendment bars the imposition of the
death penalty in felony-murder cases unless
the defendant himself killed, intended to kill,
attempted to kill, or was a major participant
in the offense and acted with at least a reck-
less indifference to human life. In Cabana v.
Bullock, 474 U.S. 376, 106 S.Ct. 689, 88
L.Ed.2d 704 (1986), the Court discussed a
case that served as a precursor to Tison, En-
mund v. Florida, 458 U.S. 782, 102 S.Ct.
3368, 73 L.Ed.2d 1140 (1982), and held that
the offender’s role in the offense did not con-
cern guilt or innocence and did not establish
an element of capital murder that had to be
found by a jury. While Cabana was decided
before Apprendi, state and lower federal
courts since Apprendi have held that the Sixth
Amendment does not require that a jury make
the Enmund/Tison findings. See, for example,
State v. Galindo, 278 Neb 599, 656, 774
N.W.2d 190 (2009) (“Ring [does] not require
a jury determination of Ewnmund-Tison find-
ings” because “the Enmund/Tison determina-
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disproportionate sentences, courts are not
allowed to sentence juveniles who are not
irreparably corrupt to life without parole.
And just as whether a sentence is propor-
tionate is not a factual finding, whether a
juvenile is “irreparably corrupt” is not a
factual finding.® In other words, the
Eighth Amendment does not require the
finding of any particular fact before impos-
ing a life-without-parole sentence, and

tion is a limiting factor, not an enhancing
factor.”) (quotation marks and citations omit-
ted); State v. Nichols, 219 Ariz. 170, 172, 195
P.3d 207 (2008) (“[Tlhe Sixth Amendment
does not require that a jury, rather than a
judge, make Enmund-Tison findings.”) (quo-
tation marks and citation omitted). See also 6
LaFave et al.,, Criminal Procedure (4th ed.),
§ 26.4(i), pp. 1018-1019 (“So far, lower
courts have rejected arguments to equate the
factors which as a matter of Eighth Amend-
ment law are required for death eligibility
with elements. The rules in Tison and Atkins
have instead been treated as defenses to, not
elements of, capital murder.”).

Finally, as the Court of Appeals explained

in Hyatt, 316 Mich. App. at 411-412, 891

N.W.2d 549:

The consensus in these cases is that when
the Eighth Amendment’s proportionality re-
quirement has barred imposition of the
death penalty because of a certain factor or
factors that suggested diminished culpabili-
ty, the determination of whether those cer-
tain factors exist is not one that is subject to
a jury determination. Stated differently, the
Eighth Amendment prohibitions are consid-
ered to be mitigating factors that act as a
bar against imposing the statutory maxi-
mum penalty, rather than as elements that
enhance the maximum possible penalty,
and the determination of whether those
mitigating factors exist need not, under Ap-
prendi and its progeny, be made by a jury.

18. MCL 769.25 requires trial courts to consid-
er the Miller factors before imposing life with-
out parole in order to ensure that only those
juveniles who are irreparably corrupt are sen-
tenced to life without parole. Whether a juve-
nile is irreparably corrupt is not a factual
finding; instead, it is a moral judgment that is
made after considering and weighing the Mil-
ler factors. See note 11 of this opinion.
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therefore the Sixth Amendment is not vio-
lated by allowing the trial court to decide
whether to impose life without parole.!?

This conclusion is further supported by
the fact that all the courts that have con-
sidered this issue have likewise concluded
that the Sixth Amendment is not violated
by allowing the trial court to decide wheth-
er to impose life without parole. See, for
example, State v. Lovette, 233 N.C. App.
706, 719, 758 S.E.2d 399 (2014) (“[A] find-
ing of irreparable corruption is not re-
quired. . ..”); State v. Fletcher, 149 So0.3d
934, 943 (La App., 2014) (“Miller does not
require proof of an additional element of
‘irretrievable depravity’ or ‘irrevocable cor-
ruption’ ”); Commonwealth v. Batts, 640
Pa. 401, 478, 163 A.3d 410, 456 (2017) (“We
further disagree with [the defendant] that
a jury must make the finding regarding a
juvenile’s eligibility to be sentenced to life
without parole.”); ® People v. Blackwell, 3
Cal. App. 5th 166, 194, 207 Cal.Rptr.3d 444
(2016) (“Miller does not require irrepara-
ble corruption be proved to a jury beyond

19. The Court of Appeals in Skinner, 312 Mich.
App. at 49, 877 N.W.2d 482, stated:

[1]f, as the prosecution and the Attorney
General contend, the “maximum allowable
punishment” at the point of defendant’s
conviction is life without parole, then that
sentence would offend the Constitution. Un-
der Miller, a mandatory default sentence
for juveniles cannot be life imprisonment
without the possibility of parole. Such a
sentence would not be an individualized
sentence taking into account the factors
enumerated in Miller.

Similarly, the dissent contends that “[r]eading
the statute as [we do] renders meaningless the
individualized sentencing required by Miller
by allowing [life without parole] effectively to
serve as the default sentence as long as the
prosecutor files the motion required under
MCL 769.25(2).” However, what the Court of
Appeals and the dissent fail to recognize is
that Michigan’s statutory scheme does not
create a mandatory default sentence of life
without parole for juveniles. Rather, it author-
izes the trial court to sentence a juvenile to
life without parole as long as the trial court

a reasonable doubt in order to ‘aggravate’
or ‘enhance’ the sentence for [a] juvenile
offender convicted of homicide.”); 2! State
v. Ramos, 187 Wash. 2d 420, 436-437, 387
P.3d 650 (2017) (“Miller ... does not re-
quire the sentencing court ... to make an
explicit finding that the offense reflects
irreparable corruption on the part of the
juvenile.”).

B. IMPOSITION OF LIFE
WITHOUT PAROLE

Hyatt, 316 Mich. App. at 421, 891
N.W.2d 549, held that “the sentencing
court must operate under the notion that
more likely than not, life without parole is
not proportionate.” Hyatt also held that
“the trial court committed an error of law
by failing to adhere to Miller’s and Mont-
gomery’s directives about the rarity with
which a life-without-parole sentence should
be imposed.” Id. at 428, 891 N.W.2d 549.
That is, “[wlhen deciding to sentence de-
fendant Hyatt to life without parole, the

takes into account the Miller factors. In other
words, Michigan’s statutory scheme is abso-
lutely consistent with Miller because instead
of imposing a mandatory sentence of life
without parole, it requires the trial court to
impose an individualized sentence by requir-
ing the trial court to consider the factors
enumerated in Miller. Therefore, contrary to
the dissent’s suggestion, our interpretation of
MCL 769.25 most certainly does not “flout[ ]
the individualized sentencing require-
ment[ ] of Miller....”

20. The Supreme Court of Pennsylvania held
that although a finding of “permanent incor-
rigibility”” is required, this finding can be
made by the trial court because “[a] finding of
‘permanent incorrigibility’ cannot be said to
be an element of the crime committed; it is
instead an immutable characteristic of the
juvenile offender.” Id. at 456.

21. As Blackwell put it, “ ‘[IJrreparable corrup-
tion” is not a factual finding, but merely ‘en-
capsulates the [absence] of youth-based miti-
gation.”” Id. at 192 (alteration in original).
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trial court focused on the Miller factors[;]
[h]owever, the court gave no credence to
Miller’s repeated warnings that a life-
without-parole sentence should only be im-
posed on the rare or uncommon juvenile
offender.” Id. Therefore, the Court of Ap-
peals “reverse[d] defendant Hyatt’s sen-
tence and remand[ed] to the trial court for
resentencing” and directed the trial court
to “not only consider the Miller factors,
but decide whether defendant Hyatt is the
truly rare juvenile mentioned in Miller
who is incorrigible and incapable of re-
form.” Id. at 429, 891 N.W.2d 549.%

In addition, while Hyatt initially held
that “appellate review of the sentence im-
posed is for abuse of discretion,” id. at 423,
891 N.W.2d 549, it subsequently held that
“the imposition of a life-without-parole
sentence on a juvenile requires a height-
ened degree of scrutiny regarding whether
a life-without-parole sentence is propor-
tionate to a particular juvenile offender,
and even under this deferential standard,
an appellate court should view such a sen-
tence as inherently suspect,” id. at 424,
891 N.W.2d 549. The Court of Appeals
stated, “While we do not suggest a pre-
sumption against the constitutionality of
that sentence, we would be remiss not to
note that review of that sentence requires
a searching inquiry into the record with
the understanding that, more likely than
not, a life-without-parole sentence imposed
on a juvenile is disproportionate.” Id. at
425-426, 891 N.W.2d 549. Contrary to the
Court of Appeals’ own contention, this
sounds tantamount to a presumption
against life-without-parole sentences.

The Court of Appeals’ opinion in Hyatt
is internally inconsistent. On the one hand,
it held that no factual finding of irrepara-
ble corruption must be made and thus that

22. Judge METER, joined by Judges M. J. KeLLy
and RiorpaN, would not have reversed defen-
dant’s sentence and remanded to the trial
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no jury is required. On the other hand, it
held that the trial court erred by not ex-
plicitly deciding whether defendant is the
truly rare juvenile who is irreparably cor-
rupt. We hold that the latter conclusion is
erroneous. For the reasons discussed earli-
er, the trial court is not obligated to explic-
itly find that defendant is irreparably cor-
rupt. See Montgomery, 577 U.S. at —,
136 S.Ct. at 735 (“Miller did not require
trial courts to make a finding regarding a
child’s incorrigibility.”). The trial court also
does not have to explicitly find that defen-
dant is “rare.” Indeed, we cannot even
imagine how a trial court would go about
determining whether a particular defen-
dant is “rare” or not.

Miller used the word “uncommon” only
once and the word “rare” only once, and
when those words are read in context it is
clear that the Court did not hold that a
trial court must explicitly find that a de-
fendant is “rare” or “uncommon” before it
can impose life without parole. Muiller, 567
U.S. at 479-480, 132 S.Ct. 2455, stated:

[Gliven all we have said ... about
children’s diminished culpability and
heightened capacity for change, we think
appropriate occasions for sentencing ju-
veniles to this harshest possible penalty
will be uncommon. That is especially so
because of the great difficulty we noted
in Roper and Graham of distinguishing
at this early age between “the juvenile
offender whose crime reflects unfortu-
nate yet transient immaturity, and the
rare juvenile offender whose crime re-
flects irreparable corruption.” Although
we do not foreclose a sentencer’s ability
to make that judgment in homicide
cases, we require it to take into account
how children are different, and how
those differences counsel against irrevo-

court for further consideration. Instead, they
would have affirmed defendant’s sentence of
life without parole.
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cably sentencing them to a lifetime in
prison. [Emphasis added; citations omit-
ted.]

The first sentence of this paragraph was
simply the Court’s prediction that the im-
position of life without parole on juveniles
will be “uncommon.” ?* This is demonstrat-
ed by the use of the word “think” rather
than “hold.” The second sentence simply
makes the point that juveniles who are
irreparably corrupt are assertedly “rare.”
And the third sentence makes it clear that
all Miller requires sentencing courts to do
is to consider how children are different
before imposing life without parole on a
juvenile.

Montgomery quoted Miller’s references
to “uncommon” and “rare.” In addition, it
stated: (1) “Although Miller did not fore-
close a sentencer’s ability to impose life
without parole on a juvenile, the Court
explained that a lifetime in prison is a
disproportionate sentence for all but the
rarest of children, those whose crimes re-
flect ‘irreparable corruption’”; (2) Miller
“recognized that a sentencer might en-
counter the rare juvenile offender who ex-
hibits such irretrievable depravity that re-
habilitation is impossible and life without
parole is justified”; (3) “Miller did bar life
without parole, however, for all but the

23. Justice Roberts, joined by Justices Scalia,
Thomas, and Alito, referred to this as ‘“‘the
Court’s gratuitous prediction.” Miller, 567
U.S. at 501, 132 S.Ct. 2455 (Roberts, C.J.,
dissenting). See also State v. Valencia, 241
Ariz. 206, 212, 386 P.3d 392 (2016) (Bolick,
J., concurring) (““We should treat the Court’s
forecast that irreparable corruption will not
be found in the ‘vast majority’ of cases as
speculative and dictum.... Our system’s in-
tegrity and constitutionality depend not on
whether the overall number of sentences of
life without parole meted out to youthful mur-
derers are many or few. They depend primari-
ly on whether justice is rendered in individual
cases.”’). Furthermore, it is difficult to under-
stand what particular insights or data the
United States Supreme Court, or any other

rarest of juvenile offenders, those whose
crimes reflect permanent incorrigibility”;
(4) “After Miller, it will be the rare juve-
nile offender who can receive that same
sentence”; and (5) “Miller drew a line be-
tween children whose crimes reflect tran-
sient immaturity and those rare children
whose crimes reflect irreparable corrup-
tion.” Montgomery, 577 U.S. at ——, 136
S.Ct. at 733-734 (quotation marks and cita-
tions omitted; emphasis added). Again,
these statements simply make the point
that juvenile offenders who are deserving
of life without parole are rare. To begin
with, only those juvenile offenders who
have been convicted of first-degree murder
can be subject to life without parole, which
is a small percentage of juvenile offenders.
In addition, since Miller, the only juvenile
offenders who can be sentenced to life
without parole are those who have been
convicted of first-degree murder and
whose mitigating circumstances do not re-
quire a lesser sentence. In other words,
Miller and Montgomery simply noted that
those juvenile offenders who are deserving
of life-without-parole sentences are rare;
they did not impose any requirement on
sentencing courts to explicitly find that a
juvenile offender is or is not “rare” before
imposing life without parole.?

court, would possess concerning the Mil-
ler/Montgomery juvenile populations of this
state, much less those of all fifty states, that
would sustain such a prediction.

24. Miller’s and Montgomery’s references to
“rare’” are somewhat analogous to this
Court’s reference to “exceptional’” in People v.
Babcock, 469 Mich. 247, 257, 666 N.W.2d 231
(2003). In Babcock, we stated, “ ‘the Legisla-
ture intended ‘‘substantial and compelling
reasons’’ to exist only in exceptional cases.””
Id., quoting People v. Fields, 448 Mich. 58, 68,
528 N.W.2d 176 (1995). Post-Babcock, we cer-
tainly did not require trial courts to explicitly
find that a defendant’s case was ‘“‘exception-
al” before imposing a sentence outside the
statutory sentencing guidelines.
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Similarly, neither Miller nor Montgom-
ery imposes a presumption against life
without parole for those juveniles who
have been convicted of first-degree murder
on either the trial court or the appellate
court. Miller and Montgomery simply re-
quire that the trial court consider “an of-
fender’s youth and attendant characteris-
tics” before imposing life without parole.
Miller, 567 U.S. at 483, 132 S.Ct. 2455.
Indeed, there is language in Montgomery
that suggests that the juvenile offender
bears the burden of showing that life with-
out parole is not the appropriate sentence
by introducing mitigating evidence. Mont-
gomery, 577 U.S. at ——, 136 S.Ct. at 736
(“[Plrisoners ... must be given the oppor-
tunity to show their crime did not reflect
irreparable corruption. ...”).

[14,15] Finally, neither Mziller nor
Montgomery requires this Court to deviate
from its traditional abuse-of-discretion
standard in reviewing a trial court’s deci-
sion to impose life without parole. This
Court reviews sentencing decisions for an
abuse of discretion. See People v. Milb-
ourn, 435 Mich. 630, 636, 461 N.W.2d 1
(1990) (“[A] given sentence can be said to
constitute an abuse of discretion if that
sentence violates the principle of propor-
tionality, which requires sentences im-
posed by the trial court to be proportion-
ate to the seriousness of the circumstances
surrounding the offense and the offend-
er.”); People v. Steanhouse, 500 Mich. 453,
471, 902 N.W.2d 327 (2017) (“[T]he stan-
dard of review to be applied by appellate
courts reviewing a sentence for reason-
ableness on appeal is abuse of discretion.”).
This Court has refused to review sentenc-
ing decisions de novo.

We do not suggest that in the day-in-
day-out review of sentencing issues ap-
pellate courts should simply substitute
their judgment for that of the trial
court. Indeed, such de novo review of
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sentences would be unprecedented in
the realm of criminal appeals and at
odds with any reasonable construction of
the term “abuse of discretion.” [Milb-
ourn, 435 Mich. at 666, 461 N.W.2d 1.]

In People v. Babcock, 469 Mich. 247, 265,
666 N.W.2d 231 (2003), this Court held
that a trial court’s decision to depart from
the guidelines will be reviewed for an
abuse of discretion. As this Court ex-
plained:
[T]he trial court is optimally situated to
understand a criminal case and to craft
an appropriate sentence for one convict-
ed in such a case. . . .

It is clear that the Legislature has
imposed on the trial court the responsi-
bility of making difficult decisions con-
cerning criminal sentencing, largely on
the basis of what has taken place in its
direct observation. Review de novo is a
form of review primarily reserved for
questions of law, the determination of
which is not hindered by the appellate
court’s distance and separation from the
testimony and evidence produced at tri-
al. The application of the statutory sen-
tencing guidelines to the facts is

not a generally recurring, purely legal

matter, such as interpreting a set of

legal words, say, those of an individual
guideline, in order to determine their
basic intent. Nor is that question
readily resolved by reference to gen-
eral legal principles and standards
alone. Rather, the question at issue
grows out of, and is bounded by, case-
specific detailed factual circumstances.

[Buford v. United States, 532 U.S. 59,

65, 121 S.Ct. 1276, 149 L.Ed.2d 197

(2001).]

Because of the trial court’s familiarity
with the facts and its experience in sen-
tencing, the trial court is better situated
than the appellate court to determine
whether a departure is warranted in a
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particular case. Accordingly, review de
novo, in which a panel of appellate
judges could substitute its own judg-
ment for that of the trial court, is surely
not the appropriate standard by which
to review the determination that a sub-
stantial and compelling reason exists to
justify a departure from the guidelines
range. Instead, the appellate court must
accord this determination some degree
of deference.

.... At its core, an abuse of discre-
tion standard acknowledges that there
will be circumstances in which there will
be no single correct outcome; rather,
there will be more than one reasonable
and principled outcome. When the trial
court selects one of these principled out-
comes, the trial court has not abused its
discretion and, thus, it is proper for the
reviewing court to defer to the trial
court’s judgment. An abuse of discretion
occurs, however, when the trial court
chooses an outcome falling outside this
principled range of outcomes. . . .

Accordingly, the Court of Appeals
must determine, upon a review of the
record, whether the trial court had a
substantial and compelling reason to de-
part from the guidelines, recognizing
that the trial court was in the better
position to make such a determination
and giving this determination appropri-
ate deference. The deference that is due
is an acknowledgment of the trial court’s
extensive knowledge of the facts and
that court’s direct familiarity with the
circumstances of the offender. The
Court of Appeals is to conduct the thor-
ough review required by MCL
769.34(11), honoring the prohibition
against departures not grounded in a

25. Although trial courts are no longer re-
quired to articulate substantial and compel-
ling reasons to justify departures, they are still
required to articulate “‘adequate reasons’ to

substantial and compelling reason. MCL
769.34(3). In doing so, however, the
Court must proceed with a caution
grounded in the inherent limitations of
the appellate perspective. [Id. at 267-
270, 666 N.W.2d 231 (citations omit-
ted).] [25]

[16] The same is true here. The Legis-
lature has imposed on the trial court the
responsibility of making the difficult deci-
sion regarding whether to impose a sen-
tence of life without parole or a term of
years. This decision should be based on the
“‘case-specific detailed factual circum-
stances.”” Id. at 268, 666 N.W.2d 231,
quoting Buford, 532 U.S. at 65, 121 S.Ct.
1276. “Because of the trial court’s familiar-
ity with the facts and its experience in
sentencing, the trial court is better situat-
ed than the appellate court to determine”
whether a life-without-parole sentence is
warranted in a particular case. Babcock,
469 Mich. at 268, 666 N.W.2d 231. “Accord-
ingly, review de novo, in which a panel of
appellate judges could substitute its own
judgment for that of the trial court, is
surely not the appropriate standard by
which to review the determination” that a
life-without-parole sentence is warranted.
Id. “Instead, the appellate court must ac-
cord this determination some degree of
deference.” Id. at 269, 666 N.W.2d 231.
“The deference that is due is an acknowl-
edgment of the trial court’s extensive
knowledge of the facts and that court’s
direct familiarity with the circumstances of
the offender.” Id. at 270, 666 N.W.2d 231.

The United States Supreme Court has
also adopted an abuse-of-discretion stan-
dard for reviewing a trial court’s sentenc-
ing decisions. See Koon v. United States,
518 U.S. 81, 97, 116 S.Ct. 2035, 135

justify departures, and such departures are
still reviewed for an abuse of discretion. Ste-
anhouse, 500 Mich. at 476, 902 N.W.2d 327.
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L.Ed.2d 392 (1996) (“[I]t is not the role of
an appellate court to substitute its judg-
ment for that of the sentencing court as to
the appropriateness of a particular sen-
tence.”) (quotation marks and citations
omitted); Gall v. United States, 552 U.S.
38, 41, 128 S.Ct. 586, 169 L.Ed.2d 445
(2007) (“[Clourts of appeals must review
all sentences under a deferential
abuse-of-discretion standard.”). In Gall,
552 U.S. at 49, 128 S.Ct. 586, the Court
expressly rejected the practice of “apply-
ing a heightened standard of review to
sentences outside the Guidelines range,”
explaining that this is “inconsistent with
the rule that the abuse-of-discretion stan-
dard of review applies to appellate review
of all sentencing decisions—whether inside
or outside the Guidelines range.” As Gall
explained:

The sentencing judge is in a superior
position to find facts and judge their
import ... in the individual case. The
judge sees and hears the evidence,
makes credibility determinations, has
full knowledge of the facts and gains
insights not conveyed by the record. The
sentencing judge has access to, and
greater familiarity with, the individual
case and the individual defendant before
him than the Commission or the appeals
court. Moreover, [dlistrict courts have
an institutional advantage over appellate
courts in making these sorts of determi-
nations, especially as they see so many
more Guidelines cases than appellate
courts do. [Id. at 51-52, 128 S.Ct. 586
(quotation marks and citations omitted).]

26. As discussed earlier and as also recognized
by the dissent, the United States Supreme
Court expressly left it to the states to adopt
procedures to satisfy the requirements of the
Eighth Amendment. Where the issue is
whether those procedures sufficiently satisfy
the requirements of the Eighth Amendment,
the de novo standard of review is applicable
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Particularly relevant to the instant case,
Gall held that, since Koon, the Court had
been “satisfied that a more deferential
abuse-of-discretion standard could success-
fully balance the need to ‘reduce unjusti-
fied disparities’ across the Nation and
‘consider every convicted person as an in-
dividual.’” Id. at 53 n. 8, 128 S.Ct. 586,
quoting Koon, 518 U.S. at 113, 116 S.Ct.
2035. The whole point of Miller is that
mandatory life-without-parole sentences
with regard to juveniles are unconstitu-
tional and that such mandatory sentencing
schemes must be replaced with individual-
ized sentencing schemes. See Miller, 567
U.S. at 465, 132 S.Ct. 2455 (“Such a
scheme prevents those meting out punish-
ment from considering a juvenile’s ‘less-
ened culpability’ and greater ‘capacity for
change, and runs afoul of our cases’ re-
quirement of individualized sentencing for
defendants facing the most serious penal-
ties.”) (citation omitted). And the Court
has already held that a deferential abuse-
of-discretion standard is compatible with a
sentencing scheme that considers every
convicted person as an individual. See
Gall, 552 U.S. at 49, 128 S.Ct. 586; see also
United States v. Jefferson, 816 F.3d 1016,
1019 (C.A. 8, 2016) (applying Miller to a
600-month sentence and holding that “[w]e
review the substantive reasonableness of a
sentence under a deferential abuse-of-dis-
cretion standard”). Miller called for indi-
vidualized sentences, and the trial court is
in a better position than an appellate court
to carry this task out because the trial
court will almost always be more familiar
with each individual defendant than is an
appellate court.?

because that is a question of law. However,
contrary to the dissent’s position, where the
issue pertains to the trial court’s ultimate
decision between a life-without-parole sen-
tence and a term-of-years sentence, the tradi-
tional abuse-of-discretion standard of review
is applicable. We are not aware of any other
situation in this state in which a trial court’s



PEOPLE v. SKINNER

Mich. 317

Cite as 917 N.W.2d 292 (Mich. 2018)

Miller’s and Montgomery’s emphasis
on the rarity of juveniles deserving of life-
without-parole sentences does not counsel
against applying an abuse-of-discretion
standard. The trial court remains in the
best position to determine whether each
particular defendant is deserving of life
without parole. All crimes have a maxi-
mum possible penalty, and when trial
judges have discretion to impose a sen-
tence, the imposition of the maximum pos-
sible penalty for any crime is presumably
“uncommon” or “rare.” Yet this Court has
never imposed a heightened standard of
appellate review, and it should not do so in
this instance.?”

V. CONCLUSION

[17] For these reasons, we hold that
the decision to sentence a juvenile to life
without parole is to be made by a judge
and that this decision is to be reviewed
under the traditional abuse-of-discretion
standard. Therefore, we reverse the judg-
ment of the Court of Appeals in Skinner
and affirm that part of Hyatt that held
that “[a] judge, not a jury, must determine
whether to impose a life-without-parole
sentence or a term-of-years sentence un-

sentencing decision is reviewed de novo, and
we see no reason why it should be in this
particular situation. As discussed earlier, Mil-
ler requires individualized sentences and the
trial court is in a better position than an
appellate court to carry out this task. And
Miller requires the trial court to consider
such factors as the defendant’s maturity, im-
petuosity, ability to appreciate risks and con-
sequences, ability to deal with police officers
or prosecutors, capacity to assist his own at-
torneys, and possibility of rehabilitation. The
trial court is obviously in a far better position
than the appellate court to assess such fac-
tors, and thus the latter must review the trial
court’s consideration of these factors and its
ultimate decision whether to impose a life-
without-parole or a term-of-years sentence
under a deferential abuse-of-discretion stan-
dard of review.

der MCL 769.25.” Hyatt, 316 Mich. App. at
415, 891 N.W.2d 549. However, we reverse
the part of Hyatt that adopted a height-
ened standard of review for life-without-
parole sentences imposed under MCL
769.25 and that remanded that case to the
trial court for it to “decide whether defen-
dant Hyatt is the truly rare juvenile men-
tioned in Miller who is incorrigible and
incapable of reform.” Id. at 429, 891
N.W.2d 549. No such explicit finding is
required. Finally, we remand both of these
cases to the Court of Appeals for it to
review defendants’ sentences under the
traditional abuse-of-discretion standard.?

McCormack, J. (dissenting ).

There is much in the majority opinion
with which I agree. For example, I agree
that if MCL 769.25 can reasonably be con-
strued in a constitutional manner, we
should so construe it. And I generally
agree with the majority’s discussion of the
applicable legal principles. But I respect-
fully dissent from the majority’s conclusion
that there are two reasonable ways of
interpreting MCL 769.25, one of which is
constitutional. Reading the statute as
“murder-plus”! would violate the Sixth
Amendment under Apprendi v. New Jer-

27. Although the Court of Appeals in Hyatt
erred by adopting a heightened standard of
review with regard to the trial court’s ulti-
mate decision to impose a sentence of life
without parole, it did correctly hold that
“[alny fact-finding by the trial court is to be
reviewed for clear error” and that “any ques-
tions of law are to be reviewed de novo....”
Hyatt, 316 Mich. App. at 423, 891 N.W.2d
549.

28. Defendant Hyatt's application for leave to
appeal is otherwise denied.

1. I use the term “murder-plus” to mean inter-
preting the statute to require the trial court to
find facts beyond those inherent in the jury
verdict before it can impose a sentence of life
without parole on a juvenile.
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sey, 530 U.S. 466, 120 S.Ct. 2348, 147
L.Ed.2d 435 (2000), and its progeny. And I
disagree with the majority that reading
the statute as “murder-minus”? cures all
its constitutional deficiencies. In my view,
reading the statute as murder-minus ren-
ders it unconstitutional under the Eighth
Amendment as interpreted by the United
States Supreme Court in Miller v. Ala-
bama, 567 U.S. 460, 132 S.Ct. 2455, 183
L.Ed.2d 407 (2012), and Montgomery wv.
Lowisiana, 577 U.S. ——, 136 S.Ct. 718,
193 L.Ed.2d 599 (2016). Read either way,
MCL 769.25 suffers from a constitutional
deficiency.

I. MURDER-PLUS VIOLATES THE
SIXTH AMENDMENT

As the majority thoroughly explains,
MCL 769.25 requires a prosecutor and a
trial court to take additional steps after a
jury has reached a guilty verdict in order
for the court to impose a sentence of life
without parole (LWOP) on a juvenile of-
fender. The prosecutor must file a motion
within the applicable time, the court must
conduct a hearing at which it considers the
Miller factors, and the court must “specify
on the record the aggravating and mitigat-
ing circumstances considered by the court
and the court’s reasons supporting the
sentence imposed.” MCL 769.25(7). As the
majority appears to recognize, if that last
step requires a trial court to make a factu-
al finding beyond that inherent in the
jury’s verdict before it can impose an
LWOP sentence on a juvenile, the statute
would violate Apprendi and its progeny.
See Apprend:, 530 U.S. at 490, 120 S.Ct.
2348 (holding that “[o]ther than the fact of
a prior conviction, any fact that increases
the penalty for a crime beyond the pre-
scribed statutory maximum must be sub-

2. I use the term “‘murder-minus”’ to mean
interpreting the statute to allow the trial court
to impose a sentence of life without parole on
a juvenile based solely on the jury’s verdict,
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mitted to a jury, and proved beyond a
reasonable doubt”) (emphasis added).

The majority concludes that reading the
statute as “implicitly” requiring trial
courts to find an aggravating circum-
stance—a fact that increases the sentence
beyond that authorized by the jury ver-
dict—Dbefore it can impose an LWOP sen-
tence on a juvenile is “not unreason-
able....” Ante at 304. I agree; it is not. In
fact it is the more reasonable reading of
MCL 769.25(7). The plain text of that sub-
section requires a trial court to specify the
aggravating and mitigating circumstances
it considered and its reasons supporting
the sentence imposed. Thus, at minimum
when the trial court finds at least one
aggravating circumstance as a basis to im-
pose an LWOP sentence on a juvenile, the
statute violates the Sixth Amendment by
allowing the trial court to increase the
defendant’s sentence on the basis of facts
not found by a jury.

The majority suggests that a trial court
could make no factual findings before im-
posing an LWOP sentence, revealing there
is no Sixth Amendment flaw in the statute.
I disagree. MCL 769.25 mandates that the
court “specify” circumstances considered
and “reasons supporting” its sentencing
decision as part of the hearing mandated
before the court can impose an LWOP
sentence on juvenile. It must follow that a
failure to abide by the statute—imposing
an LWOP sentence on a juvenile without
providing such reasons—would result in an
invalid sentence. I see no way to conclude
that the jury verdict alone authorizes an
LWOP juvenile sentence under the stat-
ute’s plain language.

without finding any additional facts, and to
ratchet downward to impose a term-of-years
sentence.
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The conflict panel in People v. Hyatt,
316 Mich. App. 368, 405, 891 N.W.2d 549
(2016), erroneously focused on the prosecu-
tor’s filing of a motion under MCL
769.25(2) as a significant moment resulting
“in the statutory maximum [becoming] life
without parole, and the trial court [having]
discretion to sentence up to that statutory
maximum.” The flaw in that argument is
that while the filing of that motion opens
the door to a potential LWOP sentence for
a juvenile, it does not alone establish a
sufficient basis for a trial court to impose
such a sentence. MCL 769.25(7) does that
work. Only if a trial court makes the nec-
essary findings under Subsection (7) does
the potential for punishment increase; that
is, the potential for increase depends on
those findings. It is the court’s factual
findings made under that subsection, not
the prosecutor’s filing of a motion under
MCL 769.25(2), that “increases the penalty
for a crime beyond the prescribed statuto-
ry maximum ....” Apprendi, 530 U.S. at
490, 120 S.Ct. 2348. Without those findings
only a term-of-years sentence is permitted.
MCL 769.25(9).

MCL 769.25 is not materially distin-
guishable from the Arizona statute held
unconstitutional in Ring v. Arizona, 536
U.S. 584, 122 S.Ct. 2428, 153 L.Ed.2d 556
(2002). In Ring, as here, the statute re-
quired the trial court to determine the
existence of aggravating or mitigating cir-
cumstances. Indeed, in Ring the statute
provided that first-degree murder “‘is
punishable by death or life imprisonment
as provided by § 13-703.”” Id. at 592, 122
S.Ct. 2428 (citation omitted). The statute in
Ring thus presented the more severe pun-

3. The Hyatt panel’s focus on the motion per-
mitting a prosecutor to seek an LWOP sen-
tence as increasing the maximum is flawed,
Hyatt, 316 Mich. App. at 405, 891 N.W.2d
549, because it is the trial court’s authority to
impose such a sentence that matters. And
even if the prosecutor’s filing of a motion

ishment of death as an equally available
alternative more explicitly than MCL
769.25 does with LWOP. Yet the United
States Supreme Court rejected the state’s
argument that the defendant had been
“sentenced within the range of punishment
authorized by the jury verdict.” Id. at 604,
122 S.Ct. 2428. The statutes at issue both
in Ring and here provided for one punish-
ment based on the jury verdict (in Ring,
LWOP; here, a term of years), with an
enhanced punishment available only after
more proceedings and fact-finding. See
also Hurst v. Florida, 577 U.S. ——, 136
S.Ct. 616, 621-622, 193 L.Ed.2d 504 (2016)
(“The analysis the Ring Court applied to
Arizona’s sentencing scheme applies equal-
ly to Florida’s. Like Arizona at the time of
Ring, Florida does not require the jury to
make the critical findings necessary to im-
pose the death penalty. Rather, Florida
requires a judge to find these facts.”).

The majority believes that Ring is dis-
tinguishable because the statute in that
case expressly required the finding of an
aggravating circumstance before the trial
court could impose the death penalty and
MCL 769.25 does not require such a find-
ing before a trial court can impose LWOP.
This distinction lacks significance; in both
cases the authority to impose the increased
maximum hinges on the trial court’s hold-
ing a hearing and making additional find-
ings beyond those found by a jury. That
MCL 769.25 does not say that a trial court
cannot impose LWOP unless it first finds
an aggravating circumstance makes the
enhanced sentence no less contingent on
the trial court’s making additional findings.
“When a judge’s finding based on a mere

under MCL 769.25(2) were considered, it
would further support the conclusion that the
statute violates the Sixth Amendment. The
jury verdict alone does not authorize a sen-
tence of LWOP. As conceded by the prosecu-
tor, LWOP is only available if the prosecutor
files a motion seeking an enhanced sentence.
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preponderance of the evidence authorizes
an increase in the maximum punishment, it
is appropriately characterized as ‘a tail
which wags the dog of the substantive
offense.”” Apprend:, 530 U.S. at 495, 120
S.Ct. 2348, quoting McMillan v. Pennsyl-
vania, 477 U.S. 79, 88, 106 S.Ct. 2411, 91
L.Ed.2d 67 (1986).

Nor does the fact that the statute does
not require a particular factual finding
before a trial court may impose LWOP
save it from Sixth Amendment peril.
Hyatt, 316 Mich. App. at 399, 891 N.W.2d
549 (finding no Sixth Amendment flaw in
MCL 769.25 in part because it is not “a
statutory scheme that makes the imposi-
tion of life without parole contingent on
any particular finding”). This feature sim-
ply does not help the statute square with
the applicable Sixth Amendment jurispru-
dence. “Whether the judge’s authority to
impose an enhanced sentence depends on
finding a specified fact (as in Apprendi ),
one of several specified facts (as in Ring ),
or any aggravating fact (as here), it re-
mains the case that the jury’s verdict alone
does not authorize the sentence. The judge
acquires that authority only upon finding
some additional fact.” Blakely v. Washing-
ton, 542 U.S. 296, 305, 124 S.Ct. 2531, 159
L.Ed.2d 403 (2004).

Finally, the Hyatt panel’s attempt to
sidestep the Sixth Amendment flaw in
MCL 769.25 because the Miller factors are
mere “sentencing factors” rather than ele-
ments that a jury must find before the
court may impose an LWOP sentence does
not help. Hyatt, 316 Mich. App. at 403, 891
N.W.2d 549. The United States Supreme
Court has repeatedly rejected this label-
based distinction because the “inquiry is
one not of form, but of effect.” Apprends,
530 U.S. at 494, 120 S.Ct. 2348; Ring, 536
U.S. at 604, 122 S.Ct. 2428 (quoting Ap-
prendi ). “[Tlhe fundamental meaning of
the jury-trial guarantee of the Sixth
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Amendment is that all facts essential to
imposition of the level of punishment that
the defendant receives—whether the stat-
ute calls them elements of the offense,
sentencing factors, or Mary Jane—must
be found by the jury beyond a reasonable
doubt.” Ring, 536 U.S. at 610, 122 S.Ct.
2428 (Scalia, J., concurring).

The factual findings required by MCL
769.25(7) are essentially a prerequisite to a
trial court’s ability to sentence a juvenile
to LWOP; the statute tells us so. See MCL
769.25(3) through (7) (if the prosecutor
moves to have the trial court sentence the
defendant to LWOP, the court shall hold a
hearing and shall make findings; otherwise
the trial court must sentence the defen-
dant to the default term-of-years sentence
provided in MCL 769.25(9) ). The court’s
authority to sentence the defendant to
LWOP is not “derive[d] wholly from the
jury’s verdict.” Blakely, 542 U.S. at 306,
124 S.Ct. 2531. Instead, it arises only after
the court makes additional factual findings
that go beyond the elements of the convict-
ed offense. The effect of those findings is
the authority to impose an LWOP sen-
tence on a juvenile. So the statutory
scheme falls within the Apprend:i rule:
“any fact that increases the penalty for a
crime beyond the prescribed statutory
maximum must be submitted to a jury, and
proved beyond a reasonable doubt.” Ap-
prendi, 530 U.S. at 490, 120 S.Ct. 2348.

In short, MCL 769.25(9) authorizes a
maximum term-of-years sentence for juve-
niles convicted of the enumerated offenses
based solely on the jury’s verdict. The
remainder of the statute requires motion
+ hearing + consideration of the Miller
factors + a statement of aggravated and
mitigating circumstances considered by
the court and reasons supporting its sen-
tence before a trial court can impose
LWOP on a juvenile. For these reasons,
the most reasonable reading of MCL
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769.25, reading it as murder-plus, violates
the Sixth Amendment of the United States
Constitution under Apprendi and its prog-
eny.

II. MURDER-MINUS VIOLATES
THE EIGHTH AMENDMENT

But, the majority concludes, even if
reading the statute as murder-plus would
create a Sixth Amendment obstacle, we
need not be concerned. We just read it as
murder-minus instead. For the majority
this is a reasonable (and constitutional)
alternative reading because “the court
could find that there are no mitigating or
aggravating circumstances and that is why
it is imposing a life-without-parole sen-
tence.” Ante at 306. That interpretation,
however, suffers from its own constitution-
al flaw—it violates the Eighth Amendment
as interpreted in Miller and Montgomery.

In Miller, 567 U.S. at 465, 132 S.Ct.
2455, the United States Supreme Court
held that mandatory LWOP sentences for
juveniles violated the requirement of “indi-
vidualized sentencing for defendants facing
the most serious penalties.” The majority’s
interpretation of MCL 769.25 as murder-
minus, or as allowing a trial court to im-
pose a sentence of LWOP without making
any additional findings, flouts the individu-
alized sentencing and rigorous inquiry re-
quirements of Miller and Montgomery.

4. Given this statement, I find questionable the
majority’s assertion that ‘“‘[w]hether a juvenile
is irreparably corrupt is not a factual find-
ing[.]” Ante at 310 n. 18. But I acknowledge
that other courts have reached the same con-
clusion. See, e.g., People v. Blackwell, 3 Cal.
App. 5th 166, 192, 194, 207 Cal.Rptr.3d 444
(2016) (concluding that “‘irreparable corrup-
tion” is not a factual finding, but a “moral
judgment”’).

5. The United States Supreme Court in Mont-
gomery recognized that there might be more
than one procedural way to satisfy its dictates
and left it to the states to implement. Mont-

The majority disagrees that reading the
statute in this way violates Miller because
neither Miller nor Montgomery requires a
trial court to make a specific factual find-
ing that the juvenile is “irreparably cor-
rupt.” It is right about that. See Montgom-
ery, 577 U.S. at ——, 136 S.Ct. at 735
(stating that “Miller did not require trial
courts to make a finding of fact regarding
a child’s incorrigibility”);* but see, e.g.,
Veal v. State, 298 Ga. 691, 702, 784 S.E.2d
403 (2016) (concluding that Miller and
Montgomery require “a specific determi-
nation that [a defendant] is irreparably
corrupt” before a court may impose an
LWOP sentence on a juvenile). But it does
not follow that the court can find nothing
beyond the jury’s verdict before it can
impose an LWOP sentence. Montgomery
stated that the Miller hearing “gives effect
to Miller’s substantive holding that life
without parole is an excessive sentence for
children whose crimes reflect transient im-
maturity.” Montgomery, 577 U.S. at ——,
136 S.Ct. at 735. So the majority’s observa-
tion that Miller did not impose a specific
formal fact-finding requirement is beside
the point; what matters is that the Eighth
Amendment requires some additional find-
ing(s) supporting the legal conclusion that
a juvenile’s offense is unusual enough to
warrant an LWOP sentence before a court
may impose such a sentence. Montgomery,
577 U.S. at ——, 136 S.Ct. at 734;° see

gomery, 577 U.S. at ——, 136 S.Ct. at 735
(“That this finding [of incorrigibility] is not
required, however, speaks only to the degree
of procedure Miller mandated in order to
implement its substantive guarantee....
[TThis Court is careful to limit the scope of
any attendant procedural requirement to
avoid intruding more than necessary upon the
States’ sovereign administration of their crim-
inal justice systems.”). I read the substantive
rule of Miller and Montgomery as: whatever
label a state puts on the “finding” a court
must make as a procedural matter before it
can constitutionally sentence a juvenile to
LWOP (whether it be ‘“irreparable corrup-
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also Hyatt, 316 Mich. App. at 411, 891
N.W.2d 549 (“Viewing the Miller factors
as a means of mitigation is not to suggest,
however, that life without parole remains
the default sentence for juveniles convicted
of first-degree murder.... Indeed, it is
doubtful whether that result could be
squared with Miller’s conclusions about
the constitutional infirmities inherent in a
mandatory life-without-parole sentencing
scheme for juveniles.”).

For this reason, the split of authority in
state courts post-Miller on whether a
court must make a specific “finding” of
irreparable corruption misses the larger
point. Before a court can sentence a juve-
nile to LWOP, the court must make a
finding that an LWOP sentence complies
with the dictates of Mziller (whatever label
or form that “finding” takes). And, as dis-
cussed later, appellate courts must review
that finding de novo because it is a legal
conclusion about whether the sentence is
constitutional under the Eighth Amend-

tion” or some proxy of that status), the court
must make the finding at least cautiously and
at most rarely. Id. at ——, 136 S.Ct. at 735
(describing “Miller’s substantive holding that
life without parole is an excessive sentence
for children whose crimes reflect transient
immaturity”’); id. at —, 136 S.Ct. at 734
(“Miller drew a line between children whose
crimes reflect transient immaturity and those
rare children whose crimes reflect irreparable
corruption.”). And of course, states can avoid
concerns about what procedural protections
are enough to satisfy Miller “‘by permitting
juvenile homicide offenders to be considered
for parole.” Id. at ——, 136 S.Ct. at 736.

6. Thus, I cannot accept the majority’s and the
Hyatt panel’s conclusion that there is no Sixth
Amendment flaw in MCL 769.25 because the
Miller factors all involve mitigating factors,
which a jury need not find. What Miller and
Montgomery require trial courts to do before
imposing an LWOP sentence on a juvenile is
explain why the juvenile’s offense is the un-
usual one that warrants it; in other words,
why is it worse than the typical juvenile of-
fense? See Black’s Law Dictionary (7th ed.), p.
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ment (while reviewing the underlying facts
supporting that “finding” for clear error).

Miller requires something beyond mere-
ly a finding that all the elements of an
offense are proved to sentence a juvenile
to LWOP. Instead, “an offender’s age”
matters in determining the appropriate-
ness of an LWOP sentence, as does “the
wealth of characteristics and circum-
stances attendant to” youth. Miller, 567
U.S. at 476, 132 S.Ct. 2455. The facts
necessary to establish the appropriateness
of an LWOP sentence for a juvenile are
therefore specific to each offender, and the
facts found as part of the jury verdict itself
therefore will not, standing alone, sustain
such a sentence.® A murder-minus reading
of the statute violates Miller because it is
the very Sixth Amendment violation MCL
769.25 creates—requiring the trial court to
make additional findings before sentencing
a juvenile to LWOP—that the Eighth
Amendment requires.”

236, which defines ‘“‘aggravating circum-
stance’’ as ‘““[a] fact or situation that increases
the degree of liability or culpability for a
tortious or criminal act”; see also Montgom-
ery, 577 U.S. at ——, 136 S.Ct. at 726 (stating
that LWOP is inappropriate “for all but the
rarest of children, those whose crimes reflect
‘irreparable corruption’”’) (citations omitted;
emphasis added). So while Miller may require
trial courts to consider the mitigating effects
of youth in determining an appropriate sen-
tence generally, perhaps the Eighth Amend-
ment requirement includes a finding of aggra-
vation of some kind, whether it is irreparable
corruption or something else.

7. It would seem hard to dispute that the Leg-
islature created the motion, hearing, and on-
the-record findings requirements in MCL
769.25(3), (6), and (7) precisely to satisfy Mil-
ler’s dictates for individualized consideration
of juveniles convicted of enumerated crimes.
The irony that in doing so, it created a Sixth
Amendment problem is not lost on me. But
this result is still the one that I read the
applicable United States Supreme Court prec-
edent to require given this particular statute.
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Reading the statute as the majority does
renders meaningless the individualized
sentencing required by Miller by allowing
LWOP effectively to serve as the default
sentence as long as the prosecutor files the
motion required under MCL 769.25(2). Af-
ter all, if a trial court can simply hold the
required hearing, consider the Miller fac-
tors, and declare “I find no mitigating or
aggravating circumstances, so I sentence
the defendant to life without parole,” noth-
ing would preclude trial courts from doing
so in every case. I cannot see how Miller’s
dictates are satisfied by the hollow formali-
ty to which the majority’s holding would
reduce the hearing mandated by MCL
769.25(6). And if that is the result, the
statutory scheme necessarily violates the
“foundational principle” that “imposition of
a State’s most severe penalties on juvenile
offenders cannot proceed as though they
were not children.” Mzller, 567 U.S. at 474,
132 S.Ct. 2455; see also Landrum v. State,
192 So.3d 459, 460 (Fla., 2016) (holding
that “[e]ven in a discretionary sentencing
scheme, the sentencing court’s exercise of
discretion before imposing a life sentence
must be informed by consideration of the
juvenile offender’s ‘youth and its attendant
circumstances’ as articulated in Miller and
now codified in section 921.1401, Florida
Statutes (2014)”) (emphasis added).

Finally, for what it is worth, the Miller
Court’s statement that LWOP sentences
for juveniles should be “uncommon” is en-

8. Montgomery’s sharpening of Miller’s re-
quirements also undermines the majority’s
conclusion that a murder-minus reading of
the statute is constitutionally sufficient be-
cause it requires sentencing courts to “con-
sider” the Miller factors. Montgomery, 577
U.S. at ——, 136 S.Ct. at 734 (stating that
“because Miller determined that sentencing a
child to life without parole is excessive for all
but the rare juvenile offender whose crime
reflects irreparable corruption, it rendered
life without parole an unconstitutional penal-
ty for a class of defendants because of their
status—that is, juvenile offenders whose

titled to some weight in analyzing this
issue. Miller, 567 U.S. at 479, 132 S.Ct.
2455. Yes, those statements in Miller were
a prediction, or dictum, and not a rule of
law. But Montgomery made them harder
to shrug off. See Montgomery, 577 U.S. at
——, 136 S.Ct. at 734 (stating that “Mzller
determined that sentencing a child to life
without parole is excessive for all but ‘the
rare juvenile offender whose crime reflects
irreparable corruption’”) (quotation marks
and citations omitted); id. at ——, 136
S.Ct. at 734 (stating that “Miller did bar
life without parole, however, for all but the
rarest of juvenile offenders”); id. at —,
136 S.Ct. at 743 (Scalia, J., dissenting)
(asserting that “[i]t is plain as day that the
majority is not applying Miller, but rewrit-
ing it”); see also, e.g., Veal, 298 Ga. at 702,
784 S.E.2d 403 (characterizing Montgom-
ery as further “explain[ing]” Miller’s re-
quirements, including that “by uncommon,
Miller meant exceptionally rare”).?

In my view, interpreting the statute as
murder-minus renders it constitutionally
flawed under the Eighth Amendment. In-
stead, I believe that “a faithful application
of the holding in Miller, as clarified in
Montgomery, requires the creation of a
presumption against sentencing a juvenile
offender to life in prison without the possi-
bility of parole.” Commonwealth v. Batts,
640 Pa. 401, 472, 163 A.3d 410, 452 (2017);°
see also Atwell v. State, 197 So.3d 1040,
1050 (Fla., 2016) (invalidating under the

crimes reflect the transient immaturity of
youth”) (cleaned up). In other words, the
Eighth Amendment requires the sentencing
court to find some facts about a particular
juvenile’s crime that distinguish it from the
typical juvenile offense before it may impose
an LWOP sentence.

9. Other state supreme courts have similarly
concluded that Miller requires a presumption
against imposing LWOP on a juvenile offend-
er. See, e.g., Davis v. State, 2018 WY 40, 145,
415 P.3d 666, 681 (2018), citing State v. Riley,
315 Conn. 637, 655, 110 A.3d 1205 (2015);
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Eighth Amendment a defendant’s sentence
because he “did not receive the type of
individualized sentencing consideration
Miller requires”). Because a murder-minus
interpretation of MCL 769.25 does not al-
low for such a presumption, I conclude
that the majority’s interpretation violates
Miller.

III. MILLER REQUIRES A HEIGHT-
ENED STANDARD OF REVIEW FOR
JUVENILE LWOP SENTENCES

Even if I could agree with the majority
that MCL 769.25 is constitutional, in my
view Miller requires appellate courts to
apply a more searching review to juvenile
LWOP sentences than our traditional
abuse-of-discretion standard. This is so be-
cause the review is of the legality of the
sentence; if the sentence is illegal, the
court has no discretion to impose it. “[I]n
the absence of the sentencing court reach-
ing a conclusion, supported by competent
evidence, that the defendant will forever
be incorrigible, without any hope for reha-
bilitation, a life-without-parole sentence
imposed on a juvenile is illegal, as it is
beyond the court’s power to impose.”
Batts, 163 A.3d at 435.

Whether a juvenile LWOP sentence is a
proper exercise of a sentencing judge’s
discretion therefore is the wrong inquiry;
the correct inquiry is whether such a sen-
tence is constitutional under the Eighth
Amendment and Miller. We review consti-
tutional questions de novo. Why would we
make an exception to that rule here? And
other courts have rightly recognized that

State v. Seats, 865 N.W.2d 545, 555 (Iowa,
2015).

10. The majority replies by conceding that de
novo review applies to questions of law, but
denies that a trial court’s sentencing decision
to impose an LWOP sentence on a juvenile is
such a question. That conclusion, frankly,
simply ignores that Miller constitutionalized
this particular area of law and that Montgom-
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de novo review of such sentences is appro-
priate. “[W]e must review the sentencing
court’s legal conclusion that [the defen-
dant] is eligible to receive a sentence of life
without parole pursuant to a de novo stan-
dard and plenary scope of review.” Id.; see
also Seats, 865 N.W.2d at 553 (stating that
“[wlhen a defendant attacks the constitu-
tionality of a sentence, our review is de
novo”); Dawis, 2018 WY 40, 415 P.3d at 676
(stating that “we review a constitutional
challenge to a sentence de novo”).

Such a conclusion is consistent with the
majority’s discussion of the traditional
abuse-of-discretion standard and why we
apply it to sentencing decisions in the ordi-
nary course. In People v. Babcock, 469
Mich. 247, 268-269, 666 N.W.2d 231 (2003),
we observed that “[rJeview de novo is a
form of review primarily reserved for
questions of law” and that “an abuse of
discretion standard acknowledges that
there will be circumstances in which there
will be no single correct outcome; rather,
there will be more than one reasonable
and principled outcome.” But a decision
whether a particular sentence satisfies
constitutional scrutiny under Miller is
precisely the sort of question of law to
which there is only one correct answer—
the sentence is either constitutional or it is
not. There is no room for discretion and
therefore no reason for an appellate court
to defer to the trial court’s decision when
reviewing the sentence for Eighth Amend-
ment compliance.!

As a result, while I disagree with the
Hyaltt conflict panel’s decision to cast the

ery declared it a substantive, rather than a
procedural, rule of law. See Montgomery, 577
U.S. at ——, 136 S.Ct. at 736 (stating that
“[tlhe Court now holds that Miller an-
nounced a substantive rule of constitutional
law”); see also id. at ——, 136 S.Ct. at 735
(stating that “[t]he hearing does not replace
but rather gives effect to Miller’s substantive
holding that life without parole is an exces-
sive sentence for children whose crimes re-
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standard of review applicable to juvenile
LWOP sentences as a heightened version
of the traditional abuse-of-discretion stan-
dard, I agree with its bottom line: Appel-
late courts should apply a less deferential
review to juvenile LWOP sentences. I
would simply call the standard what it is—
de novo review.

IV. CONCLUSION

I respectfully dissent from each of the
majority’s holdings. I would conclude that
MCL 769.25 is unconstitutional because its
most natural reading requires a trial court
to make factual findings beyond those
found by the jury before it can impose an
LWOP sentence on a juvenile. I would
decline to read the statute not to require
such findings before a court can impose an
LWOP sentence on a juvenile because I
believe such a reading violates the Eighth
Amendment as the United States Su-
preme Court has made plain in Miller and
Montgomery. Finally, given that the ma-
jority holds the statute constitutional, I
also dissent from its conclusion that tradi-
tional abuse-of-discretion review applies to
juvenile LWOP sentences. Whether the
sentence is constitutional, like any consti-
tutional question, requires our de novo re-
view.

Clement, J., took no part in the decision
of this case.
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flect transient immaturity”’). Even the Mont-
gomery primary dissent, albeit begrudgingly,
acknowledged this. See id., 577 U.S. at —,
136 S.Ct. at 743-744 (Scalia, J., dissenting)
(asserting that “‘the rewriting [of Miller] has
consequences beyond merely making Miller’s
procedural guarantee retroactive. If, indeed, a
State is categorically prohibited from imposing
life without parole on juvenile offenders whose
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Background: Decedent’s attorney filed a
probate action and sought to introduce an
amended trust and will that left the bulk of
decedent’s estate to attorney and attor-
ney’s children, and decedent’s family mem-
bers and girlfriend challenged the docu-
ments. The Probate Court, Charlevoix
County, Frederick R. Mulhauser, J., grant-
ed summary disposition in favor of family
and girlfriend. Attorney appealed. The
Court of Appeals, 312 Mich.App. 553, 879
N.W.2d 313, reversed. Family and girl-
friend sought further review.

Holdings: For an equally divided court,
the Supreme Court, Markman, C.J., held
that:

crimes do not ‘reflect permanent incorrigibili-
ty,” then even when the procedures that Miller
demands are provided the constitutional re-
quirement is not necessarily satisfied. It re-
mains available for the defendant sentenced to
life without parole to argue that his crimes did
not in fact ‘reflect permanent incorrigibility’ ")
(emphasis added).



