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Holdings: The Supreme Court, Earls, J.,
held that:

(1) as matter of first impression, any sen-
tence or combination of sentences
which, considered together, requires
juvenile offender to serve more than 40
years in prison before becoming eligi-
ble for parole is de facto sentence of
life without parole within meaning of
state constitution’s prohibition against
cruel or unusual punishments;

(2) offender’s two consecutive sentences of

life with parole, which required him to

serve 50 years before becoming parole
eligible, violated Eighth Amendment;

state constitution’s prohibition against
cruel or unusual punishments offers
protections distinet from, and broader
than, those provided under Eighth
Amendment, abrogating State .
Green, 348 N.C. 588, 502 S.E.2d 819;
and

~

3

~—

(4) offender’s two consecutive sentences of
life with parole violated North Carolina
Constitution’s prohibition against cruel
or unusual punishments.

Affirmed as modified.

Newby, C.J., dissented and filed opinion in
which Berger and Barringer, JJ., joined.

1. Sentencing and Punishment ¢=1607

It violates Eighth Amendment to United
States Constitution and North Carolina Con-
stitution to sentence juvenile homicide of-
fender who has been determined to be nei-
ther incorrigible nor irredeemable to life
without parole. U.S. Const. Amend. 8; N.C.
Const. art. 1, § 27.

2. Sentencing and Punishment ¢=1607

Any sentence or combination of sen-
tences which, considered together, requires
juvenile offender to serve more than 40 years
in prison before becoming eligible for parole
is de facto sentence of life without parole
within meaning of North Carolina Constitu-
tion’s prohibition against cruel or unusual
punishments because it deprives juvenile of
genuine opportunity to demonstrate he or

she has been rehabilitated and to establish
meaningful life outside of prison. N.C.
Const. art. 1, § 27.

3. Sentencing and Punishment &=1435

Eighth Amendment must draw its mean-
ing from evolving standards of decency that
mark progress of maturing society. U.S.
Const. Amend. 8.

4. Sentencing and Punishment ¢=1482

Criminal punishment is cruel and unusu-
al within meaning of Eighth Amendment
when it is disproportionate. U.S. Const.
Amend. 8.

5. Sentencing and Punishment ¢=1482

Punishment can be unconstitutionally
disproportionate as applied to particular of-
fender for particular offense if it is extreme
sentence that is grossly disproportionate to
crime. U.S. Const. Amend. 8.

6. Sentencing and Punishment ¢=1480

Court considers all circumstances of case
to determine whether sentence is unconstitu-
tionally excessive. U.S. Const. Amend. 8.

7. Sentencing and Punishment ¢=1482

Punishment can be unconstitutionally
disproportionate as applied to all offenders
within particular category based on nature of
offense or offender’s characteristics. U.S.
Const. Amend. 8.

8. Homicide ¢=1572
Infants &=3011
Sentencing and Punishment ¢=108, 1607

Juvenile homicide offender’s two consec-
utive sentences of life with parole, which
required him to serve 50 years before becom-
ing parole eligible, were de facto sentences of
life without parole, and thus violated Eighth
Amendment’s prohibition against cruel and
unusual punishments, where court had found
offender neither incorrigible nor irredeema-
ble. U.S. Const. Amend. 8.

9. Sentencing and Punishment ¢=1607

Eighth Amendment requires courts to
afford redeemable juvenile offenders some
meaningful opportunity to obtain release
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based on demonstrated maturity and rehabil-
itation. U.S. Const. Amend. 8.

10. Sentencing and Punishment €=1435

North Carolina Constitution’s prohibi-
tion against cruel or unusual punishments
offers protections distinct from, and broader
than, those provided under Eighth Amend-
ment, abrogating State v. Green, 348 N.C.
588, 502 S.E.2d 819. U.S. Const. Amend. 8;
N.C. Const. art. 1, § 27.

11. Homicide €=1572
Infants &=3011

Sentencing and Punishment &=108,
1607

Juvenile homicide offender’s two consec-
utive sentences of life with parole, which
required him to serve 50 years before becom-
ing parole eligible, violated North Carolina
Constitution’s prohibition against cruel or un-
usual punishments; 50-year sentence meant
there was distinet possibility that offender
would not live long enough to have opportu-
nity to demonstrate that he had been rehabil-
itated, and that he would have little chance of
reintegrating into society in any meaningful
way. N.C. Const. art. 1, § 27.

12. Constitutional Law €591

Statutes €=1367

Ordinarily, Supreme Court presumes
that words of statute or constitutional provi-
sion mean what they say.

13. Constitutional Law €=580
Supreme Court’s interpretation of North

Carolina Constitution always begins with its
text.

14. Courts €=97(5)

Even where provision of North Carolina
Constitution precisely mirrors provision of
United States Constitution, Supreme Court
has authority to construe state Constitution
differently from construction by United
States Supreme Court of federal Constitu-
tion, as long as citizens are thereby accorded
no lesser rights than they are guaranteed by
parallel provision.

15. Sentencing and Punishment ¢=1435

Eighth Amendment doctrine assesses
challenged punishment by reference to prac-
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tices in other jurisdictions, and ultimately
requires court to determine in exercise of its
own independent judgment whether punish-
ment in question violates United States Con-
stitution. U.S. Const. Amend. 8.

16. Courts €*97(1)

Although Supreme Court gives most ser-
ious consideration to United States Supreme
Court decisions and may in its discretion
conclude that reasoning of such decisions is
persuasive, it must strive to give effect to
choices that people of North Carolina made
in constructing and adopting North Car-
olina’s own Constitution reflecting North
Carolina’s own aspirations and concerns.

17. Sentencing and Punishment ¢=1435

Determining whether punishment is
“cruel” or “unusual” under state or federal
constitution requires contextual inquiry, re-
sults of which may change over time as soci-
ety evolves. U.S. Const. Amend. 8; N.C.
Const. art. 1, § 27.

18. Sentencing and Punishment ¢=1435
Supreme Court draws meaning of North
Carolina Constitution’s prohibition against
cruel or unusual punishments from evolving
standards of decency that mark maturing
society’s progress, and it considers objective
indicia of society’s standards when exercising
its own independent judgment to decide
whether punishment in question violates
state constitution. N.C. Const. art. 1, § 27.

19. Sentencing and Punishment ¢=1607

Sentencing juvenile who is neither incor-
rigible nor irredeemable to life without pa-
role is cruel within meaning of North Car-
olina Constitution’s prohibition against cruel
or unusual punishments; such sentence is
cruel because it allows retribution to com-
pletely override rehabilitative function of
criminal punishment, and because it deprives
juvenile of genuine opportunity to establish
meaningful life outside of prison. N.C.
Const. art. 1, §§ 15, 27; N.C. Const. art. 11,
§2.

20. Sentencing and Punishment &=1607
Genuine opportunity for juvenile offend-

er to earn his or her release by demonstrat-

ing that he or she has been rehabilitated, as
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required by North Carolina Constitution’s
prohibition against cruel or unusual punish-
ments, requires both some meaningful
amount of time to demonstrate maturity
while juvenile offender is incarcerated and
some meaningful amount of time to establish
life outside of prison should he or she be
released. N.C. Const. art. 1, § 27.

21. Sentencing and Punishment ¢=1607

It is cruel—within meaning of North
Carolina Constitution’s prohibition against
cruel or unusual punishments—to sentence
juvenile who has potential to be rehabilitated
to sentence that deprives him or her of
meaningful opportunity to reenter society
and contribute to state. N.C. Const. art. 1,
§ 27.

22. Sentencing and Punishment ¢=1607
What constitutes cruel or unusual pun-
ishment as applied to juvenile offender does

not extend to context of adult offenders.
N.C. Const. art. 1, § 27.

23. Sentencing and Punishment <&=108,
1607

Fact that defendants were convicted of
multiple crimes may well be relevant in anal-
ysis of individual culpability when assessing
whether or not juvenile homicide offender is
one of the rare juveniles who cannot be
rehabilitated, but fact that juvenile offender
was convicted of multiple crimes is not, on its
own, sufficient to consign that juvenile to life
in prison from outset. N.C. Const. art. 1,
§ 27.

On discretionary review pursuant to
N.C.G.S. § 7TA-31 of a unanimous decision of
the Court of Appeals, 273 N.C. App. 616, 849
S.E.2d 333 (2020), reversing a judgment en-
tered 13 December 2018 by Judge Carl R.
Fox in Superior Court, Cumberland County.
On 10 March 2021, the Supreme Court al-
lowed defendant’s conditional petition for dis-
cretionary review as to additional issues.
Heard in the Supreme Court on 10 Novem-
ber 2021.

Joshua H. Stein, Attorney General, by
Kimberly N. Callahan, Special Deputy Attor-
ney General, for the State-appellant.

Glenn Gerding, Appellate Defender, by
Kathryn L. VandenBerg, Assistant Appellate
Defender, for defendant-appellee.

Lisa Grafstein, Susan H. Pollitt, Raleigh,
and Luke Woollard, for Disability Rights
North Carolina, amicus curiae

Christopher J. Heaney, Emily A. Gibson,
and Margaret P. Teich, for North Carolina
Advocates for Justice, amicus curiae.

EARLS, Justice.

1 1 When a child commits a murder, the
crime is a searing tragedy and profound so-
cietal failure. Even a child has agency, of
course; we do not absolve a child of all culpa-
bility for his or her criminal conduct. But
there are different considerations at issue
when sentencing a juvenile offender as com-
pared to an adult criminal defendant. “[C]hil-
dren are different” than adults in ways that
matter for these purposes. State v. James,
371 N.C. 77, 96, 813 S.E.2d 195 (2018) (quot-
ing Miller v. Alabama, 567 U.S. 460, 480, 132
S.Ct. 2455, 183 L.Ed.2d 407 (2012)). A child’s
actions necessarily reflect that child’s “chro-
nological age and its hallmark features—
among them, immaturity, impetuosity, and
failure to appreciate risks and conse-
quences.” Miller, 567 U.S. at 477, 132 S.Ct.
2455. A child’s actions also reflect the “envi-
ronment that surrounds him—and from
which he cannot usually extricate himself—
no matter how brutal or dysfunctional.” Id.
What a child’s actions do not reflect, in the
vast majority of cases, is that child’s perma-
nent and fundamental depravity, or what the
United States Supreme Court has described
as “irreparable corruption.” Roper v. Sim-
mons, 543 U.S. 551, 573, 125 S.Ct. 1183, 161
L.Ed.2d 1 (2005). Given these unique attrib-
utes that define childhood, both the North
Carolina and United States Constitutions im-
pose limits on the use of our most severe
punishments for juvenile offenders, even for
those children who have committed the most
egregious crimes imaginable.

T 2 On 7 August 2001, James Ryan Kelli-
her participated in the killing of Eric Car-
penter and his pregnant girlfriend, Kelsea
Helton. Kelliher was seventeen years old.
At the time he was indicted, juveniles were
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still subject to the death penalty, and the
State indicated its intent to try Kelliher
capitally. Kelliher pleaded guilty to various
charges including two counts of first-degree
murder, for which he was ordered to serve
two consecutive sentences of life without pa-
role. After the United States Supreme
Court issued its decision in Miller v. Ala-
bama, 567 U.S. 460, 132 S.Ct. 2455, 183
L.Ed.2d 407 (2012), the trial court conduct-
ed a resentencing hearing, during which the
court expressly found that Kelliher was “a
low risk to society” who was “neither incor-
rigible nor irredeemable.” Nevertheless, the
trial court ordered Kelliher to serve two
consecutive sentences of life with the possi-
bility of parole. Each of these sentences re-
quires Kelliher to serve twenty-five years in
prison before becoming eligible for parole.
As a result, because the court ordered Kelli-
her to complete his first life sentence before
beginning his second life sentence, Kelliher
must serve fifty years in prison before ini-
tially becoming parole eligible at the age of
sixty-seven.

71 3 On appeal, Kelliher argued that be-
cause the trial court found him to be “neither
incorrigible nor irredeemable,” it violated the
Eighth Amendment to the United States
Constitution and article I, section 27 of the
North Carolina Constitution to sentence him
to what he contended was a de facto sentence
of life without parole. A unanimous panel of
the Court of Appeals agreed that Kelliher’s
sentence violated the Eighth Amendment.
State v. Kelliher, 273 N.C. App. 616, 644, 849
S.E.2d 333 (2020). After the Court of Appeals
issued its decision, but prior to briefing and
oral argument at this Court, the United
States Supreme Court decided Jones v. Mis-
sissippt, another case examining the scope of
the Eighth Amendment in the context of
juvenile sentencing. — U.S. ——, 141 S. Ct.
1307, 209 L.Ed.2d 390 (2021). In addition to
arguing that the Court of Appeals erred in
concluding that Kelliher’s consecutive life
with parole sentences implicated the Eighth
Amendment, the State now asserts that
Jones completely undermines Kelliher’s fed-
eral and state constitutional claims.

[1,2] 1 4 After careful review, we hold
that it violates both the Eighth Amendment
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to the United States Constitution and article
I, section 27 of the North Carolina Constitu-
tion to sentence a juvenile homicide offender
who has been determined to be “neither in-
corrigible nor irredeemable” to life without
parole. Furthermore, we conclude that any
sentence or combination of sentences which,
considered together, requires a juvenile of-
fender to serve more than forty years in
prison before becoming eligible for parole is
a de facto sentence of life without parole
within the meaning of article I, section 27 of
the North Carolina Constitution because it
deprives the juvenile of a genuine opportuni-
ty to demonstrate he or she has been rehabil-
itated and to establish a meaningful life out-
side of prison. Thus, Kelliher’s sentence,
which requires him to serve fifty years in
prison before becoming eligible for parole, is
a de facto sentence of life without parole
under article I, section 27. Because the trial
court affirmatively found that Kelliher was
“neither incorrigible nor irredeemable,” he
could not constitutionally receive this sen-
tence. Accordingly, we modify the decision of
the Court of Appeals and affirm.

I. Background

1 5 Like many juveniles who commit crimi-
nal offenses, Kelliher experienced a tumultu-
ous childhood. He was physically abused by
his father and began using alcohol and mari-
juana regularly at an early age. He attempt-
ed suicide by overdose at age 10. He dropped
out of school after ninth grade. By the time
he was seventeen, Kelliher was generally
“under the influence all day” from substances
including ecstasy, acid, psilocybin, cocaine,
marijuana, and alcohol. He stole and robbed
people to support his drug use.

1 6 At some point, Kelliher began to “hang
out with a guy named ... [Joshua] Ballard.”
The two would regularly “drink and do
drugs” together. Over the summer of 2001,
the pair discussed robbing Eric Carpenter,
who was “known to sell a large amount of
drugs including cocaine and marijuana and
would have a large amount of money.” Bal-
lard told Kelliher they were “going to have to
kill Eric Carpenter” after robbing him be-
cause Carpenter would know their identities
and be able to implicate them in the crime.
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Their plan was to arrange to purchase drugs
from Carpenter behind a local furniture
store. Kelliher would drive Ballard to the
furniture store; Ballard would approach Car-
penter to complete the transaction, shoot
him, steal whatever drugs and money he had
on his person and in his vehicle, and then flee
alongside Kelliher. Kelliher offered to lend
Ballard his .38 caliber pistol.

1 7 After arranging the drug buy, Ballard
and Kelliher drove to the furniture store in a
pickup truck.! However, at the furniture
store, they encountered a law enforcement
officer in a marked vehicle driving around
the parking lot. Carpenter pulled his vehicle
next to Kelliher’s and told Kelliher to follow
him to another location. Eventually, Carpen-
ter led Ballard and Kelliher to his apartment,
where they were joined by Carpenter’s girl-
friend, Kelsea Helton, who was “five[ or] six
months” pregnant. According to Kelliher’s
later testimony, at some point Ballard
“pulled the weapon” and “got both [Carpen-
ter and Helton] down ... on their knees
facing a wall.” As Kelliher continued to
“gather[ ]” drugs from around Carpenter’s
apartment, “he heard two shots, saw two
flashes.” Kelliher and Ballard fled the apart-
ment and ran back to Kelliher’s vehicle. They
then spent time using cocaine and marijuana
they stole from the apartment and drinking
liquor in a park. Carpenter and Helton died
of gunshot wounds to the backs of their
heads.

A. [Initial trial and resentencing

1 8 Kelliher was arrested two days after
the shootings. On 25 March 2002, he was
indicted by a Cumberland County Grand
Jury for two counts of first-degree murder,
two counts of robbery with a dangerous
weapon, and one count of conspiracy to com-

1. A third person was also present in Kelliher’s
vehicle, although he did not have “any role” in
the crime “other than just literally being a warm
body in the back of the truck.”

2. One year after Kelliher entered his guilty plea,
the United States Supreme Court held the death
penalty unconstitutional for juvenile offenders in
Roper v. Simmons, 543 U.S. 551, 125 S.Ct. 1183,
161 L.Ed.2d 1 (2005).

3. Ballard was also arrested and faced the same
charges as Kelliher. He pleaded not guilty and

mit robbery. On 5 June 2002, the Superior
Court, Cumberland County conducted a Rule
24 hearing during which the State averred
that it “ha[d] evidence of one or more aggra-
vating factors which would call for the impo-
sition of the death penalty.” Before the case
came to trial, Kelliher pleaded guilty to all
charges; in exchange, the District Attorney
“exercise[d] his discretion ... [to] declare
the murder cases to be non-capital.”? The
trial court imposed two consecutive sentences
of life without parole for the first-degree
murder convictions and term-of-years sen-
tences for the robbery and conspiracy convic-
tions, to be run concurrently. Kelliher did not
appeal.?

1 9 In 2013, Kelliher filed a motion for
appropriate relief (MAR) alleging that his
sentence was unconstitutional under the
Eighth Amendment as interpreted by the
United States Supreme Court in Miller v.
Alabama, 567 U.S. 460, 132 S.Ct. 2455, 183
L.Ed.2d 407 (2012). The trial court denied
Kelliher’s MAR on the grounds that Miller
did not apply retroactively. However, this
Court later held—consistent with the United
States Supreme Court’s decision in Mont-
gomery v. Lowisiana, 577 U.S. 190, 205, 136
S.Ct. 718, 193 L.Ed.2d 599 (2016)—that Mil-
ler announced a substantive constitutional
rule that was retroactively applicable in state
post-conviction proceedings. See State .
Young, 369 N.C. 118, 120, 794 S.E.2d 274
(2016). Accordingly, the Court of Appeals
issued an order reversing the trial court’s
denial of Kelliher’'s MAR and remanding for
resentencing.

1 10 On 13 December 2018, Kelliher’s re-
sentencing hearing was held in Cumberland
County Superior Court. At the hearing, the
State sought life without parole or, in the
alternative, two consecutive sentences of life

was tried capitally. At trial, Kelliher testified for
the State, and Ballard was convicted of all
charges and received two consecutive sentences
of life without parole. However, his convictions
were overturned on appeal because the trial
court failed to properly question and advise Bal-
lard before he waived his right to a conflict-free
trial counsel. State v. Ballard, 180 N.C. App. 637,
643, 638 S.E.2d 474 (2006). On remand, Ballard
was acquitted.
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with parole. In support of its position, the
State presented a summary of the factual
basis for Kelliher’s convictions and victim
impact testimony from Carpenter’s and Hel-
ton’s fathers. Carpenter’s father described
learning of his son’s death after his neigh-
bors brought him to the crime scene. He
conveyed his anger at never getting the
chance to meet his grandson. Helton’s father
described cleaning up the apartment after
the murders because he “didn’t want some-
body else cleaning the blood of [his] daughter
off the wall.” He discussed how painful it was
to see the sad expression on his daughter’s
face when she died. Both parents shared the
ongoing pain and trauma they experienced
after losing a child; Helton’s father noted
that while Kelliher could still find ways to
enjoy his life, Kelliher’s actions denied Hel-
ton, Carpenter, and their unborn child that
opportunity.

T 11 Kelliher requested that he be sen-
tenced to concurrent sentences of life with
parole. In support of his position, Kelliher
presented testimony from a forensic psychol-
ogist who described Kelliher’s difficult child-
hood and history of substance abuse; the
director of a prison-based theological semi-
nary who testified that Kelliher had been
selected to train as a “field minister[ ];” a
prison writing instructor who described Kel-
liher’s exemplary work as a writing tutor to
other inmates; and Kelliher’s pastor, who
expressed his view that Kelliher was “abso-
lutely” redeemable. Kelliher also submitted
records indicating that he had obtained his
GED, associate degree, and a paralegal cer-
tificate while in prison; had completed Bible
correspondence courses, courses in anger
management, coping, and alcohol and drug
dependence; and was serving as an inmate
treatment assistant.

1 12 At the conclusion of the hearing, the
sentencing court found the following facts
with respect to Kelliher’s mitigation evi-
dence:

One, the defendant was under the age of
18 at the time of the offenses.

Two, due to the defendant’s young age,
the abusive environment in which he was
raised, and his ninth grade education he
was immature at the time of the offenses.
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Three, the defendant had no prior rec-
ord at the time of the offenses.

Four, the defendant suffered from
ADHD at the time of the offenses.

Five, there is substantial evidence that
the defendant has benefitted from rehabili-
tation while in confinement in that the
defendant appears to have been a model
inmate with the exception of two infrac-
tions for possession [of] non-threatening
contraband and being in an unauthorized
area.

With respect to other mitigating factors
and circumstances the Court also finds
present are six, at the time of the offenses
the defendant was addicted to drugs.

Seven, the defendant voluntarily accept-
ed responsibility for his criminal conduct,
acknowledged wrongdoing in connection
with the offenses, and pled guilty as
charged.

Eight, the defendant testified truthfully
for the State against his co-defendant
twice without a plea agreement or promise
of sentence consideration.

Nine, the defendant has furthered his
education while incarcerated in that he has
attempted to improve himself by taking
advantage of programs offered by the
North Carolina Division of Adult Correc-
tions by applying for acceptance to a pro-
gram offered by Southeastern Baptist
Seminary at Nash Correctional Center be-
ing selected as one of 30 inmates to enter
the program out of 362 applicants and
successfully completing his first year of the
program leading to a bachelor[’]s degree in
pastoral ministry with a minor in counsel-
ing.

Ten, the defendant has continued to pur-
sue a course of self-improvement by teach-
ing himself Spanish.

Eleven, during his incarceration the de-
fendant has worked as a janitor, ware-
house worker, maintenance, plumbing,
welding, peer counselor, and teacher’s
aide.

Twelve, a risk assessment by Dr. Thom-
as Harbin, Ph.D., suggests the defendant
presents a low risk of future violent of-
fenses and a risk assessment by the North
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Carolina Division of Adult Corrections
found that the defendant has a low risk of
danger to the public.

Thirteen, the defendant has a support
system in the community as evidenced by
the presence of his parents, sister, and
other family friends at this hearing.

Based on these findings of fact, the sentenc-
ing court concluded that “the mitigating fac-
tors and other factors and -circumstances
present outweigh all the circumstances of the
offense” and that “the defendant is neither
incorrigible nor irredeemable.” However, the
sentencing court also explained that, in its
view, “when it comes to murder, there are
not bogos. There is no buy one, get one.
There is no kill one, get one. There is no[ ]
combination of sentences. There is no consol-
idation of sentences.” Therefore, the sentenc-
ing court ordered Kelliher to serve two con-
secutive sentences of life with parole for the
two counts of murder he committed.

B. The Court of Appeals decision

1 13 On appeal, a unanimous Court of
Appeals panel reversed and held that impos-
ing two consecutive sentences of life with
parole violated Kelliher’s Eighth Amendment
right to be free from cruel and unusual pun-
ishment. Kelliher, 273 N.C. App. at 644, 849
S.E.2d 333. The court’s decision rested on
three main conclusions. First, the Court of
Appeals examined four relevant United
States Supreme Court precedents—Roper,
Graham v. Florida, 560 U.S. 48, 130 S.Ct.
2011, 176 L.Ed.2d 825 (2010), Miller, and
Montgomery—and concluded that these deci-
sions established the following substantive
constitutional rule:

[JJuvenile homicide offenders who are nei-
ther incorrigible nor irreparably corrupt,
are—like other juvenile offenders—so dis-
tinet in their immaturity, vulnerability, and
malleability as to be outside the realm of
[life without parole] sentences under the
Eighth Amendment.

Kelliher, 273 N.C. App. at 632, 849 S.E.2d
333. Because the sentencing court had
deemed Kelliher “neither incorrigible nor ir-
redeemable,” the Court of Appeals reasoned
that he could not be sentenced to life without

parole consistent with the requirements of
the Eighth Amendment.

1 14 Second, the Court of Appeals conclud-
ed that “aggregated sentences may give rise
to a de facto [life without parole] punish-
ment.” Id. at 638, 849 S.E.2d 333. According
to the Court of Appeals, the substantive
Eighth Amendment rule the United States
Supreme Court articulated in its juvenile
homicide cases “turned on the identity of the
defendant, not on the crimes perpetrated.”
Id. at 639, 849 S.E.2d 333. Addressing cases
from other jurisdictions which had refused to
recognize aggregate punishments as de facto
life without parole sentences, the Court of
Appeals found those cases “distinguishable”
based on its view that North Carolina’s
“caselaw and statutes compel the State to
consider consecutive sentences as a single
punishment.” Id. at 640, 849 S.E.2d 333.
Therefore, the Court of Appeals concluded
that Kelliher’s two consecutive life with pa-
role sentences should be treated as a single
sentence requiring Kelliher to serve fifty
years before becoming eligible for parole.

1 15 Third, the Court of Appeals concluded
that Kelliher’s two consecutive life with pa-
role sentences were equivalent to a de facto
life without parole sentence and thus impli-
cated the Eighth Amendment. Specifically,
the Court of Appeals held that “a sentence
that provides no opportunity for release for
50 or more years is cognizable as a de facto
[life without parole] sentence.” Id. at 644, 849
S.E.2d 333. In reaching this conclusion, the
Court of Appeals looked to N.C.G.S. § 15A-
1340.19, a statute amending North Carolina’s
juvenile sentencing scheme in the wake of
Miller, which provides that “[i]f the sole ba-
sis for conviction of a count or each count of
first degree murder was the felony murder
rule, then the court shall sentence the defen-
dant to life imprisonment with parole.”
N.C.G.S. § 15A-1340.19B(a)(1) (2021). Al-
though the Court of Appeals acknowledged
that Kelliher “has clearly abandoned any as-
sertion that he was convicted under the felo-
ny murder rule. But N.C.[G.S.] § 15A-
1340.19B(a)(1) nonetheless indicates that our
General Assembly has determined parole eli-
gibility at 25 years for multiple offenses sanc-
tionable by life with parole is not so excessive
as to run afoul of Miller.” Kelliher, 273 N.C.
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App. at 643, 849 S.E.2d 333 (citations omit-
ted). In addition, the Court of Appeals noted
that a fifty-year sentence would render Kelli-
her ineligible for release until after “retire-
ment age,” depriving him of an “opportunity
to directly contribute to society,” and that
such a sentence “falls at the limit identified
by numerous other jurisdictions as constitut-
ing an unconstitutional de facto [life without
parole] sentence.” Id. at 641-42, 849 S.E.2d
333.

1 16 In summary, the Court of Appeals
held that

under Eighth Amendment jurisprudence:
(1) de facto [life without parole] sentences
imposed on juveniles may run afoul of the
Eighth Amendment; (2) such punishments
may arise out of aggregated sentences;
and (3) a sentence that provides no oppor-
tunity for release for 50 or more years is
cognizable as a de facto [life without pa-
role] sentence. Consistent with the Eighth
Amendment as interpreted by Roper, Gra-
ham, Miller, and Montgomery, these hold-
ings compel us to reverse and remand
Defendant’s sentence.

Id. at 644. The Court of Appeals did not
separately address Kelliher’s argument that
his sentence violated article I, section 27 of
the North Carolina Constitution. Rather, cit-
ing this Court’s decision in State v. Green,
348 N.C. 588, 502 S.E.2d 819 (1998), the
Court of Appeals stated that its “analysis . ..
applies equally to both” Kelliher’s federal
and state constitutional claims. Kelliher, 273
N.C. App. at 633 n. 10, 849 S.E.2d 333.

1 17 The State filed a notice of appeal of a
constitutional question pursuant to N.C.G.S.
§ 7TA-30(1) and, in the alternative, a petition
for discretionary review pursuant to N.C.G.S.
§ TA-31. This Court allowed the State’s peti-
tion for discretionary review and, in addition,
Kelliher’s conditional petition seeking review
of the scope of protection afforded to him
under article I, section 27 of the North Car-
olina Constitution.

I1. Federal constitutional claim

[3] 1 18 The Eighth Amendment to the
United States Constitution provides in full
that “[e]xcessive bail shall not be required,
nor excessive fines imposed, nor cruel and
unusual punishment inflicted.” U.S. Const.
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amend. XIII. “[T]he words of the Amend-
ment are not precise, and ... their scope is
not static. The Amendment must draw its
meaning from the evolving standards of de-
cency that mark the progress of a maturing
society.” Trop v. Dulles, 356 U.S. 86, 100
101, 78 S.Ct. 590, 2 L.Ed.2d 630 (1958).

[4-7]1 1 19 Criminal punishment is cruel
and unusual within the meaning of the
Eighth Amendment when it is disproportion-
ate. See, e.g., Montgomery, 577 U.S. at 206,
136 S.Ct. 718 (“Protection against dispropor-
tionate punishment is the central substan-
tive guarantee of the Eighth Amendment
and goes far beyond the manner of deter-
mining a defendant’s sentence.”); Graham,
560 U.S. at 59, 130 S.Ct. 2011 (“The concept
of proportionality is central to the Eighth
Amendment.”). A punishment can be uncon-
stitutionally disproportionate as applied to a
particular offender for a particular offense if
it is an “extreme sentence[ ] that [is] ‘gross-
ly disproportionate’ to the crime.” Harmelin
v. Michigan, 501 U.S. 957, 1001, 111 S.Ct.
2680, 115 L.Ed.2d 836 (Kennedy J., concur-
ring in part) (quoting Solem v. Helm, 463
U.S. 277, 288, 103 S.Ct. 3001, 77 L.Ed.2d
637 (1983)). In these cases, a court “consid-
ers all of the circumstances of the case to
determine whether the sentence is unconsti-
tutionally excessive.” Graham, 560 U.S. at
59, 130 S.Ct. 2011. A punishment can also be
disproportionate as applied to all offenders
within a particular category based on “the
nature of the offense” or “the characteristics
of the offender.” Id. at 60, 130 S.Ct. 2011. In
these cases, courts utilize a two-step inquiry:

The Court first considers “objective indicia
of society’s standards, as expressed in leg-
islative enactments and state practice,” to
determine whether there is a national con-
sensus against the sentencing practice at
issue. Roper, [543 U.S.] at 572, 125 S.Ct.
1183. Next, guided by “the standards elab-
orated by controlling precedents and by
the Court’s own understanding and inter-
pretation of the Eighth Amendment’s text,
history, meaning, and purpose,” Kenne-
dyl v. Louisianal, 554 U.S. [407,] 421 [128
S.Ct. 2641, 171 L.Ed.2d 525 (2008)]
[(2008)], 128 S.Ct. at 2650, the Court must
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determine in the exercise of its own inde-
pendent judgment whether the punishment
in question violates the Constitution.

Id. at 61, 130 S.Ct. 2011.

[8] 120 In this case, Kelliher argues that
his consecutive life sentences are unconstitu-
tional because he falls within a category of
offenders for whom a sentence of life without
parole is always and inevitably disproportion-
ate: juvenile offenders who are “neither in-
corrigible nor irredeemable.” This argument
requires Kelliher to establish two necessary
corollaries: (1) that the Eighth Amendment
flatly prohibits the imposition of a sentence
of life without parole for the category of
juvenile homicide offenders who are “neither
incorrigible nor irredeemable”; and (2) that
he has received a sentence which the Eighth
Amendment forbids for this category of of-
fenders, e.g., a de facto sentence of life with-
out parole. We conclude that the Eighth
Amendment does bar the imposition of life
without parole for the category of juvenile
homicide offenders who have expressly been
found to be “neither incorrigible nor irre-
deemable” and that consecutive sentences re-
quiring a juvenile offender to serve fifty
years before becoming parole eligible are de
facto life without parole sentences. Thus, we
conclude that Kelliher’s consecutive life sen-
tences requiring him to serve fifty years
before he becomes eligible for parole violate
the Eighth Amendment.*

A. Eighth Amendment principles

1 21 The United States Supreme Court has
considered the meaning of the Eighth
Amendment in the juvenile sentencing con-
text on numerous occasions over the past two
decades. In this case, the Court of Appeals
comprehensively examined four relevant Su-
preme Court precedents: Roper, Graham,
Miller, and Montgomery. Although the par-
ties dispute the applicability of these prece-
dents to Kelliher’s particular sentence, as
well as their significance in light of the Unit-
ed States Supreme Court’s recent decision in
Jones, the parties do not meaningfully con-
test the Court of Appeals’ characterization of
4. Our resolution of Kelliher’s appeal in this case

is consistent with this Court’s resolution of the
defendant’s appeal from State v. Conner, 275

these cases. Accordingly, we will only briefly
summarize these four cases to contextualize
Kelliher’s claims and our subsequent legal
analysis.

1. Roper, Graham, Miller, Montgomery

1 22 In Roper v. Simmons, the United
States Supreme Court held that it violated
the Eighth Amendment to execute juvenile
offenders, including those who committed
homicide offenses. 543 U.S. at 575, 125
S.Ct. 1183. This constitutional rule was
rooted in the Supreme Court’s assessment
of “[t]he differences between juvenile and
adult offenders” which bore on the various
penological justifications for imposing crimi-
nal punishment. Id. at 572, 125 S.Ct. 1183.
The Supreme Court identified “[t]hree gen-
eral differences between juveniles under 18
and adults [which] demonstrate that juve-
nile offenders cannot with reliability be
classified among the worst offenders” who
could be subjected to the death penalty “no
matter how heinous the crime.” Id. at 568-
69, 125 S.Ct. 1183. These differences were
(1) juveniles’ “lack of maturity and ... un-
derdeveloped sense of responsibility,” id. at
569, 125 S.Ct. 1183 (quoting Johnson wv.
Texas, 509 U.S. 350, 367, 113 S.Ct. 2658,
125 L.Ed.2d 290 (1993)); (2) that juveniles
were “more vulnerable or susceptible to
negative influences and outside pressures,
including peer pressure,” id. (citing Ed-
dings v. Oklahoma, 455 U.S. 104, 115, 102
S.Ct. 869, 71 L.Ed.2d 1 (1982)); and (3) the
fact that “the character of a juvenile is not
as well formed as that of an adult,” mean-
ing “[t]he personality traits of juveniles are
more transitory, less fixed,” id. at 570, 125
S.Ct. 1183.

1 23 These differences rendered juvenile
offenders categorically less morally culpable
for their criminal conduct than adults who
committed the same criminal acts. Id. By
extension, the two penological justifications
for imposing the death penalty—“retribution
and deterrence of capital crimes by prospec-
tive offenders”—applied “with lesser force”
to juveniles than to adults. Id. at 571, 125

N.C. App. 758, 853 S.E.2d 824 (2020), also is-
sued today.
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S.Ct. 1183 (first quoting Atkins v. Virginia,
536 U.S. 304, 319, 122 S.Ct. 2242, 153
L.Ed.2d 335 (2002)). According to the Court,
“[r]etribution is not proportional if the law’s
most severe penalty is imposed on one whose
culpability or blameworthiness is diminished,
to a substantial degree, by reason of youth
and immaturity.” Id. “As for deterrence, it is
unclear whether the death penalty has a
significant or even measurable deterrent ef-
fect on juveniles.... [And] the absence of
evidence of deterrent effect is of special con-
cern because the same characteristics that
render juveniles less culpable than adults
suggest as well that juveniles will be less
susceptible to deterrence.” Id. Thus, without
looking away from “the brutal crimes too
many juvenile offenders have committed,”
the Supreme Court concluded that “[t]he dif-
ferences between juvenile and adult offend-
ers are too marked and well understood to
risk allowing a youthful person to receive the
death penalty despite insufficient culpabili-
ty.” Id. at 572-73, 125 S.Ct. 1183.

1 24 In Graham v. Florida, the Supreme
Court reaffirmed its “observations in Roper
about the nature of juveniles” and the “fun-
damental differences between juvenile and
adult minds” in holding that the Eighth
Amendment forbid the imposition of life
without parole for juvenile non-homicide of-
fenders. 560 U.S. at 68, 130 S.Ct. 2011. The
Court explained that although a sentence of
life without parole was less severe than the
death penalty, the sentences “share some
characteristics ... that are shared by no
other sentences,” including that both “alter| ]
the offender’s life by a forfeiture that is
irrevocable” and “deprivel ] the convict of the
most basic liberties without giving hope of
restoration, except perhaps by executive
clemency—the remote possibility of which
does not mitigate the harshness of the sen-
tence.” Id. at 69-70, 130 S.Ct. 2011. The
Court also noted that life without parole was
“an especially harsh punishment for a juve-
nile” because “[u]nder this sentence a juve-
nile will on average serve more years and a
greater percentage of his life in prison than
an adult offender,” a “reality [that] cannot be
ignored.” Id. at 70-71, 130 S.Ct. 2011. As in
Roper, the Court examined the “penological
justification[s]” for imposing life without pa-
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role and concluded that “[wlith respect to life
without parole for juvenile nonhomicide of-
fenders, none of the goals of penal sanctions
that have been recognized as legitimate—
retribution, deterrence, incapacitation, and
rehabilitation—provides an adequate justifi-
cation” Id. at 71, 130 S.Ct. 2011 (citations
omitted). Accordingly, the Supreme Court
held that while states are “not required to
guarantee eventual freedom to a juvenile of-
fender convicted of a nonhomicide crime,”
states must give juvenile nonhomicide offend-
ers “some meaningful opportunity to obtain
release based on demonstrated maturity and
rehabilitation.” Id. at 75, 130 S.Ct. 2011.

9 25 Next, in Miller v. Alabama, the Su-
preme Court held “that mandatory life with-
out parole for those under the age of 18 at
the time of their crimes violates the Eighth
Amendment’s prohibition on ‘cruel and un-
usual punishments.”” 567 U.S. at 465, 132
S.Ct. 2455. In Miller, the Supreme Court
drew on “two strands of precedent reflecting
our concern with proportionate punishment.”
Id. at 470, 132 S.Ct. 2455. The first set of
precedents, which included Roper and Gra-
ham, “adopted categorical bans on sentenc-
ing practices based on mismatches between
the culpability of a class of offenders and the
severity of a penalty.” Id. These cases estab-
lished that “children are constitutionally dif-
ferent from adults for purposes of sentenc-
ing.” Id. at 471, 132 S.Ct. 2455. The second
set of precedents included cases “demanding
individualized sentencing when imposing the
death penalty.” Id. at 475, 132 S.Ct. 2455.
These cases demonstrated that “in imposing
a State’s harshest penalties, a sentencer
misses too much if he treats every child as an
adult” and in the process fails to consider a
juvenile offender’s “age and the wealth of
characteristics and circumstances attendant
to it.” Id. at 476-77, 132 S.Ct. 2455. Read
together, these two strands of precedent led
the Supreme Court to conclude that “the
Eighth Amendment forbids a sentencing
scheme that mandates life without possibility
of parole for juvenile offenders,” including
juveniles convicted of homicide offenses. Id.
at 479, 132 S.Ct. 2455.

1 26 Notably, the Supreme Court refused
to “consider [the juvenile offenders’] alterna-
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tive argument that the Eighth Amendment
requires a categorical bar on life without
parole for juveniles, or at least for those 14
and younger.” Id. Nonetheless, the Court
explained that

given all we have said in Roper, Graham,
and this decision about children’s diminish-
ed culpability and heightened capacity for
change, we think appropriate occasions for
sentencing juveniles to [life without parole]
will be uncommon. That is especially so
because of the great difficulty we noted in
Roper and Graham of distinguishing at
this early age between “the juvenile of-
fender whose crime reflects unfortunate
yet transient immaturity, and the rare ju-
venile offender whose crime reflects irrep-
arable corruption.” Roper, 543 U.S. at 573,
125 S.Ct. 1183; Graham, 560 U.S. at 68,
130 S.Ct. at 2026-2027. Although we do not
foreclose a sentencer’s ability to make that
judgment in homicide cases, we require it
to take into account how children are dif-
ferent, and how those differences counsel
against irrevocably sentencing them to a
lifetime in prison.
Id. at 479-80.

1 27 Finally, in Montgomery v. Louisiana,
the Supreme Court confirmed that Miller
announced a substantive constitutional rule
retroactively applicable in state post-convic-
tion proceedings. 577 U.S. at 200, 136 S.Ct.
718. The Supreme Court explained that un-
der Teague v. Lane, 489 U.S. 288, 109 S.Ct.
1060, 103 L.Ed.2d 334 (1989), “courts must
give retroactive effect to new watershed pro-
cedural rules and to substantive rules of con-
stitutional law.” Montgomery, 577 U.S. at
198, 136 S.Ct. 718. The latter category en-
compassed “‘rules forbidding criminal pun-
ishment of certain primary conduct,” as well
as ‘rules prohibiting a certain category of
punishment for a class of defendants because
of their status or offense.”” Id. (quoting Pen-
ry v. Lynaugh, 492 U.S. 302, 330, 88 S.Ct.
2055, 20 L.Ed.2d 1107 (1989)). Substantive
rules “set forth categorical -constitutional
guarantees that place certain criminal laws
and punishment altogether beyond the
State’s power to impose.” Id. at 201, 136
S.Ct. 718. The Supreme Court held that Mil-
ler announced the substantive rule that life

N.C. 377
without parole was forbidden as a “dispro-
portionate sentence” under the Eighth

Amendment for every juvenile homicide of-
fender whose crime reflected “transient im-
maturity” as opposed to “irreparable corrup-
tion.” Id. at 209, 136 S.Ct. 718.

1 28 In concluding that Miller announced a
substantive constitutional rule, Montgomery
clarified the scope and meaning of Miller’s
holding. The Supreme Court stated that
“lallthough Miller did not foreclose a sen-
tencer’s ability to impose life without parole
on a juvenile, [Miller] explained that a life-
time in prison is a disproportionate sentence
for all but the rarest of children, those whose
crimes reflect irreparable corruption.” Id. at
195, 136 S.Ct. 718 (cleaned up); see also id. at
208, 136 S.Ct. 718 (“The [Mzller] Court rec-
ognized that a sentencer might encounter the
rare juvenile offender who exhibits such irre-
trievable depravity that rehabilitation is im-
possible and life without parole is justified.”).
The Supreme Court further explained that
the existence of a discretionary sentencing
scheme did not itself guarantee that a juve-
nile homicide offender could constitutionally
be sentenced to life without parole:

Miller, then, did more than require a sen-

tencer to consider a juvenile offender’s

youth before imposing life without pa-
role. ... Even if a court considers a child’s

age before sentencing him or her to a

lifetime in prison, that sentence still vio-

lates the Eighth Amendment for a child
whose crime reflects unfortunate yet tran-
sient immaturity. Because Miller deter-
mined that sentencing a child to life with-
out parole is excessive for all but the rare
juvenile offender whose crime reflects ir-
reparable corruption, it rendered life with-

out parole an unconstitutional penalty for a

class of defendants because of their status—

that is, juvenile offenders whose crimes
reflect the transient immaturity of youth.

As a result, Miller announced a substan-

tive rule of constitutional law.

Id. (cleaned up). In reaching this conclusion,
the Court expressly rejected the argument
that “Maller is procedural because it did not
place any punishment beyond the State’s
power to impose,” holding instead that “Mil-
ler did bar life without parole ... for all but
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the rarest of juvenile offenders, those whose
crimes reflect permanent incorrigibility.” Id.
at 209, 136 S.Ct. 718.

1 29 As summarized in Montgomery, the
United States Supreme Court decisions ad-
dressing juvenile offenders up until this point
“drew a line between children whose crimes
reflect transient immaturity and those rare
children whose crimes reflect irreparable
corruption.” Id. A sentence of “life without
parole could be a proportionate sentence for
the latter kind of juvenile offender,” but not
the former. Id. (emphasis added). Sentencing
courts would be required to conduct “[a]
hearing where youth and its attendant char-
acteristics are considered as sentencing fac-
tors” in order to “separate those juveniles
who may be sentenced to life without parole”
(e.g., those “whose crimes reflect irreparable
corruption”) “from those who may not” (e.g.,
those “whose crimes reflect transient imma-
turity” and for whom life without parole is
“an excessive sentence”). Id. at 210, 136 S.Ct.
718 (cleaned up); see also id. at 211, 136 S.Ct.
718 (“That Miller did not impose a formal
factfinding requirement does not leave States
free to sentence a child whose crime reflects
transient immaturity to life without parole.
To the contrary, Miller established that this
punishment is disproportionate under the
Eighth Amendment.”). Thus, as the Court of
Appeals correctly held in this case, under the
precedents before it at the time Kelliher’s
appeal was decided, the Eighth Amendment
prohibited the imposition of a sentence of life
without parole on a juvenile who, like Kelli-
her, was found to be “neither incorrigible nor
irredeemable.”

2. The impact of Jones v. Mississippi

1 30 Yet our federal constitutional analy-
sis does not end with Roper, Graham, Mil-
ler, and Montgomery. After the Court of
Appeals issued its opinion in this case, the
United States Supreme Court decided Jones
v. Mississippi, another decision examining
the Eighth Amendment protections afforded
to juvenile homicide offenders. The State ar-
gues that even if the Court of Appeals cor-
rectly interpreted the United States Su-
preme Court’s earlier juvenile sentencing
decisions, Jones fundamentally alters the
Supreme Court’s Eighth Amendment juris-
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prudence. In the State’s view, Jones estab-
lishes that the Eighth Amendment requires
nothing more than the existence of a discre-
tionary sentencing procedure under which
the sentencer is allowed to consider a juve-
nile homicide offender’s youth; the State
contends that, after Jones, any juvenile
homicide offender can be sentenced to life
without parole once these procedural pre-
requisites have been satisfied. In contrast,
Kelliher reads Jones as a narrow ruling an-
swering a procedural question arising after
Miller and Montgomery: whether a sentenc-
ing court must enter a finding that the juve-
nile is irreparably corrupt before sentencing
that juvenile to life without parole. In Kelli-
her’s view, Jones solely addressed this ques-
tion and in no way abrogated the substan-
tive constitutional rule articulated in Miller
and Montgomery.

91 31 In Jomes, a Mississippi trial court
sentenced fifteen-year-old Brett Jones to life
without parole for first-degree murder. 141
S. Ct. at 1311. The court which sentenced
Jones did not enter a finding declaring Jones
“permanently incorrigible,” nor did the sen-
tencing court “provide an on-the-record sen-
tencing explanation with an implicit finding
that the defendant is permanently incorrigi-
ble.” Id. Jones argued that this omission
meant his sentence ran afoul of the substan-
tive Eighth Amendment rule articulated in
Miller and made retroactively applicable in
Montgomery. Id. The United States Supreme
Court disagreed.

T 32 According to the Supreme Court,
Miller and Montgomery “squarely rejected”
the argument that a sentencing court “must
also make a separate factual finding of per-
manent incorrigibility before sentencing a
murderer under 18 to life without parole.”
Id. at 1314. Instead, the Supreme Court
read Miller and Montgomery as establishing
that “a separate factual finding of perma-
nent incorrigibility is not required.” Id. at
1313; see also id. at 1318-19 (“The Court has
unequivocally stated that a separate factual
finding of permanent incorrigibility is not
required before a sentencer imposes a life-
without-parole sentence on a murderer un-
der 18.”). Additionally, the Supreme Court
explained that “an on-the-record sentencing
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explanation is not necessary to ensure that a
sentencer considers a defendant’s youth” be-
cause “if the sentencer has discretion to con-
sider the defendant’s youth, the sentencer
necessarily will consider the defendant’s
youth, especially if defense counsel advances
an argument based on the defendant’s
youth.” Id. at 1319. Therefore, the fact that
the sentencing court did not explicitly find
Jones to be incorrigible before sentencing
him to life without parole did not offend the
Eighth Amendment, as the sentencing court
possessed the discretion to impose a lesser
sentence based on its own consideration of
Jones’ youth. Id.

1 33 On its face, aspects of Jones could be
viewed as conflicting with, and thus implicitly
overruling, aspects of Miller and Montgom-
ery. For example, the Supreme Court in
Jones stated that “[iln a case involving an
individual who was under 18 when he or she
committed a homicide, a State’s discretionary
sentencing system is both constitutionally
necessary and constitutionally sufficient.” Id.
at 1313. As the State argues, this language
could be read to suggest that the Eighth
Amendment permits courts to sentence any
juvenile homicide offender to life without pa-
role, as long as the sentencing court does so
in an exercise of its discretion having consid-
ered the defendant’s youth. If the State were
correct, we would agree that Kelliher’s
Eighth Amendment claim would necessarily
fail: it is indisputable that his sentencing
court possessed the discretion to sentence
Kelliher to a lesser sentence, and the court
plainly considered his youth.

1 34 This expansive reading of Jones is in
significant tension with Miller and especially
Montgomery. In the latter case, the Supreme
Court explicitly rejected the argument the
State contends the Supreme Court adopted
in Jones, the argument that the Eighth
Amendment requires nothing more than that
“sentencing courts ... take children’s age
into account before condemning them to die
in prison.” Montgomery, 577 at 209, 136 S.Ct.
718. Instead, the Montgomery Court conclud-
ed that Miller “did bar life without parole
... for all but the rarest of juvenile offend-
ers, those whose crimes reflect permanent
incorrigibility.” Id.; see also id. at 208, 136

S.Ct. 718 (“Even if a court considers a child’s
age before sentencing him or her to a life-
time in prison, that sentence still violates the
Eighth Amendment for a child whose crime
reflects unfortunate yet transient immatu-
rity.” (cleaned up)). Thus, adopting the
State’s position would require us to read
Jones as repudiating core Eighth Amend-
ment principles articulated in Miller and
Montgomery.

1 35 The problem with the State’s pro-
posed interpretation of Jones is that it is
irreconcilable with the Supreme Court’s own
characterization of the question it was an-
swering in Jones, the narrowness of its hold-
ing, and its description of the relationship
between Jones and the Supreme Court’s pri-
or juvenile sentencing decisions. By its plain
terms, Jones makes clear that the Supreme
Court intended only to reject an effort to
append a new procedural requirement to
Miller’s and Montgomery’s substantive con-
stitutional rule; the Court did not intend to
retreat from the substantive constitutional
rule articulated in those cases.

1 36 For example, the Jones Court ex-
pressly and repeatedly affirmed that its deci-
sion was fully consistent with, and in no way
abrogated or overturned, Miller and Mont-
gomery. See, e.g., Jones, 141 S. Ct. at 1321
(“The Court’s decision today carefully follows
both Miller and Montgomery. ... Today’s
decision does not overrule Miller or Mont-
gomery.”); see also id. at 1337 (Sotomayor,
J., dissenting) (“[S]entencers should hold this
Court to its word: Miller and Montgomery
are still good law.”). The Jones Court charac-
terized its holding as addressing the narrow
question of whether to recognize “an addi-
tional constitutional requirement that the
sentencer must make a finding of permanent
incorrigibility before sentencing a murderer
under 18 to life without parole,” a require-
ment not imposed by the “significant changes
wrought by Miller and Montgomery.” Id. at
1322 (emphasis added); see also id. at 1323
(Thomas, J., concurring in the judgment)
(“The Court correctly holds that the Eighth
Amendment does not require a finding that a
minor be permanently incorrigible as a pre-
requisite to a sentence of life without pa-
role.”). The Jones Court explained that its
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answer to this question was compelled by
“what Miller and Montgomery said—that is,
their explicit language addressing the precise
question before us and definitively rejecting
any requirement of a finding of permanent
incorrigibility.” Id. (emphasis added). These
statements do not support the State’s argu-
ment that Jones countermanded previously
decided substantive Eighth Amendment doc-
trine.

1 37 Rather, the “explicit language ad-
dressing the precise question before” the Su-
preme Court in Jones demonstrates that the
Supreme Court’s procedural holding in that
case did not displace “Miller’s substantive
holding that life without parole is an exces-
sive sentence for children whose crimes re-
flect transient immaturity.” Montgomery, 577
U.S. at 210, 136 S.Ct. 718 (emphasis added).
Accordingly, we reject the State’s argument
that Jones controls when a juvenile homicide
offender who the sentencing court has found
to be redeemable is, nevertheless, sentenced
to life without parole. Certainly, Jones estab-
lishes that the Eighth Amendment does not
require a sentencing court to find a juvenile
homicide offender permanently incorrigible
before sentencing that juvenile to life without
parole under a discretionary sentencing
scheme like North Carolina’s. But Jores does
not alter the substantive Eighth Amendment
rule announced in Miller and Montgomery
which forbids a sentencing court from sen-
tencing redeemable juveniles to life without
parole. To hold otherwise would require us to
read Jones far more expansively than the
Supreme Court intended, the very sin that
Jones warns against committing. Instead,
Jones reflects the Supreme Court’s confi-
dence that sentencing courts with the discre-
tion to adjust juvenile offenders’ sentences
based on consideration of their youth will
exercise that discretion to distinguish be-
tween those juveniles who constitutionally
can be sentenced to life without parole and
those who cannot.

91 38 Therefore, consistent with Mailler,
Montgomery, and Jones, we conclude that
the Eighth Amendment categorically prohib-
its a sentencing court from sentencing any
juvenile to life without parole if the sentenc-
ing court has found the juvenile to be “nei-
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ther incorrigible nor irredeemable.” Based on
the sentencing court’s findings in this case,
specifically the court’s express finding that
Kelliher is “neither incorrigible nor irre-
deemable,” Kelliher cannot be sentenced to
life without parole consistent with the Eighth
Amendment. Having reached this conclusion,
we next address whether his aggregate sen-
tences requiring him to spend fifty years in
prison before becoming eligible for parole
constitute a de facto life without parole sen-
tence within the meaning of the Eighth
Amendment.

B. De facto life without parole is cogni-
zable under the Eighth Amendment

1 39 The Court of Appeals held that Kelli-
her’s sentences comprised a “de facto [life
without parole] sentence[ ]” which was “cog-
nizable as a cruel and unusual punishment
barred under” the Eighth Amendment. Kell:-
her, 273 N.C. App. at 633, 849 S.E.2d 333. As
recounted above, the Court of Appeals rea-
soned that in assessing the scope of protec-
tion afforded by the Eighth Amendment, it
would consider “the true reality of the actual
punishment imposed on a juvenile” rather
than how the punishment was formally de-
noted. Id. at 636, 849 S.E.2d 333. According-
ly, the Court of Appeals held that a sentence
constitutes de facto life without parole if it
deprives a juvenile offender “of the ‘hope for
some years of life outside prison walls’ re-
quired by Graham and Miller.” Id. at 641,
849 S.E.2d 333 (quoting Montgomery, 577
U.S. at 213, 136 S.Ct. 718). This proposition
held true even if the sentence resulted from
convictions for multiple offenses (or multiple
counts of the same offense), because “[t]he
applicability and scope of protection found in
the Eighth Amendment under both decisions
turned on the identity of the defendant, not
on the crimes perpetrated.” Id. at 639, 849
S.E.2d 333. In recognizing the de facto life
without parole doctrine, the Court of Appeals
joined what it characterized as the “clear
majority” of states to have considered this
question. Id. at 634-35, 849 S.E.2d 333.

7 40 Kelliher urges us to affirm and hold
that “the Eighth Amendment applies to juve-
nile offenders with lengthy sentences, includ-
ing sentences allowing a possibility of release
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before death.” In his view, the Eighth
Amendment requires granting all juvenile of-
fenders except those who have been deemed
incorrigible “a meaningful opportunity for re-
lease before most of their life has passed by,”
an opportunity his two consecutive life with
parole sentence denies him. By contrast, the
State argues that “[a]bsent further guidance
from the Supreme Court of the United
States,” this Court should not recognize sen-
tences other than those formally denoted life
without parole as implicating the Eighth
Amendment. Regardless, the State contends
that even if we were to recognize the de facto
life without parole doctrine, Kelliher’s sen-
tence is not akin to de facto life without
parole because “[a] sentence that affords a
defendant an opportunity for parole even at
an older age cannot be said to be its function-
al equivalent.”

[91 T 41 The question of whether to rec-
ognize lengthy and aggregate sentences as
de facto life without parole has not been
resolved by the United States Supreme
Court and has divided state and federal
courts. Nevertheless, our reading of the prin-
ciples enunciated in the Supreme Court’s ju-
venile sentencing cases persuades us that
Kelliher’s sentence triggers the substantive
constitutional rule set forth in Miller and
Montgomery. We agree with Kelliher and
the Court of Appeals that the Eighth Amend-
ment requires courts to afford redeemable
juvenile offenders “some meaningful opportu-
nity to obtain release based on demonstrated
maturity and rehabilitation.” Graham, 560
U.S. at 75, 130 S.Ct. 2011.

1 42 The crux of Roper, Graham, Miller,
and Montgomery was the uniqueness of ado-
lescence and the ways youth’s distinctive
characteristics related to the penological jus-
tifications for imposing criminal punishment.
The salient circumstances rendering certain
punishments constitutionally impermissible
in Miller and Montgomery related to the
nature of the offender, not the circumstances
of the crime. Put another way, the “underly-
ing rationale” of these cases was “not crime
specific.” State v. Null, 836 N.W. 2d 41, 73
(Iowa 2013). Further, the Supreme Court has
not drawn the distinction the State now
presses between sentences arising from a

single offense and those arising from multi-
ple offenses, despite having been presented
with multiple opportunities to do so. For
example, one of the juvenile offenders in
Miller was convicted of felony murder and
aggravated robbery, while the other was con-
victed of murder in the course of arson; the
Supreme Court did not indicate that the sub-
stantive constitutional rule it was announcing
varied in its applicability as between the two
juveniles. See Miller, 567 U.S. at 467-69, 132
S.Ct. 2455. And, as the Supreme Court of
Towa has noted, “after Miller, the Supreme
Court in several cases involving aggregate
crimes granted certiorari, vacated the sen-
tence, and remanded for consideration in
light of Miller.” Null, 836 N.W.2d at 73-74
(collecting cases).

71 43 As the Supreme Court has stated,
when it comes to the Eighth Amendment,
“reality cannot be ignored.” Graham, 560
U.S. at 71, 130 S.Ct. 2011. Therefore, we
agree with Kelliher and the Court of Appeals
that a sentence of fifty years before parole
eligibility is akin to a de facto sentence of life
without parole within the meaning of the
Eighth Amendment. Allowing a juvenile the
opportunity to be released on parole only
after spending fifty years in prison “den[ies]
the defendant the right to reenter the com-
munity” in any meaningful way. Id. at 74, 130
S.Ct. 2011; see also People v. Buffer, 434
Ill.Dec. 691, 2019 IL 122327, 1 33, 137 N.E.3d
763 (“Practically, and ultimately, the pros-
pect of geriatric release does not provide a
juvenile with a meaningful opportunity to
demonstrate the maturity and rehabilitation
required to obtain release and reenter soci-
ety.”).

III. State constitutional claim

1 44 We separately address Kelliher’s
claim arising under article I, section 27 of the
North Carolina Constitution, which provides
in full that “[e]xcessive bail shall not be
required, nor excessive fines imposed, nor
cruel or unusual punishments inflicted.” N.C.
Const. art. I, sec. 27. The State argues that
article I, section 27 should be interpreted in
lockstep with the Eighth Amendment—it
contends that the protections afforded by
article I, section 27 are coextensive with the
Eighth Amendment, such that the United
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States Supreme Court’s interpretation of the
Eighth Amendment controls our interpreta-
tion of article I, section 27. Kelliher argues
that both the text of article I, section 27 as
well as unique considerations embodied in
other provisions of the North Carolina Con-
stitution should compel us to independently
construe the scope of the protections afford-
ed by our state’s own constitution in this
context.

[10,11] T 45 We agree with Kelliher that
article I, section 27 of the North Carolina
Constitution offers protections distinet from,
and in this context broader than, those pro-
vided under the Eighth Amendment. Accord-
ingly, we hold that Kelliher’s sentence is
unconstitutional under article I, section 27 of
the North Carolina Constitution, regardless
of whether or not his sentence violates the
Eighth Amendment.?

A. Article I, Section 27 is distinct from
the Eighth Amendment

[12] 1 46 We first address the State’s
argument that article I, section 27 must be
interpreted in lockstep with the Eighth
Amendment. At the outset, we note the tex-
tual distinction between article I, section 27,
which prohibits punishment that is “cruel or
unusual,” and the Eighth Amendment, which
prohibits punishment that is “cruel and un-
usual.” Ordinarily, we presume that the
words of a statute or constitutional provision
mean what they say. See, e.g., State ex rel.
Mavrtin v. Preston, 325 N.C. 438, 449, 385
S.E.2d 473 (1989) (“In interpreting our Con-
stitution-as in interpreting a statute-where
the meaning is clear from the words used, we
will not search for a meaning elsewhere.”).
Thus, it is reasonable to presume that when
the Framers of the North Carolina Constitu-
tion chose the words “cruel or unusual,” they

5. Several state courts have recognized that con-
secutive sentences imposed on juveniles are sub-
ject to Graham and Miller-type limits under their
state constitution’s analog to the Eighth Amend-
ment or under their independent power to re-
view sentences. See, e.g., Brown wv. State, 10
N.E.3d 1, 7-8 (Ind. 2014) (holding that Miller
and Graham applied to 150-year aggregate sen-
tence when acting pursuant to state constitution-
al authority to review and revise sentences); State
v. Null, 836 N.-W.2d 41, 74-77 (Iowa 2013) (ex-
plaining that the “[Constitution of lowa] requires
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intended to prohibit punishment that was
either cruel or unusual, consistent with the
ordinary meaning of the disjunctive term
“or.” See, e.g., Carolina Power & Light Co. v.
City of Asheville, 358 N.C. 512, 519, 597
S.E.2d 717 (2004) (explaining that the proper
interpretation of a statute was influenced “by
the use of the conjunctive term ‘and’ within
the statute”); In re Duckett’s Claim, 271
N.C. 430, 437, 156 S.E.2d 838 (1967) (“[TIhe
disjunctive participle ‘or’ is used to indicate a
clear alternative. The second alternative is
not a part of the first, and its provisions
cannot be read into the first.”).

[13] 9 47 That article I, section 27 is
textually distinet from the Eighth Amend-
ment suggests that the people of North Car-
olina intended to provide a distinct set of
protections in the North Carolina Constitu-
tion than those provided to them by the
federal constitution. Cf. People v. Bullock,
440 Mich. 15, 31 n.11, 485 N.W.2d 866 (1992)
(“[T]t seems self-evident that any adjectival
phrase in the form ‘A or B’ necessarily en-
compasses a broader sweep than a phrase in
the form ‘A and B.” The set of punishments
which are either ‘cruel’ or ‘unusual’ would
seem necessarily broader than the set of
punishments which are both ‘cruel’ and ‘un-
usual.” ”); Commonwealth v. Concepcion, 487
Mass. 77, 86, 164 N.E.3d 842, cert. denied
sub nom. Concepcion v. Massachusetts, —
U.S. —, 142 S. Ct. 408, 211 L.Ed.2d 219
(2021) (stating that a Massachusetts constitu-
tional provision proscribing cruel or unusual
punishment “affords defendants greater pro-
tections than the Eighth Amendment does”).
At least one Justice of this Court has previ-
ously expressed his adherence to this view.
See Medley v. N.C. Dep’t of Correction, 330
N.C. 837, 846, 412 S.E.2d 654 (1992) (“The
disjunctive term ‘or’ in the State Constitution

. recogniz[ing] and apply[ing] the core teach-
ings of Roper, Graham, and Miller in making
sentencing decisions for long prison terms in-
volving juveniles ... [and] consider[ing] whether
the imposition of consecutive sentences would
result in a prison term of such length that it [is]
cruel and unusual punishment[.]”); Common-
wealth v. Perez, 477 Mass. 677, 686, 80 N.E.3d
967 (2017) (holding that Massachusetts constitu-
tion requires Miller-hearing before imposing ag-
gregate sentence exceeding the sentence that a
juvenile would receive for murder).
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expresses a prohibition on punishments more
inclusive than the FEighth Amendment.”)
(Martin, J., concurring). Given that our inter-
pretation of the North Carolina Constitution
always “begin[s] with the text,” Comm. to
Elect Dan Forest v. Emps. Pol. Action
Comm., 376 N.C. 558, 2021-NCSC-6, 1 15,
853 S.E.2d 698, there is reason to confer
interpretive significance on this textual dis-
tinction, ¢f William W. Berry III, Cruel and
Unusual Non-Capital Punishments, 58 Am.
Crim. L. Rev. 1627, 1653 (2021) (“In many
cases ... the state constitutional language is
different from the Eighth Amendment, and
often in significant ways. ... [TThese linguis-
tic differences provide the basis for broader,
or at least different, coverage of state pun-
ishments.”).

[14] 948 Further, even where a provision
of the North Carolina Constitution precisely
mirrors a provision of the United States Con-
stitution, “we have the authority to construe
our own constitution differently from the
construction by the United States Supreme
Court of the Federal Constitution, as long as
our citizens are thereby accorded no lesser
rights than they are guaranteed by the paral-
lel provision.” State v. Carter, 322 N.C. 709,
713, 370 S.E.2d 553 (1988); see also State wv.
Arrington, 311 N.C. 633, 642, 319 S.E.2d 254
(1984) (“In construing provisions of the Con-
stitution of North Carolina, this Court is not
bound by opinions of the Supreme Court of
the United States construing even identical
provisions in the Constitution of the United
States.”). Our independent authority to inter-
pret state constitutional provisions reflects
the unique role of state constitutions and
state courts within our system of federalism.
See generally Jeffrey S. Sutton, 51 Imperfect
Solutions: States and the Making of Ameri-
can Constitutional Law (2018). It also re-
flects the need to “give our Constitution a
liberal interpretation in favor of its citizens
with respect to those provisions which were
designed to safeguard the liberty and securi-
ty of the citizens in regard to both person
and property.” Corum v. Univ. of N.C.
Through Bd. of Governors, 330 N.C. 761, 783,
413 S.E.2d 276 (1992); see also John V. Orth
& Paul Martin Newby, The North Carolina
State Constitution 37 (2d ed. 2013) (“[Tlhese
provisions [in N.C. Const. art. I] ... empow-

er the state courts to provide protections
going even beyond those secured by the U.S.
Constitution.”).

[15] 1 49 Finally, the nature of the inqui-
ry the United States Supreme Court has
adopted in resolving cruel and unusual pun-
ishment claims itself suggests that state
courts should not reflexively defer to United
States Supreme Court precedent in assessing
similar claims arising under distinct state
constitutional provisions. As recounted above,
Eighth Amendment doctrine assesses a chal-
lenged punishment by reference to practices
in other jurisdictions, and ultimately requires
a court to “determine in the exercise of its
own independent judgment whether the pun-
ishment in question violates the [United
States] Constitution.” Graham, 560 U.S. at
61, 130 S.Ct. 2011. Thus, even if we were to
adhere to the United States Supreme Court’s
basic analytical framework, we might diverge
from the Court in how that framework is
applied. Although we have good reason to
(and indeed must) defer to the “independent
judgment” of the United States Supreme
Court in assessing whether a punishment is
cruel and unusual as judged against the stan-
dards embodied in the United States Consti-
tution, “[t]his Court is the only entity which
can answer with finality questions concerning
the proper construction and application of
the North Carolina Constitution.” Virmani v.
Presbyterian Health Servs. Corp., 350 N.C.
449, 474, 515 S.E.2d 675 (1999).

91 50 The constitutional text, our prece-
dents illustrating this Court’s role in inter-
preting the North Carolina Constitution, and
the nature of the inquiry used to determine
whether a punishment violates the federal
constitution all militate against interpreting
article I, section 27 in lockstep with the
Eighth Amendment. In response, the State
argues that this question was asked and an-
swered in a previous case, State v. Green, 348
N.C. 588, 502 S.E.2d 819 (1998), which the
State contends controls here. In Green, a
case in which a defendant who was convicted
of a first-degree sexual offense he committed
at age thirteen challenged his sentence of life
imprisonment, we noted the textual differ-
ence between article I, section 27 and the
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Eighth Amendment but observed that “this
Court historically has analyzed cruel and/or
unusual punishment claims by criminal de-
fendants the same under both the federal
and state constitutions.” Green, 348 N.C. at
603, 502 S.E.2d 819. In a footnote, we also
explained that we would not at that time
adopt Justice Martin’s argument regarding
the significance of article I, section 27’s use
of the disjunctive term “or” because “re-
search reveals neither subsequent movement
toward [Justice Martin’s] position by either
this Court or the Court of Appeals nor any
compelling reason to adopt such a position.”
Id. at 603 n.1, 502 S.E.2d 819.

1 51 Although these excerpts from Green
illustrate how this Court approached article
I, section 27 at the time that case was decid-
ed, the State’s argument that Green requires
us to approach article I, section 27 the same
exact way today misses the mark. Green’s
reasoning is starkly inconsistent with con-
temporary understandings of adolescence
which have been recognized by this Court.
For example, in Green we reasoned that the
defendant’s youth did not render his sen-
tence disproportionate in part because

the number of years a defendant has spent
on this planet is not solely determinative of
his “age.” Due to factors such as life expe-
rience, knowledge level, psychological de-
velopment, criminal familiarity, and so-
phistication and severity of the crime
charged, a criminal defendant may be
deemed to possess the wisdom and age of
individuals considerably older than his
chronological age.

348 N.C. at 610, 502 S.E.2d 819 (citations
omitted). Yet, as we recognized in State v.
James, a juvenile’s “chronological age and its
hallmark features” undermine the penologi-
cal justifications for imposing extreme sen-
tences on the vast majority of juveniles. 371
N.C. at 96, 813 S.E.2d 195 (quoting Miller,
567 U.S. at 477, 132 S.Ct. 2455).%5 In Green,

6. It is notable that the juvenile offender in Green,
Andre Demetrius Green, ‘“‘came from a home
where his father was an alcoholic and cocaine
abuser who provided no support for the family
and had little contact with defendant as a child.”
State v. Green, 348 N.C. 588, 593, 502 S.E.2d 819
(1998). Today, these circumstances would cer-
tainly be relevant if he were to be resentenced.
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we stated that an interest in the “protection
of law-abiding citizens from their predators,
regardless of the predators’ ages, is on the
ascendancy in our state and nation.” 348
N.C. at 608, 502 S.E.2d 819. We now recog-
nize that our practice of describing children
as “predators” fundamentally misapprehend-
ed the nature of childhood and, frequently,
reflected racialized notions of some chil-
dren’s supposedly inherent proclivity to com-
mit crimes. See The Superpredator Myth, 25
Years Later, Equal Just. Initiative (Apr. 7,
2014), https://eji.org/news/superpredator-
myth-20-years-later/; see also State v. Null,
836 N.W.2d 41, 56 (Iowa 2013) (noting that
the propagators of the juvenile “predator”
theory ultimately acknowledged that “the[ir]
predictions did not come to pass, that juve-
nile crime rates had in fact decreased over
the recent decades, that state legislative ac-
tions in the 1990s were taken during ‘an
environment of hysteria featuring highly
publicized heinous crimes committed by ju-
venile offenders,” and that recent scientific
evidence and empirical data invalidated the
juvenile superpredator myth.”); State v. Bel-
cher, 342 Conn. 1, 13-14, 268 A.3d 616 (2022)
(“[A] review of the superpredator theory and
its history demonstrates that the theory con-
stituted materially false and unreliable infor-
mation. ... Extensive research data and em-
pirical analysis quickly demonstrated that
the superpredator theory was baseless.”). As
Green itself recognized, our decision in that
case was very much a product of its time.
348 N.C. at 608, 502 S.E.2d 819 (“Similarly,
it is the general consensus that serious
youthful offenders must be dealt with more
severely than has recently been the case in
the juvenile system. These tides of thought
may ebb in the future, but for now, they
predominate in the arena of ideas.”). We
conclude today that Green’s time has passed;
our emerging science-based understanding
of childhood development necessitates aban-
doning its reasoning.”

7. To be clear, for the reasons stated above, we do
not believe Green is binding precedent with re-
spect to the question of how to interpret article I,
section 27 in relation to the Eighth Amendment.
However, even if it were, we believe the circum-
stances would justify departing from Green in
light of that decision’s outdated reasoning about
adolescence and subsequent decisions disavow-
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1 52 The State’s other argument against
this Court independently construing article I,
section 27 is that our doing so treads upon
the prerogatives of the legislature acting on
behalf of the people of North Carolina. Ac-
cording to the State, because “[t]he imposi-
tion of consecutive life with parole sentences
is permissible according to the sentencing
scheme enacted by our legislature,” and be-
cause United States Supreme Court juris-
prudence on this matter is unsettled, we
should “not be persuaded that the North
Carolina Constitution requires a broader ap-
proach to juvenile sentencing” than the ap-
proach required by the Eighth Amendment.
But as we long ago established and have
since repeatedly affirmed, the fact that the
legislature has enacted a statute does not
guarantee its constitutionality as applied in
all circumstances; interpreting constitutional
provisions is a quintessential judicial func-
tion. See, e.g., Bayard v. Singleton, 1 N.C. 5
(1787); McCrory v. Berger, 368 N.C. 633, 781
S.E.2d 248 (2016). While we always presume
that the legislature has acted within constitu-
tional bounds, it is this Court’s “solemn obli-
gation” to invalidate statutes which violate
the North Carolina Constitution, and our au-
thority to do so is “too firmly sanctioned . ..
to be questioned.” Stanmire v. Taylor, 48
N.C. 207, 211 (1855). Ultimately, “[qJuestions
concerning the proper construction and ap-
plication of the North Carolina Constitution
can be answered with finality only by this
Court.” State v. Jackson, 348 N.C. 644, 648,
503 S.E.2d 101 (1998).

[16] 9 53 For these reasons, we conclude
that article I, section 27 of the North Car-
olina Constitution need not be interpreted in
lockstep with the Eighth Amendment to the
United States Constitution. Although we give
“the most serious consideration” to United
States Supreme Court decisions and may “in
our discretion ... conclude that the reason-
ing of such decisions is persuasive,” State v.
Jackson, 348 N.C. 644, 648, 503 S.E.2d 101
(1998), we must strive to give effect to the
choices the people of North Carolina made in
constructing and adopting North Carolina’s

ing its central holding. Cf. N. Carolina Farm
Bureau Mut. Ins. Co., Inc. v. Dana, 379 N.C. 502,
2021-NCSC-161, 1 32, 866 S.E.2d 710 (Earls, 7.,
concurring) (describing the factors to consider

own Constitution reflecting North Carolin-
ians’ own aspirations and concerns. That in-
cludes giving effect to the people of North
Carolina’s choice to prohibit all punishments
that are either cruel or unusual. Accordingly,
we now turn to the North Carolina Constitu-
tion to define the protections afforded by
article I, section 27.

B. State constitutional principles

[17,18] 1 54 Although the two provisions
need not be interpreted in lockstep, the
Eighth Amendment to the United States
Constitution and article I, section 27 of the
North Carolina Constitution do share one
important similarity: neither precisely de-
fines the terms “cruel” or “unusual.” See
State v. Driver, 78 N.C. 423, 429 (1878) (ex-
plaining that while the North Carolina Con-
stitution does impose “a limit to the power of
the [jludge to punish ... [w]hat the precise
limit is, cannot be presecribed”). What is clear
from the plain meaning of both terms is that
determining whether a punishment is “cruel”
or “unusual” requires a contextual inquiry,
the results of which may change over time as
society evolves. Thus, we are persuaded that,
at this time, there is no reason to depart
from the basic Eighth Amendment analytical
framework as articulated by the United
States Supreme Court in cases like Trop and
Graham and described above. We draw the
meaning of article I, section 27 “from the
evolving standards of decency that mark the
progress of a maturing society,” Trop, 356
U.S. at 100-01, 78 S.Ct. 590, and we consider
“objective indicia of society’s standards”
when we “exercise [our] own independent
judgment [to decide] whether the punish-
ment in question violates the Constitution,”
Graham, 560 U.S. at 61, 130 S.Ct. 2011.

[19]1 ¥ 55 However, in exercising our in-
dependent judgment to assess a punishment
under article I, section 27, we must also
consider features unique to the North Car-
olina Constitution. This includes constitution-
al provisions appearing in the North Carolina

when determining if a challenged precedent
should be respected under the doctrine of stare
decisis).
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Constitution which have no federal counter-
part and which bear on the interpretation of
article I, section 27. See Stephenson v. Bayt-
lett, 355 N.C. 354, 378, 562 S.E.2d 377 (2002)
(“[AI constitutional provisions must be read
m part materia.”). Therefore, our interpreta-
tion of article I, section 27 is informed by
other provisions of the North Carolina Con-
stitution addressing the purposes of criminal
punishment and the rights of North Car-
olina’s juveniles. We conclude that in light of
provisions of the North Carolina Constitution
not found in the United States Constitution,
sentencing a juvenile who is neither incorrigi-
ble nor irredeemable to life without parole is
cruel within the meaning of article I, section
217.

1 56 First, sentencing a juvenile who can
be rehabilitated to life without parole is cruel
because it allows retribution to completely
override the rehabilitative function of crimi-
nal punishment. Although the United States
Supreme Court also relied on its account of
the penological justifications for punishment
in holding certain sentences unconstitutional
as applied to juveniles, the North Carolina
Constitution is unique in expressly providing
that “[t]he object of punishments” in North
Carolina are “not only to satisfy justice, but
also to reform the offender and thus prevent
crime....” N.C. Const. Art. XI, § 2 (empha-
sis added). A punishment which consigns an
offender to spend his or her entire life in
prison is plainly unconcerned with “re-
form[ing] the offender.” In the context of an
adult defendant, such a punishment can typi-
cally be justified—either because the nature
of the defendant’s crimes means “justice”
requires such a harsh sentence, or because
the State has concluded that adults who com-
mit certain of the most egregious criminal
offenses cannot possibly be “reform[ed].”

1 57 However, with “exceedingly rare” ex-
ceptions, that logic does not hold when deal-
ing with juvenile offenders. James, 371 N.C.
at 97, 813 S.E.2d 195. Because juveniles have
less than fully developed cognitive, social,
and emotional skills, they have lessened mor-
al culpability for their actions as compared to
adults. Id. at 96, 813 S.E.2d 195. Because
juveniles are inherently malleable, they have
a greater chance of being rehabilitated as
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compared to adults. Further, juveniles who
become involved in the criminal justice sys-
tem are disproportionately likely to have ex-
perienced various childhood traumas, such as
Adverse Childhood Experiences (ACEs),
which demonstrably impair their cognitive
processing and may be expressed, as ably
summarized in an amicus brief by Disability
Rights North Carolina, “by the early onset
of risk behaviors, dysregulation of biological
stress systems, alterations in brain anatomy
and function, suppression of the immune sys-
tem, and potential alterations in the child’s
epigenome.” Sentencing the vast majority of
juvenile offenders to spend their lives in
prison is unjustifiable given the “object of
punishments” as defined by article XI, sec-
tion 2. Given juveniles’ diminished moral cul-
pability, it is unjustifiably retributive; given
juveniles’ heightened capacity for change, it
unjustifiably disavows the goal of reform.
Punishment which does not correspond to
the penological functions enumerated in
North Carolina’s Constitution is cruel.

1 58 Second, sentencing a juvenile who can
be rehabilitated to life without parole is cruel
because it ignores North Carolina’s constitu-
tionally expressed commitment to nurturing
the potential of all our state’s children. This
commitment is enumerated in two different
provisions of our constitution: article I, sec-
tion 15, which states that “[t]he people have a
right to the privilege of education, and it is
the duty of the State to guard and maintain
that right,” and article IX, section 1, which
states that “[r]eligion, morality, and knowl-
edge being necessary to good government
and the happiness of mankind, schools, li-
braries, and the means of education shall
forever be encouraged.” Our constitution’s
recognition that “[t]he promotion of edu-
cation generally, and educational opportunity
in particular, is of paramount public impor-
tance to our state” reflects the understanding
that “our collective citizenry” benefits when
all children are given the chance to realize
their potential. Hart v. State, 368 N.C. 122,
138, 774 S.E.2d 281 (2015). Of course, a child
who commits a homicide will, justifiably, be
denied many life opportunities afforded to
other children. But even the child who com-
mits a homicide can, with “exceedingly rare”
exceptions, eventually hope to acquire the
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knowledge, skills, and self-awareness needed
to develop into a different kind of person,
someone who can make a positive contribu-
tion to “our collective citizenry.” In light of
our constitutional commitment to helping all
children realize their potential and our recog-
nition of the interest of all North Carolinians
in so doing, it is cruel to sentence a juvenile
who has the potential to be rehabilitated to a
sentence which deprives him or her of a
meaningful opportunity to reenter society
and contribute to this state.

1 59 To summarize, we hold that sentenc-
ing a juvenile who can be rehabilitated to life
without parole is cruel within the meaning of
article I, section 27 of the North Carolina
Constitution. Our conclusion that juvenile life
without parole is cruel is bolstered by the
recognition that “the United States is the
only country in the world that imposes juve-
nile life without parole sentences; such sen-
tences are banned in every other country and
prohibited by human rights treaties.” Ben
Finholt et al., Juvenile Life Without Parole
i North Carolina, 110 J. Crim. L. & Crimi-
nology 141, 143 (2020). It is also bolstered by
empirical data demonstrating that an individ-
ual juvenile offender’s chances of receiving a
sentence of life without parole may be at
least partially attributable to factors that are
not salient in assessing the penological ap-
propriateness of a sentence, such as race,
socioeconomic status, and geography. See,
e.g., id. at 163 (describing results of regres-
sion analysis showing that juvenile life with-
out parole sentences “are more likely ... in
North Carolina counties with a black popula-
tion that is above average (20.9%) and in
counties where the poverty rate is below
average (16.1%)”. In addition, based on the
science of adolescent brain development that
this Court has previously recognized and our
constitutional commitments to rehabilitating
criminal offenders and nurturing the poten-
tial of all of North Carolina’s children, we
also conclude that juvenile offenders are pre-
sumed to have the capacity to change. “[Llife
without parole sentences for juveniles should
be exceedingly rare and reserved for specifi-
cally described individuals,” that is, those
who cannot be rehabilitated. James, 371 N.C.
at 96-97, 813 S.E.2d 195. Thus, unless the
trial court expressly finds that a juvenile

homicide offender is one of those “exceeding-
ly rare” juveniles who cannot be rehabilitat-
ed, he or she cannot be sentenced to life
without parole.

C. De facto life without parole is cogni-
zable under Article I, Section 27

1 60 In this case, because the trial court
found that he was “neither incorrigible nor
irredeemable,” Kelliher cannot be sentenced
to life without parole consistent with article
I, section 27 of the North Carolina Constitu-
tion. But Kelliher was not technically sen-
tenced to life without parole; he was given
two consecutive sentences of life with parole,
each requiring him to serve twenty-five years
in prison before becoming eligible for parole.
Furthermore, Kelliher did not raise an as-
applied claim asserting that his sentence was
constitutionally disproportionate based on
the particular circumstances of his case.
Rather, Kelliher has argued that it is facially
unconstitutional under article I, section 27 to
sentence any juvenile who can be rehabilitat-
ed to life without parole, and that he is
among the class of juveniles for whom such a
sentence is forbidden. Thus, to prevail on his
state constitutional claim, Kelliher must also
establish that his sentence of a term of fifty
years in prison before becoming eligible for
parole is a de facto sentence of life without
parole—otherwise, he has not received a sen-
tence which, under his own theory, violates
article I, section 27.

1 61 Our recognition that article I, section
27 prohibits the imposition of a sentence of
life without parole for almost all juvenile
offenders is rooted in the insight that juve-
nile offenders are different from adult crimi-
nal defendants in ways that are significant
with respect to extreme sentences. What
makes the juvenile offender different is the
fact that he or she is a child, not the nature
or number of the crimes he or she has com-
mitted. Indeed, the fact that the juvenile
committed multiple crimes (as opposed to a
single offense) itself likely reflects distinctive
features of youth. A child who commits multi-
ple criminal offenses is no less a child than a
child who commits a single criminal offense
or a child who commits none. Cf. State v.
Moore, 149 Ohio St.3d 557, 76 N.E.3d 1127,
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1142 (2016) (“Whether the sentence is the
product of a discrete offense or multiple of-
fenses, the fact remains that it was a juvenile
who committed the one offense or several
offenses and who has diminished moral cul-
pability.”). The protections afforded by arti-
cle I, section 27 that are applicable to Kelli-
her emanate from his status as within a
category of offenders understood to have di-
minished moral culpability. The fact that he
committed multiple offenses does not change
the fact that he was, at the time he commit-
ted those offenses, a child understood to be
less morally culpable for his actions than an
adult. These distinctive features of youth
compel us to recognize that a sentence which
deprives a juvenile of any genuine opportuni-
ty to earn his or her release by demonstrat-
ing that he or she has been rehabilitated is,
in effect if not in name, a sentence of life
without parole within the meaning of article
I, section 27.

[20] T 62 A genuine opportunity requires
both some meaningful amount of time to
demonstrate maturity while the juvenile of-
fender is incarcerated and some meaningful
amount of time to establish a life outside of
prison should he or she be released. As the
Court of Appeals correctly noted, “[s]everal
courts have held de facto [life without parole]
sentences that do not conclusively extend
beyond the juvenile’s natural life are none-
theless unconstitutional sentences, and many
of them have found such sentences to exist
when release (either through completion of
the sentence or opportunity for parole) is
only available after roughly 50 years, and
sometimes less.” Kelliher, 273 N.C. App. at
641, 849 S.E.2d 333 (collecting cases); see
also Carter v. State, 461 Md. 295, 352, 192
A.3d 695 (2018) (“Many courts have conclud-
ed that a sentence of a term of years that
precludes parole consideration for a half cen-
tury or more is equivalent to a sentence of
life without parole.”). Indeed, a clear majori-
ty of jurisdictions to consider this issue rec-
ognize de facto life without parole sentences
as cognizable under the Eighth Amendment
or independent state constitutional provisions
which therefore may warrant relief under
Graham and Miller or similar state-law prin-
ciples. See Kelliher, 273 N.C. App. at 641, 849
S.E.2d 333; see also State v. Haag, 198 Wash.
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2d 309, 327, 495 P.3d 241 (2021) (concluding
that a 46-year sentence is de facto life with-
out parole because it deprives a juvenile of-
fender of a meaningful opportunity to reen-
ter society and have a meaningful life); State
ex. rel Carr v. Wallace, 527 S.W.3d 55, 63-64
(Mo. 2017) (concluding that mandatory con-
current sentences with parole eligibility after
50 years constituted a de facto life without
parole sentence subject to Miller’s sentenc-
ing requirements); Bear Cloud v. State, 334
P.3d 132, 141-42 (Wy. 2014) (concluding that
consecutive sentences, including a life sen-
tence for homicide, providing parole eligibili-
ty after 45 years was de facto life without
parole sentenced controlled by Miller); Casi-
ano v. Comm’r of Corr., 317 Conn. 52, 115
A.3d 1031, 104748 (2015) (concluding that a
juvenile’s 50 year sentence before parole eli-
gibility was a de facto life without parole
sentence controlled by Miller). We agree
with the Court of Appeals that a sentence of
fifty years before being eligible to be consid-
ered for parole denies a meaningful opportu-
nity for release for several reasons.

1 63 First, a fifty-year sentence means
there is a distinct possibility that a juvenile
offender will not live long enough to have the
opportunity to demonstrate that he has been
rehabilitated. Notably, the United States
Sentencing Commission has defined “a sen-
tence length of 470 months or longer,” or 39
years and two months, as a de facto life
sentence because this sentence is “consistent
with the average life expectancy of federal
criminal offenders.” United States Sentenc-
ing Commission, Life Sentences in the Feder-
al System (February 2015), https://www.ussc.
gov/sites/default/files/pdf/research-and-
publications/research-projects-and-surveys/
miscellaneous/20150226_Life_Sentences.pdf.

1 64 Moreover, juvenile offenders like Kel-
liher are distinct from the average person of
equivalent age. They are both disproportion-
ately likely to have experienced multiple and
often severe childhood traumas, and they will
spend the vast majority of their lives within
the walls of a prison. Both of these circum-
stances can significantly reduce an individu-
al’s life expectancy. See Naja H. Rod, et al.,
Tragjectories of childhood adversity and mor-
tality in early adulthood: a population-based
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cohort study. 396 (No. 10249) Lancet, 489-97
(2020) (finding that children who experience
multiple adverse experiences “had a 4.54
times higher all-cause mortality risk ... than
that of children with a low adversity trajecto-
ry” with the most common causes of death
being “accidents, suicides, and cancer”); see
also Michigan Life Expectancy Data for
Youth Serving Natural Life Sentences 2
(finding that the average life expectancy for
juveniles who received natural life sentences
was 50.6 years), http://www.lb7.uscourts.gov/
documents/17-12441.pdf. Thus, in general,
sentencing a juvenile offender to fifty years
in prison means he or she will die in prison
before ever having the chance to go before
the Parole Commission.

1 65 Second, a fifty-year sentence means
that even if the juvenile offender is released
from prison, he or she will have little chance
of reintegrating into society in any meaning-
ful way. Having spent at least five decades in
prison, a juvenile offender released on parole
will face overwhelming challenges when at-
tempting to obtain employment, secure hous-
ing, and establish ties with family members
or the broader community. See, e.g., Kelly
Elizabeth Orians, “I'll Say I'm Home, I
Won't Say I'm Free”: Persistent Barriers to
Housing, Employment, and Financial Secu-
rity for Formerly Incarcerated People in
Low Income Communities of Color, 25 Nat'l
Black L. J. 23, 25-26 (2016) (“[R]esearch has
also found dramatic unemployment rates
amongst formerly incarcerated people, in
some cases as high as 77 percent after the
first year of release.”). Juveniles who enter
prison at a young age and exit decades later
will need to navigate all the difficulties inher-
ent in reentry after being incarcerated, in the
context of a dramatically different society
than the one they remember. Cf. People v.
Contreras, 4 Cal. 5th 349, 368, 229 Cal.
Rptr.3d 249, 411 P.3d 445 (2018) (requiring
juvenile to serve fifty years before parole
eligible does not provide “sufficient period to
achieve reintegration as a productive and
respected member of the citizenry”). Given

8. Other states have found legislative indications
of what sentence would provide a meaningful
opportunity to obtain release in state statutes
that provide for parole eligibility at age sixty
even when a defendant is sentenced to life with-

these difficulties—and the diminished life ex-
pectancy of a juvenile offender who has spent
five decades in prison—a fifty-year sentence
deprives juvenile offenders of any real
chance of establishing an independent life
upon reentering society.

1 66 Having determined that fifty years is
a de facto life without parole sentence, we
are still faced with the question of how long
is too long. We acknowledge that fixing the
boundary between a lengthy but constitution-
ally permissible sentence and an unconstitu-
tional de facto life without parole sentence
necessarily requires an exercise of judgment.
But it is the role of this Court to “give[ ]
specific content” to state constitutional provi-
sions. Orth & Newby at 37. We conclude that
in light of the requirements of article I,
section 27 and the practical realities as expe-
rienced by juvenile offenders recounted
above, any sentence or sentences which, indi-
vidually or collectively, require a juvenile to
serve more than forty years in prison before
becoming eligible for parole is a de facto
sentence of life without parole within the
meaning of article I, section 27.

7 67 The Court of Appeals held that any
sentence or combination of sentences exceed-
ing twenty-five years before parole eligibility
constituted a de facto sentence of life without
parole. Kelliher, 273 N.C. App. at 643, 849
S.E.2d 333. In reaching this conclusion, the
Court of Appeals relied principally on the
fact that, following Miller, the General As-
sembly established that a juvenile who is
convicted of first-degree murder “shall serve
a minimum of 25 years imprisonment prior to
becoming eligible for parole.” Id. (citing
N.C.G.S. § 15A-1340.19A). Although other
state courts have looked to their own Miller-
fix statutes in defining what constitutes a
sentence of de facto life without parole, see
e.g., People v. Buffer, 434 Ill.Dec. 691, 2019
IL 122327, 1 40, 137 N.E.3d 763, 774, we
cannot do so here because the North Car-
olina statute is silent on how to sentence
multiple counts of premeditated murder.®

out parole. See Carter v. State, 461 Md. 295, 356,
192 A.3d 695 (2018) (“In considering any of
these benchmarks, we must also keep in mind
that the Supreme Court has equated the ‘mean-
ingful opportunity for release based on demon-
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1 68 Instead, we acknowledge that the
General Assembly’s silence on this question
leaves it as a matter of constitutional inter-
pretation. The fact that the legislature has
not spoken cannot relieve us of the obligation
to interpret and apply the state constitution’s
guarantee of protection from cruel or unusual
punishment in the context of all the other
state constitutional provisions that have rele-
vance here. We identify forty years as the
threshold distinguishing a permissible sen-
tence from an impermissible de facto life
without parole sentence for juveniles not
found to be irredeemable, based upon our
understanding of the minimum amount of
time necessary to assure most juvenile of-
fenders are afforded a genuine opportunity
to demonstrate they have been rehabilitated
and, if released, to establish a meaningful life
outside prison walls.

T 69 We reach this conclusion for several
reasons. First, a maximum of forty years of
pre-parole eligibility strikes a balance be-
tween two competing—though not equally
weighty—interests: our interest in respecting
the legislature’s choice to afford trial courts
the discretion to run multiple sentences ei-
ther concurrently or consecutively, see
N.C.G.S. § 15A-1354(a), and our obligation to
enforce the constitutional prohibition on “cru-
el or unusual punishment.” N.C. Const. art. I,
§ 27; see State v. Comner, 2022-NCSC-79,
1 61, 873 S.E.2d 339. A maximum of forty
years before parole eligibility still allows trial
courts to sentence juvenile offenders to mul-
tiple consecutive sentences if they have com-
mitted multiple crimes (up to 40 years in
prison before parole eligibility), while also
accounting for the hallmark differences be-
tween children and adults noted above that
dilute the penological justifications for impos-
ing extreme punishments on juvenile offend-
ers.

[21] T 70 A forty-year maximum term
before parole eligibility also supports the re-
habilitative goal of criminal punishment. We
agree with the United States Supreme Court
that for rehabilitation to occur, juvenile of-
fenders “must be given the opportunity to
show their crime did not reflect irreparable

strated maturity and rehabilitation” with a ‘hope
for some years of life outside prison walls.””’)
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corruptions; and, if it did not, their hope for
some years of life outside prison walls must
be restored.” Montgomery, 577 U.S. at 213,
136 S.Ct. 718. It is cruel to sentence a juve-
nile who has the potential to be rehabilitated
to a sentence which deprives him or her of a
meaningful opportunity to reenter society
and contribute to our state. Cf. Naovarath v.
State, 105 Nev. 525, 526, 779 P.2d 944 (1989)
(“All but the deadliest and most unsalvagea-
ble of prisoners have the right to appear
before the board of parole to try and show
that they have behaved well in prison con-
fines and that their moral and spiritual bet-
terment merits consideration of some adjust-
ment of their sentences. Denial of this vital
opportunity means denial of hope; it means
that good behavior and character improve-
ment are immaterial; it means that whatever
the future might hold in store for the mind
and spirit of [a juvenile offender] he will
remain in prison for the rest of his days.”).
Establishing a constitutional maximum of 40
years of before parole eligibility ensures that
juvenile offenders will indeed have a realistic
hope of a meaningful opportunity for reentry.

T 71 As an initial matter, life expectancy
data suggests that a forty-year pre-parole
eligibility maximum will provide juvenile of-
fenders with a realistic hope of meaningful
years of life outside prison walls. Because the
oldest offenders considered juveniles are sev-
enteen years old, a forty-year term would
mean that a juvenile offender will—at lat-
est—Dbe initially eligible for parole beginning
at the age of fifty-seven. Although statistics
indicate that nearly all fifty-seven-year-olds
have more years behind them than in front of
them, the opportunity for parole at age fifty-
seven nevertheless adequately ensures that
such offenders may hold a realistic “hope for
some years of life outside prison walls.” This
demarcation aligns with data from the U.S.
Sentencing Commission noted above, which
defines a sentence of at least 39 years and
two months as a de facto life sentence.

1 72 Notably, ensuring that juvenile of-
fenders maintain a realistic hope of some
meaningful years of life outside of prison
encourages personal development and pro-

(citing Montgomery v. Louisiana, 577 U.S. 190,
213, 136 S.Ct. 718, 193 L.Ed.2d 599 (2016)).
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social behaviors during incarceration, such as
furthering one’s education, gaining technical
or professional skills, and maintaining bonds
with friends and loved ones. Cf. Contreras, 4
Cal. 5th at 368 (“[A] juvenile offender’s pros-
pect of rehabilitation is not simply a matter
of outgrowing the transient qualities of
youth; it also depends on the incentives and
opportunities available to the juvenile going
forward.”). This stands in stark contrast to a
rule that would base the constitutional line
solely upon life expectancy, which would
functionally—and cruelly—seek to extract
the maximum amount of punishment out of
juvenile offenders before releasing them
sometime shortly before their expected
death. See Graham, 560 U.S. at 79, 130 S.Ct.
2011 (“A young person who knows that he or
she has no chance to leave prison before life’s
end has little incentive to become a responsi-
ble individual.”); see also Wayne A. Logan,
Proportionality and Punishment: I'mposing
Life Without Parole on Juveniles, 33 Wake
Forest L. Rev. 681, 712-714 (1998) (describ-
ing the “hopelessness and despair” experi-
enced by juvenile offenders serving life sen-
tences who additionally face “far greater risk
of physical—and sexual—assault by older,
more mature offenders”). Such a rule would
thwart rather than further the rehabilitative
function of punishment.

1 73 Employment data likewise supports
this constitutional limit. In addition to “life,
liberty, ... and the pursuit of happiness,”
our state Constitution enshrines all people
with another fundamental right: “the enjoy-
ment of the fruits of their own labor.” N.C.
Const. Art. I, § 1. This constitutional provi-
sion, “although perhaps aimed originally at
slavery,” has provided the basis for constitu-
tional challenges against undue restraints on
employment. Orth & Newby at 46; see also
State v. Harris, 216 N.C. 746, 759, 6 S.E.2d
854 (1940) (a law that destroys the opportuni-
ty to make a living is “a legal grotesquery”).
Although they will face significant barriers,
juvenile offenders who have the opportunity
for parole eligibility after forty years never-
theless may maintain a realistic hope that
they may be able to engage in gainful em-
ployment (and enjoy its subsequent fruits)
upon release from incarceration, as two exist-
ing employment legal frameworks—social se-

curity and state retirement benefits—illus-
trate.

7 74 In the social security administrative
context, “medical-vocational guidelines, com-
monly referred to as ‘grids,” distill and con-
solidate long-standing medical evaluation pol-
icies employed in disability determinations.”
Henderson v. North Carolina Dep’t of Hu-
man Resources, Div. of Social Services, 91
N.C. App. 527, 534, 372 S.E.2d 887 (1988).
These grids “identify job requirements, in-
terrelate a claimant’s physical ability with his
age, education, and previous work experi-
ence, and direct a conclusion whether work
exists that the claimant could perform.” Id.;
see, e.g., Barnhart v. Thomas, 540 U.S. 20,
23 — 24, 124 S.Ct. 376, 157 L.Ed.2d 333 (2003)
(summarizing the Social Security Administra-
tion’s disability determination process); Har-
vey v. Heckler, 814 F.2d 162, 164 (4th Cir.
1987) (same).

1 75 While social security eligibility deter-
minations are inherently fact-specific, the
grids and their accompanying guidelines pro-
vide useful context regarding the impact of
age, education, and work experience on em-
ployment prospects. For instance, “[a]d-
vanced age [(65 and over)] and a history of
unskilled work or no work experience would
ordinarily offset any vocational advantages
that might accrue by reason of any remote
past education, whether it is more or less
than limited education.” CFR Appendix 2 to
Subpart P of Part 404 — Medical-Vocational
Guidelines, § 200.00(d) (https://www.ssa.gov/
OP_Home/cfr20/404/404-app-p02.htm). By
contrast, “[t]he presence of acquired skills
that are readily transferable to a significant
range of skilled work within an individual’s
residual functional capacity would ordinarily
warrant a finding of ability to engage in
substantial gainful activity regardless of the
adversity of age, or whether the individual’s
formal education is commensurate with his or
her demonstrated skill level.” Id. at
§ 200.00(e). Generally, a person of advanced
age, who is limited to sedentary work, with
limited or less education, and unskilled or no
work experience, is deemed disabled and
without employment prospects. Id. at
§ 201.01.
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1 76 In the context of juvenile sentencing,
these guidelines support establishing a forty-
year maximum term before parole eligibility
for juvenile offenders. First, the physical and
mental impacts of a decades-long period of
incarceration could reasonably be considered
a disabling condition, or at least a significant
barrier to future employment. Next, juvenile
offenders are unlikely to have access to ro-
bust advanced educational opportunities
while incarcerated. Likewise, juvenile offend-
ers are unlikely to have access to many
skilled labor opportunities while incarcerat-
ed. As such, the social security guidelines
suggest that the closer a juvenile offender
gets to “advanced age,” the less likely he is
to be able to find gainful employment upon
release. However, the guidelines suggest that
with the benefit of some education and work
experience while incarcerated, juvenile of-
fenders with the opportunity for parole after
forty years may nevertheless maintain a real-
istic hope that they will be able to find
meaningful employment upon their reentry
into society.

9 77 The employment rationale is further
supported by a second existing legal frame-
work: North Carolina state retirement eligi-
bility. As the Court of Appeals noted, other
states have also looked at retirement age in
assessing whether a sentence for a redeema-
ble juvenile is a de facto life without parole
sentence. Kelliher, 273 N.C. App. at 641, 849
S.E.2d 333. Under North Carolina law, a
person may retire with unreduced retirement
benefits after 30 years of creditable work
with the state at any age, after 25 years of
creditable work at age 60, and, most impor-
tantly, after five years of creditable work
with the state at age 65. See N.C.G.S. § 135-
5(21)(2)(a). Accordingly, under our state re-
tirement system, the minimum career recog-
nized by law to entitle one to retirement with
benefits is five years of employment at age
65. In general, across all sectors, the average
retirement age in North Carolina is 63. See
Average Retirement Age by State, https:/
worldpopulationreview.com/state-rankings/
average-retirement-income-by-state.

1 78 As this data illustrates, a sentence
consigning a juvenile to prison after age 60
will prevent that juvenile from completing
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what the people of our state consider to be a
minimal career of service in time to also
retire at age 65. If a meaningful opportunity
for life after release must provide for “hope”
and a chance for “fulfillment outside prison
walls,” “reconciliation with society,” and “the
opportunity to achieve maturity of judgment
and self-recognition of human worth and po-
tential,” Graham, 560 U.S. at 79, 130 S.Ct.
2011, then providing some opportunity for a
non-incorrigible juvenile offender to seek to
work for a living upon release is necessary.
Our constitution, statutes, and demographic
data demonstrate that a sentence deprives a
person of a meaningful opportunity to work if
they are not eligible for parole before they
turn sixty years old. Recognizing that an
individual released from custody after having
spent their entire adult life in prison will
need some time to acquire a job, juveniles
sentenced to more than 40 years’ incarcera-
tion will not have a meaningful opportunity
to work as that is understood under North
Carolina law.

[22] T 79 To be clear, our interpretation
of what constitutes cruel or unusual punish-
ment as applied to a juvenile offender does
not extend to the context of adult offenders.
Our decision to recognize the de facto life
without parole doctrine in this case does not
disturb our previous statements addressing
sentences imposed on adult criminal defen-
dants that “[t]he imposition of consecutive
life sentences, standing alone, does not con-
stitute cruel or unusual punishment” and
that “[a] defendant may be convicted of and
sentenced for each specific criminal act
which he commits.” State v. Ysaguire, 309
N.C. 780, 786, 309 S.E.2d 436 (1983). As we
have explained, it is the unique characteris-
tics of youth—and the specific ways those
unique characteristics relate to the penologi-
cal justifications for imposing punishment—
that render consecutive life sentences cruel
as applied to juvenile offenders. A child who
commits multiple offenses is still a child, and
the constitutionally salient features of youth
with respect to sentencing cannot be disre-
garded.

[23] T 80 Further, our recognition of the
de facto life without parole doctrine does not
dispossess the trial court or other decision-
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makers in the criminal justice system of their
discretion to weigh the circumstances sur-
rounding a juvenile offender’s conduct, in-
cluding the number of offenses committed, in
deciding that juvenile’s ultimate fate. These
circumstances are likely to be relevant in the
district attorney’s initial charging decision, in
the jury’s deliberations, in the sentencing
court’s initial determination of whether the
juvenile can be rehabilitated, in the Parole
Commission’s disposition of an offender’s re-
quest for release, and in the Governor’s deci-
sion to grant or deny a clemency petition.
“[TThe fact that the defendants were convict-
ed of multiple crimes may well be relevant in
the analysis of individual culpability” when
assessing whether or not a juvenile homicide
offender is one of the rare juveniles who
cannot be rehabilitated, Null, 836 N.W.2d at
73, but the fact that a juvenile offender was
convicted of multiple crimes is not, on its
own, sufficient to consign that juvenile to life
in prison from the outset.

1 81 Finally, it bears repeating that an
opportunity for consideration for parole is no
guarantee that parole will ever be granted.
Instead, a decision regarding whether a juve-
nile offender serving a life sentence will be
released will be made based on the factors
and circumstances present at the most rele-
vant time. Recognizing that our state consti-
tution’s prohibition of cruel or unusual sen-
tences applies to de facto life without parole
sentences merely provides that consideration
of the possibility of parole can be made at a
time when the non-incorrigible offender has a
meaningful opportunity to work and contrib-
ute to society.

1 82 Ultimately, the forty-year threshold
reflects our assessment of the various rele-
vant constitutional and penological consider-

9. Attempting to use more individualized life-ex-
pectancy data based on gender and race to assess
what sentence might be constitutional for a par-
ticular juvenile could raise significant practical
and constitutional concerns. Therefore, we de-
cline to do so. See Adele Cummings & Stacie
Nelson Colling, There is No Meaningful Opportu-
nity in Meaningless Data: Why It Is Unconstitu-
tional to Use Life Expectancy Tables in Post-
Graham Sentences, 18 U.C. Davis J. Juvenile L.
& Policy 267, 282 (2014) (explaining that life
expectancy is affected by many ‘‘variables that
have long been studied by social scientists but
are not included in U.S. Census or vital statistics

ations in view of the best available data
regarding the general life expectancy of juve-
niles sentenced to extremely lengthy prison
sentences, including the United States Sen-
tencing Commission report.” As noted above,
determining the boundary between a lengthy
but constitutionally permissible sentence and
an unconstitutional de facto life without pa-
role sentence necessarily requires an exer-
cise of judgment. Although none of the data
or other legal frameworks detailed above are
determinative, these sources of information—
in tandem with broader considerations of pe-
nological interests, modern understandings of
juvenile development, and the evolving stan-
dards of decency that mark the progress of a
maturing society—usefully inform our appli-
cation of the constitutional protections at is-
sue here.

IV. Conclusion

7 83 The crimes Kelliher committed and
the pain he caused are irrevocable. He can
never replace what he took from Carpenter,
Helton, their friends and families, and the
entire community of this state. He will spend
decades of his life, and perhaps the remain-
der of his life, in prison for his actions. But
article I, section 27 of the North Carolina
Constitution does not permit us to ignore his
potential for change. He cannot be deprived
the opportunity to demonstrate that he has
become someone different than the person he
was when he was seventeen years old and at
his worst. For the foregoing reasons, and
based specifically on our analysis of the inde-
pendent protections afforded by article I,
section 27 of the North Carolina Constitu-
tion, the judgment of the Court of Appeals is
modified and affirmed. Although we would
ordinarily leave resentencing to the trial

reports—income, education, region, type of com-
munity, access to regular health care, and the
like....”) In 2020, for example, the life expec-
tancy gap between non-Hispanic whites and non-
Hispanic blacks was 5.8 years; the gap between
men and women was 5.7 years. Center for Dis-
ease Control, Vital Statistics Rapid Release,
Number 015 (July 2021), https://www.cdc.gov/
nchs/data/vsrr/vsrr015-508.pdf. Sentences based
on race and gender differences could raise equal
protection problems. See United States v. Mathu-
rin, 868 F.3d 921, 932 (11th Cir. 2017) (explain-
ing problems with using mortality tables in this
context).
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court’s discretion, we agree with the Court of
Appeals that “of the two binary options avail-
able—consecutive or concurrent sentences of
life with parole—one is unconstitutional.”
Kelliher, 273 N.C. App. at 644, 849 S.E.2d
333. Accordingly, we remand to the trial
court with instructions to enter two concur-
rent sentences of life with parole.

MODIFIED AND AFFIRMED.

Chief Justice NEWBY dissenting.

1 84 Judicial activism is “[a] philosophy of
judicial decision-making whereby judges al-
low their personal views about public policy,
among other factors, to guide their decisions,
usu[ally] with the suggestion that adherents
of this philosophy tend to find constitutional
violations and are willing to ignore governing
texts and precedents.” Judicial activism,
Black’s Law Dictionary (11th ed. 2019). 1t is
difficult to imagine a more appropriate de-
scription of the action that the majority takes
today.

1 85 What range of punishment is appro-
priate for someone who participates in the
brutal execution of multiple people? What
branch of government is designed to enact
criminal justice policy? Today this Court, in a
blatant stroke of judicial activism, decides
that it will legislate criminal justice policy. It
determines the maximum sentence for a sev-
enteen-year-old who killed multiple people is
the same as if he had killed only one. It
boldly declares that any harsher penalty is
unconstitutionally “cruel.” The majority leg-
islates this sentence not through judicial re-
view but by its own determination of “evolv-
ing societal standards” and its desire to bring
North Carolina in line with its view of inter-
national law and what some other states have
done. In doing so, the majority casually dis-
regards decades of our precedents and ig-
nores the plain language of various constitu-
tional provisions.

1 86 The majority’s holding today sets
dangerous criminal policy. It devalues human
life by artificially capping sentences for of-
fenders who commit multiple murders. Its
decision feeds the growing trend of gangs
using younger members to do their killings
as they recognize the leniency of criminal
sentencing of minors. Further, this decision
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removes any incentive to limit the murder of
witnesses at the crime scene.

1 87 During this time of rising juvenile
violence, should this Court radically change
criminal sentencing policy? The majority’s
tunnel view, which focuses on the age of the
murderer without considering the number or
brutality of the crimes, removes sentencing
discretion from the trial court—the opposite
of what United States Supreme Court prece-
dents require. Further, limiting punishment
based solely on age ignores other important
circumstances. What about those who commit
school shootings? Or those on a multi-day
crime spree who commit multiple murders on
separate occasions? The majority’s fixation
on age to the exclusion of all else says all
juvenile murderers will be treated the
same—parole eligible after twenty-five years.

1 88 What is “cruel” in this case is not the
punishment for the crimes but the tragic
irreparable loss because of the murder of a
young man and his pregnant girlfriend and
the ongoing anguish of the victims’ families.
Now the families are left to wonder: For
which murder is defendant escaping punish-
ment?

1 89 Here the trial court did precisely what
the constitution and relevant statutes re-
quired it to do: it considered the fact that
defendant was not yet eighteen years old at
the time of the murders and other mitigating
factors. It then appropriately weighed these
factors against the senselessness of the mur-
ders and number of young people killed. In
concluding it should not ignore the fact that
defendant was responsible for the murder of
more than one person, the trial court exer-
cised its discretion to punish defendant for
both murders. As it observed, “there is no
buy one, get one” for murders. The trial
court’s imposition of a separate consecutive
sentence for the second murder is not uncon-
stitutional under either the federal or state
constitutions. The trial court’s decision
should be upheld. I respectfully dissent.

7 90 This case stems from the premeditat-
ed murders of Eric Carpenter and his preg-
nant girlfriend, Kelsey Helton. According to
defendant, prior to the murders, defendant
and his acquaintance Joshua Ballard had



STATE v. KELLIHER

N.C. 395

Cite as 873 S.E.2d 366 (N.C. 2022)

multiple conversations about robbing Car-
penter, who was a known drug dealer. At one
point, Ballard stated that they would have to
kill Carpenter to avoid being identified after
the robbery. Defendant offered to provide a
handgun he had stolen to complete the kill-
ing. Additionally, defendant informed one of
his friends, Liz Perry, about the plan to rob
and murder Carpenter.

191 Ballard and Carpenter established the
date and time of the “sale,” determining they
would meet behind a furniture store on 7
August 2001. That evening, defendant drove
Ballard and another friend, Jerome Branch,
to the furniture store parking lot. Once they
arrived, they met Carpenter but also saw a
marked police vehicle in the parking lot.
They decided to move the deal to Carpenter’s
apartment, where his pregnant girlfriend,
Helton, also resided.

1 92 After arriving at the apartment com-
plex, everyone went inside Carpenter’s apart-
ment. Helton left the apartment but came
back in, and the conversation turned to her
pregnancy. While the evidence on what tran-
spired next is conflicting,! defendant says
that Ballard ordered Carpenter and Helton
to kneel in the kitchen facing the wall and
Carpenter and Helton were both shot and
killed while the drugs were collected. There-
after, defendant and Ballard met in the park-
ing lot to split the stolen drugs. Later, they
met with friends, including Perry, where
they drank alcohol and smoked marijuana
laced with cocaine. At some point, defendant
told Perry about the robbery and murders.

71 93 A few days later, defendant was ar-
rested in connection with the events. Defen-
dant was charged with two counts of first-
degree murder, two counts of robbery with a
dangerous weapon, and one count of conspir-
acy to commit robbery with a dangerous
weapon. Defendant pled guilty to all charges.
He was sentenced to, inter alia, two consecu-
tive terms of life without parole for the mur-
der offenses.

1. “[Ballard] testified that he went to Carpenter’s
apartment only for a drug deal, and that [defen-
dant’s] robbery and murder of the victims was
unexpected. He stated that he did not even know
[defendant] had a gun with him that night.” State
v. Ballard, 180 N.C. App. 637, 640, 638 S.E.2d
474, 477 (2006).

194 After the Supreme Court of the Unit-
ed States decided Miller v. Alabama, 567
U.S. 460, 132 S. Ct. 2455, 183 L.Ed.2d 407
(2012), defendant filed a Motion for Appro-
priate Relief (MAR), arguing that the Su-
preme Court’s decision in Miller rendered
his sentence of life without parole unconstitu-
tional since he was a juvenile at the time the
crimes were committed.?

1 95 The resentencing hearing occurred
when defendant was thirty-four years old and
had been incarcerated for around seventeen
years. At resentencing, the State offered evi-
dence, including victim impact testimony,
showing the impact of the murders on Helton
and Carpenter’s families. Defendant offered
evidence showing the efforts he had taken in
prison to reform his conduct. After consider-
ing the evidence, the trial court recounted
the devastation to the victims’ families as
well as the improvement defendant had made
while incarcerated. The trial court issued
findings on the circumstances surrounding
the murders as well as the mitigating factors,
which included defendant’s age and time in
prison. Having the ability to learn of defen-
dant’s improvements while incarcerated, the
trial court concluded that “defendant is nei-
ther in [sic] incorrigible nor irredeemable.”
As for sentencing, the trial court stated that
“there are not bogos [for murder]. There is
no buy one, get one. There is no kill one, get
one. There is not combination of sentences.
There is no consolidation of sentences.” The
trial court sentenced defendant to two con-
secutive sentences of life with the possibility
of parole, one for the murder of Carpenter
followed by one for the murder of Helton.
According to this sentence, defendant must
spend at least fifty years in prison. See
N.C.G.S. § 15A-1340.19A (2021) (providing
that life imprisonment with parole means
that a defendant must serve at least twenty-
five years incarcerated for an offense before
becoming eligible for parole).

2. At the time of the offense, defendant was ap-
proximately seventeen years and four months
old.
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1 96 Defendant appealed to the Court of
Appeals, arguing (1) that his “consecutive life
with parole sentences are excessive and vio-
late the Eighth Amendment,” and (2) that his
“consecutive life with parole sentences are
excessive and violate Article I, Section 27 of
the North Carolina Constitution.” The Court
of Appeals generally agreed, holding that
“under Eighth Amendment jurisprudence:
(1) de facto [life without parole] sentences
imposed on juveniles may run afoul of the
Eighth Amendment; (2) such punishments
may arise out of aggregated sentences; and
(3) a sentence that provides for no opportuni-
ty for release for 50 or more years is cogniza-
ble as a de facto [life without parole] sen-
tence.” State v. Kelliher, 273 N.C. App. 616,
644, 849 S.E.2d 333, 352 (2020). Because the
Court of Appeals recognized that this Court
has precedents analyzing the cruel and un-
usual punishment clauses the same under the
state and federal constitutions, the Court of
Appeals stated that its “analysis ... applies
equally to both” constitutional claims. Id. at
633 n.10, 849 S.E.2d at 344 n.10.

1 97 The State filed a notice of appeal
based upon a constitutional question and, in
the alternative, filed a petition for discretion-
ary review with this Court for review of the
Court of Appeals’ opinion. Defendant filed a
conditional petition for discretionary review.
This Court dismissed ex mero motu the
State’s notice of appeal but allowed both
petitions for discretionary review to deter-
mine whether the Court of Appeals erred in
concluding that defendant’s sentence violated
both the United States Constitution and the
North Carolina Constitution.

1 98 On appeal, this Court “review[s] con-
stitutional issues de novo.” State v. Whitting-
ton, 367 N.C. 186, 190, 7563 S.E.2d 320, 323
(2014). Additionally, where a trial court im-
poses a sentence within the applicable statu-
tory limit, the trial court’s imposition of the
sentence is reviewed for abuse of discretion.
State v. Melton, 307 N.C. 370, 380-81, 298
S.E.2d 673, 680-81 (1983).

T 99 All political power resides in the
people, N.C. Const. art. I, § 2, and the people
act through the General Assembly, State ex
rel. Ewart v. Jones, 116 N.C. 570, 570, 21
S.E. 787, 787 (1895) (“[TThe sovereign power
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resides with the people and is exercised by
their representatives in the General Assem-
bly.”). Unlike the Federal Constitution, “a
State Constitution is in no matter a grant of
power. All power which is not limited by the
Constitution inheres in the people, and an act
of a State legislature is legal when the Con-
stitution contains no prohibition against it.”
Meclntyre v. Clarkson, 254 N.C. 510, 515, 119
S.E.2d 888, 891 (1961) (quoting Lassiter v.
Northampton Cnty. Bd. of Elections, 248
N.C. 102, 112, 102 S.E.2d 853, 861 (1958),
affd, 360 U.S. 45, 79 S. Ct. 985, 3 L.Ed.2d
1072 (1959)); see also Jones, 116 N.C. at 570—
71, 21 S.E. at 787 (“The only limitation upon
this power is found in the organic law, as
declared by the delegates of the people in
convention assembled from time to time.”).
The presumptive constitutional power of the
General Assembly to act is consistent with
the principle that a restriction on the General
Assembly is in fact a restriction on the peo-
ple. Baker v. Martin, 330 N.C. 331, 336, 410
S.E.2d 887, 890 (1991) (“[Glreat deference
will be paid to acts of the legislature—the
agent of the people for enacting laws.” (quot-
ing State ex rel. Martin v. Preston, 325 N.C.
438, 448, 385 S.E.2d 473, 478 (1989))). Thus,
this Court presumes that legislation is consti-
tutional, and a constitutional limitation upon
the General Assembly must be express and
demonstrated beyond a reasonable doubt.
E.g, Hart v. State, 368 N.C. 122, 126, 774
S.E.2d 281, 284 (2015).

1 100 Further, “[t]here should be no doubt
that the principle of separation of powers is a
cornerstone of our state and federal govern-
ments.” State ex rel. Wallace v. Bone, 304
N.C. 591, 601, 286 S.E.2d 79, 84 (1982). Un-
derstanding the prescribed powers of each
branch, as divided between the branches his-
torically and by the text itself, is the basis for
stability, accountability, and cooperation
within state government. See State v. Emery,
224 N.C. 581, 584, 31 S.E.2d 858, 861 (1944)
(“[Constitutions] should receive a consistent
and uniform construction ... even though
circumstances may have so changed as to
render a different construction desirable.”).
Because that stability “instills public confi-
dence in governmental actions,” and because
“[a] violation of separation of powers occurs
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when one branch of government exercises
the power reserved for another branch of
government,” this Court must exercise judi-
cial restraint and refrain from usurping the
General Assembly’s policymaking role. State
ex rel. McCrory v. Berger, 368 N.C. 633, 651,
660, 781 S.E.2d 248, 260, 265 (2016) (Newby,
J., concurring in part and dissenting in part).

7101 The North Carolina General Statutes
address the sentencing requirements for ju-
venile offenders who commit first-degree
murder. These statutes were passed to com-
ply with the Eighth Amendment juvenile
cases of the Supreme Court of the United
States. This Court has recently upheld this
statutory scheme. See State v. James, 371
N.C. 77, 99, 813 S.E.2d 195, 211 (2018). Spe-
cifically, the following statutes are relevant.
N.C.G.S. § 15A-1340.19A provides that

a defendant who is convicted of first de-
gree murder, and who was under the age
of 18 at the time of the offense, shall be
sentenced in accordance with this Part.
For the purposes of this Part, “life impris-
onment with parole” shall mean that the
defendant shall serve a minimum of 25
years imprisonment prior to becoming eli-
gible for parole.

N.C.G.S. § 15A-1340.19A. Further, N.C.G.S.
§ 15A-1340.19B provides, in relevant part, as
follows:

(a) In determining a sentence under this
Part, the court shall do one of the follow-
ing:

(1) If the sole basis for conviction of a
count or each count of first degree
murder was the felony murder rule,
then the court shall sentence the de-
fendant to life imprisonment with pa-
role.

(2) If the court does not sentence the
defendant pursuant to subdivision (1)
of this subsection, then the court shall
conduct a hearing to determine wheth-
er the defendant should be sentenced
to life imprisonment without parole, as
set forth in [N.C.JG.S. [§] 14-17

3. Contrary to the majority’s assertion, this statu-
tory scheme demonstrates that the General As-
sembly has not been silent on how to sentence
multiple counts of premeditated murder commit-

[(2021)], or a lesser sentence of life
imprisonment with parole.

(¢) The defendant or the defendant’s
counsel may submit mitigating circum-
stances to the court, including, but not
limited to, the following factors:

(1) Age at the time of the offense.
(2) Immaturity.

(3) Ability to appreciate the risks and
consequences of the conduct.

(4) Intellectual capacity.
(5) Prior record.
(6) Mental health.

(7) Familial or peer pressure exerted
upon the defendant.

(8) Likelihood that the defendant
would benefit from rehabilitation in
confinement.

(9) Any other mitigating factor or cir-
cumstance.

N.C.G.S. § 15A-1340.19B (2021). Moreover,

N.C.G.S. § 15A-1340.19C(a) provides that a

trial court
shall consider any mitigating factors in
determining whether, based upon all the
circumstances of the offense and the par-
ticular circumstances of the defendant, the
defendant should be sentenced to life im-
prisonment with parole instead of life im-
prisonment without parole. The order ad-
judging the sentence shall include findings
on the absence or presence of any mitigat-
ing factors and such other findings as the
court deems appropriate to include in the
order.

N.C.G.S. § 15A-1340.19C(a) (2021). Further,
N.C.G.S. § 15A-1354(a) provides that “[w]hen
multiple sentences of imprisonment are im-
posed on a person at the same time, ... the
sentences may run either concurrently or

consecutively, as determined by the court.”
N.C.G.S. § 15A-1354(a) (2021).3

1 102 Thus, under our statutory scheme,
the trial court considers all of the facts and
circumstances of a juvenile’s case, including

ted by a juvenile defendant. The General Assem-
bly simply has not enacted the majority’s pre-
ferred scheme.
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the juvenile’s age, and exercises its discretion
to determine if the juvenile’s crime should be
punished by life without parole or life with
parole. See James, 371 N.C. at 99, 813 S.E.2d
at 211 (upholding our statutory scheme).
Simply put, the trial court has the discretion
to sentence an offender convicted of multiple
offenses and can choose to impose those sen-
tences consecutively or concurrently. As
such, N.C.G.S §§ 15A-1340.19A, -1340.19B, -
1340.19C, and -1354 combine to provide the
trial court with the authority to impose sen-
tences of life imprisonment either with or
without parole on juveniles who commit mul-
tiple first-degree murders as well as the dis-
cretion to run those sentences concurrently
or consecutively. The trial court’s discretion-
ary decision will depend on the facts of each
case and should be influenced by the number
of murders that a defendant committed. See
N.C.G.S §§ 15A-1340.19B, -1340.19C; see also
James, 371 N.C. at 99, 813 S.E.2d at 211.

1 103 Defendant appears to characterize
his complaint as a “facial challenge” to por-
tions of the relevant statutory sentencing
scheme. When raising a constitutional chal-
lenge, the party raising the challenge can
bring a facial or as applied challenge to the
allegedly unconstitutional act. Understanding
the difference between these two challenges
is critically important.

[Aln as-applied challenge represents a

[party’s] protest against how a statute was

applied in the particular context in which

plaintiff acted or proposed to act, while a

facial challenge represents a [party’s] con-

tention that a statute is incapable of consti-
tutional application in any context. This
distinction impacts the inquiry a court

must make to determine the validity of a

challenged statute, because only in as-ap-

plied challenges are facts surrounding the

[party’s] particular circumstances relevant.

Furthermore, if successful in an as-applied

claim the [party] may enjoin enforcement

of the statute only against himself or her-

self in the objectionable manner, while a

successfully mounted facial attack voids

the statute in its entirety and in all appli-
cations.

4. In State v. Conner, an analogous case challeng-
ing similar sentencing provisions, the defendant
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Frye v. City of Kannapolis, 109 F. Supp. 2d
436, 439 (M.D.N.C. 1999) (citations omitted).
Additionally, facial challenges are the most
difficult on which to prevail given the heavy
burden on the challenger to show that there
are no circumstances under which a statute
would be constitutional or valid. State v. Gra-
dy, 372 N.C. 509, 564, 831 S.E.2d 542, 581
(2019) (Newby, J., dissenting).

1 104 The majority notes that “[defendant]
did not raise an as-applied claim asserting
that his sentence was constitutionally dispro-
portionate based on the particular circum-
stances of his case” but rather raises only a
“facial” challenge. Clearly, however, the chal-
lenge is “as applied” to his sentence under
the unique circumstances of defendant’s case.
There is no statute which defendant chal-
lenges facially. For example, the statute
which authorizes the trial court to exercise
discretion as to whether to impose a consecu-
tive or concurrent sentence is not specifically
a statute addressed to juvenile sentences.
Thus, defendant actually challenges the use
of consecutive sentencing for a juvenile who
commits more than one murder if the trial
court expressly finds that juvenile not to be
“Incorrigible or irredeemable.” As such, this
is an as-applied challenge.*

1 105 Defendant first argues the trial
court’s imposition of two consecutive life with
parole sentences violates the Eighth Amend-
ment to the United States Constitution. The
Eighth Amendment provides that “[e]xces-
sive bail shall not be required, nor excessive
fines imposed, nor cruel and unusual punish-
ments inflicted.” U.S. Const. amend. VIII.
Recently, the Supreme Court of the United
States has used this provision to address the
sentencing of juveniles. See Jones v. Missis-
sippi, — U.S. ——, 141 S. Ct. 1307, 1318-
19, 209 L.Ed.2d 390 (2021); Montgomery v.
Lowisiona, 577 U.S. 190, 212-13, 136 S. Ct.
718, 736, 193 L.Ed.2d 599 (2016); Miller, 567
U.S. at 479, 132 S. Ct. at 2469; Graham wv.
Florida, 560 U.S. 48, 82, 130 S. Ct. 2011,
2034, 176 L.Ed.2d 825 (2010); Roper v. Sim-
mons, 543 U.S. 551, 578, 125 S. Ct. 1183,
1200, 161 L.Ed.2d 1 (2005); see also James,
371 N.C. at 99, 813 S.E.2d at 211 (upholding

clearly asserts an as-applied challenge. See State
v. Conner, 2022-NCSC-79, 1 19, 873 S.E.2d 339.
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the legislature’s statutory response to the
precedents of the Supreme Court regarding
a juvenile defendant who was sentenced to
life without parole for first-degree murder).
According to the Supreme Court, the imposi-
tion of a life without parole sentence upon a
juvenile defendant who has been convicted of
premeditated murder complies with the
Eighth Amendment so long as the trial court
has the discretion to consider the defendant’s
youth as a sentencing factor.

1 106 In Roper v. Simmons, the Supreme
Court considered the constitutionality of im-
posing the death penalty on a juvenile of-
fender. Roper, 543 U.S. at 555, 125 S. Ct. at
1187. In that case, the defendant, who was
seventeen years old when he committed the
murder, was convicted of first-degree murder
and sentenced to death. Id. at 556-58, 125 S.
Ct. at 1188-89. Considering the sentence in
light of the Eighth and Fourteenth Amend-
ments to the United States Constitution, the
Supreme Court recounted the differences be-
tween juveniles and adults. Id. at 569, 125 S.
Ct. at 1195. The Court noted that juveniles
are less mature, more vulnerable or suscepti-
ble to peer pressure, and have “character
[that is] not as well formed as that of an
adult.” Id. at 569-70, 125 S. Ct. at 1195.
Because juveniles have a “diminished culpa-
bility” as compared to adults, the Supreme
Court concluded that any penological justifi-
cations for imposing the death penalty would
“apply to [juveniles] with lesser force than to
adults.” Id. at 571, 125 S. Ct. at 1196. Thus,
the Supreme Court held that “[t]he Eighth
and Fourteenth Amendments forbid imposi-
tion of the death penalty on offenders who
were under the age of eighteen when their
crimes were committed.” Id. at 578, 125 S.
Ct. at 1200.

1 107 Thereafter, in Graham v. Florida,
the Court considered “whether the Constitu-
tion permits a juvenile offender to be sen-
tenced to life in prison without parole for a
nonhomicide crime.” Graham, 560 U.S. at
52-53, 130 S. Ct. at 2017-18. The Court noted
that analyzing challenges under the Eighth
Amendment required the Court to evaluate
whether the sentence was “disproportionate
to the crime.” Id. at 59, 130 S. Ct. at 2021.
The Court emphasized the difference be-

tween homicide offenses and all other of-
fenses, with nonhomicide being the category
at issue. Id. at 69, 130 S. Ct. at 2027. Thus,
the Court distinguished between juveniles
depending on the type of crime committed.
The Court did not look solely at the defen-
dant’s age but acknowledged that the nature
and severity of the crime impacted its analy-
sis. In specifically looking at juveniles who
committed nonhomicide offenses, the Court
determined that “penological theory is not
adequate to justify life without parole for
juvenile nonhomicide offenders.” Id. at 74,
130 S. Ct. at 2030. The Court stated that a
juvenile nonhomicide offender must be given
“some meaningful opportunity to obtain re-
lease based on demonstrated maturity and
rehabilitation.” Id. at 75, 130 S. Ct. at 2030.
As such, the Court held that “[t]he Constitu-
tion prohibits the imposition of a life without
parole sentence on a juvenile offender who
did not commit homicide.” Id. at 82, 130 S.
Ct. at 2034. Notably, “Graham did not pro-
hibit life without parole for offenders who
were under 18 and committed homicide.”
Jones, 141 S. Ct. at 1314 (emphasis omitted).

9 108 Later the Court revisited juvenile
sentencing, this time in the context of stat-
utorily mandated life without parole sen-
tences for juveniles who committed homi-
cide offenses. Miller v. Alabama involved
two defendants, both of whom were four-
teen years old at the time of the offenses
and had been sentenced to life without pa-
role under mandatory sentencing schemes
for homicide offenses. Miller, 567 U.S. at
465-69, 132 S. Ct. at 2461-63. The Supreme
Court recounted Roper and Graham as
cases that “establish[ed] that children are
constitutionally different from adults for
purposes of sentencing.” Id. at 471, 132 S.
Ct. at 2464. The Court noted that any man-
datory sentencing schemes applying to ju-
venile offenders, including the schemes at
issue here, “remov[ed] youth from the bal-
ance” and “prohibit[fed] a sentencing au-
thority from assessing whether the law’s
[now] harshest term of imprisonment pro-
portionally punishes a juvenile offender.”
Id. at 474, 132 S. Ct. at 2466. The Court
expressed that trial courts should have dis-
cretion to consider a juvenile’s chronological
age, maturity, appreciation of risks and
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consequences, home environment, and sus-
ceptibility to peer pressure. Id. at 477-78,
132 S. Ct. at 2468. It held “that the Eighth
Amendment forbids a sentencing scheme
that mandates life in prison without possi-
bility of parole for juvenile offenders.” Id.
at 479, 132 S. Ct. at 2469. The Court ex-
pressly declined to consider the argument
of whether the Eighth Amendment “re-
quires a categorical bar on life without pa-
role for juveniles.” Id. at 479, 132 S. Ct. at
2469. Instead, the Court’s conclusion re-
quired that trial courts have discretionary
sentencing authority so they may examine
a juvenile’s age when determining his sen-
tence.

1 109 Thereafter, the Court again consid-
ered a juvenile sentencing case to decide the
narrow issue of “whether [the holding in
Miller] is retroactive to juvenile offenders
whose convictions and sentences were final
when Miller was decided.” Montgomery, 577
U.S. at 194, 136 S. Ct. at 725. The Court
reiterated the principle from Roper, Graham,
and Miller that the age that an offender
commits a crime, i.e., his or her status as a
juvenile at the time of the offense, is a sen-
tencing factor to be considered by the sen-
tencing court. Id. at 213, 136 S. Ct. at 736.
The Court concluded that because Miller had
announced a substantive rule about juvenile
sentencing for homicide offenses, “Miller’s
prohibition on mandatory life without parole
for juvenile offenders ... must be retroac-
tive.” Id. at 206, 136 S. Ct. at 732.

1 110 Most recently, the Supreme Court
revisited juvenile sentencing in Jones v. Mis-
sissippt. There the defendant, a fifteen-year-
old, murdered his grandfather and attempt-
ed to cover up his own role in the crime.
Jomnes, 141 S. Ct at 1312. The defendant was
originally sentenced to mandatory life with-
out parole, but in the wake of Miller, the
Mississippi Supreme Court concluded that
Miller applied retroactively to the defen-
dant’s sentence and remanded the case for
resentencing. Id. At the end of the resen-
tencing hearing, the trial court acknowl-
edged it had discretion to impose a sentence
of less than life without parole but chose not
to do so given the relevant factors at issue
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concerning the defendant’s culpability. Id. at
1318.

71 111 When the case came before the
Supreme Court of the United States, the
defendant argued that Miller mandated that
a trial judge must either “(i) make a separate
factual finding of incorrigibility, or (i) at
least provide an on-the-record sentencing ex-
planation with an ‘implicit finding’ of perma-
nent incorrigibility” in order to sentence a
juvenile defendant to life without parole Id.
The Supreme Court plainly rejected the de-
fendant’s challenge and held that a sentenc-
ing judge is not required to determine
whether a juvenile defendant is incorrigible
before sentencing that defendant to life with-
out parole. Id. at 1318-19.

T 112 In doing so, the Supreme Court
reviewed its recent cases involving the
Eighth Amendment, stating that “Mailler
cited Roper and Graham for a simple prop-
osition: Youth matters in sentencing. And
because youth matters, Miller held that a
sentencer must have discretion to consider
youth before imposing a life-without-parole
sentence.” Id. at 1316. More specifically, the
Court noted that “Miller repeatedly de-
scribed youth as a sentencing factor akin to
a mitigating circumstance.” Id. at 1315
(emphases added). The Court emphasized
that this requirement in Miller—that there
must be a discretionary sentencing proce-
dure for imposing life without parole on a
juvenile—did not extend beyond that, mean-
ing Miller did not require a court to make
a finding of permanent incorrigibility before
imposing a sentence of life without parole.
Id. at 1317-18. The Court elaborated that
“[t]he key assumption of both Mziller and
Montgomery was that discretionary sen-
tencing allows the sentencer to consider the
defendant’s youth, and thereby helps ensure
that life-without-parole sentences are im-
posed only in cases where that sentence is
appropriate in light of the defendant’s age.”
Id. at 1318. Muller and Montgomery did
not, however, require a finding of incorrigi-
bility. Id.

9 113 The Court stated that the holding
in Jones did not overrule Miller or Mont-
gomery. “Miller held that a State may not
impose a mandatory life-without-parole
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sentence on a murderer under 18. Today’s
decision does not disturb that holding.
Montgomery later held that Miller applies
retroactively on collateral review. Today’s
decision likewise does not disturb that
holding.” Id. at 1321. The Court noted the
importance of analyzing Miller and Mont-
gomery by looking to “their explicit lan-
guage [to address] the precise question be-
fore” the Court. Id. at 1322. The Court
refused to, however, go beyond the param-
eters of Miller or Montgomery to impose
a finding akin to what the defendant ar-
gued was necessary. Importantly, the
Court reiterated that
[d]etermining the proper sentence in [a
homicide] case raises profound questions of
morality and social policy. The States, not
the federal courts, make those broad moral
and policy judgments in the first instance
when enacting their sentencing laws. And
state sentencing judges and juries then
determine the proper sentence in individu-
al cases in light of the facts and circum-
stances of the offense, and the background
of the offender.
Under our precedents, this Court’s more
limited role is to safeguard the limits im-
posed by the Cruel and Unusual Punish-
ments Clause of the Eighth Amendment.

Id. Thus, the Court noted that state legisla-
tures set sentencing policies and that trial
courts effectuate those policies. /d. at 1323. It
held that a determination of incorrigibility is
not required in order for a trial court to
sentence a juvenile defendant who had been
convicted of murder to life without parole. Id.
at 1313.

7 114 The cases summarized above reveal
the following rule: the imposition of a life
without parole sentence upon a juvenile de-
fendant who has been convicted of premedi-
tated murder is constitutionally permissible
so long as the relevant statutory scheme
provides the trial court with the discretion to
consider the defendant’s youth as a sentenc-
ing factor. As Jones made clear, the Supreme
Court’s decisions in Graham, Roper, and
Miller answered limited questions, and at
most, stood for the proposition that age is a
factor which a trial court should be permitted
to consider when sentencing a juvenile defen-

dant. See id. at 1316 (Miller required “ ‘only
that a sentencer follow a certain process—
considering an offender’s youth and attend-
ant characteristics—before imposing’ a life
without parole sentence.” (quoting Miller,
567 U.S. at 483, 132 S. Ct. at 2471)). Further,
at no point has the Supreme Court suggested
that a defendant’s age must be the predomi-
nant sentencing factor. As such, a trial court
need not determine that a juvenile defendant
is incorrigible or irredeemable before using
its discretion to sentence the defendant to
life imprisonment without the possibility of
parole. See id. at 1313. Rather, such a sen-
tence is constitutionally permissible so long
as the trial court is permitted to consider the
juvenile defendant’s age and attendant char-
acteristies.

1 115 Here in compliance with Mailler,
North Carolina’s relevant statutory scheme
provides trial courts with the discretion to
consider youth as a factor when sentencing
juvenile defendants. This sentencing scheme
was recently upheld by this Court. See
James, 371 N.C. at 99, 813 S.E.2d at 211.
The trial court in the present case complied
with the statutory scheme by using its dis-
cretion to consider defendant’s youth in addi-
tion to several other factors. In exercising its
discretion, however, it determined that two
consecutive life with parole sentences were
appropriate under these circumstances.

1 116 The trial court thus exercised the
exact type of judgment that Miller requires.
See Miller, 567 U.S. at 465, 132 S. Ct. at
2460. The trial court did not impose a manda-
tory sentence but rather made an individual-
ized determination in defendant’s sentencing
by considering defendant’s age at the time of
the offenses and his ability to be rehabilitat-
ed. The trial court balanced those factors by
considering the seriousness of the offenses
here, i.e., the fact that defendant murdered
multiple people. The trial court emphasized
“that there are not bogos [for murder]. There
is no buy one, get one. There is no kill one,
get one. There is not combination of sen-
tences. There is no consolidation of sen-
tences.” Thus, though the trial court, which
had the benefit of hearing of defendant’s
progress during his roughly seventeen years
of incarceration, determined that defendant
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could likely be rehabilitated, it chose to im-
pose consecutive sentences to account for the
multiple cold-blooded murders for which de-
fendant was responsible.”> Under Supreme
Court precedents, such a discretionary deci-
sion is constitutionally permissible.®

1 117 Moreover, defendant’s sentences in
the present case also comply with the North
Carolina Constitution. Predating the drafting
of the Eighth Amendment by thirteen years,
North Carolina, like its neighboring original
states, derived its prohibition against cruel or
unusual punishments from the English Dec-
laration of Rights. See John V. Orth and Paul
Martin Newby, The North Carolina State
Constitution 84 (2d ed. 2013) [hereinafter
State Constitution]. Article I, Section 27 of
the North Carolina Constitution provides
that “[e]xcessive bail shall not be required,
nor excessive fines imposed, nor cruel or
unusual punishments inflicted.” N.C. Const.
art. I, § 27.

1 118 Like other provisions in the Declara-
tion of Rights, this provision is given clarity
elsewhere in the constitution. Specifically,
Article XI, Section 1 limits criminal punish-
ments to those specifically listed, including
“death” and “imprisonment.” N.C. Const. art.
XTI, § 1. “Because expressly listed here, none
can possibly be considered ‘cruel or unusual’
within the prohibition of Article I, Section
27 State Constitution 193; see also id.
(“[W]hatever is greater than has ever been
prescribed, or known, or inflicted, must be
excessive, cruel, and unusual.”’); Leandro v.
State, 346 N.C. 336, 352, 488 S.E.2d 249, 258
(1997) (“[A] constitution cannot violate it-

5. It must be noted that the task of a trial court
during resentencing when a defendant has estab-
lished a progress record during his period of
incarceration is very different than that of a
court who is sentencing someone who recently
committed the crime as a juvenile and has no
record in prison. Should or could a trial court
determine a juvenile to be incorrigible, and even
if it must, should the trial court tell a juvenile its
view at sentencing? While the Supreme Court
recognized that as part of the trial court’s consid-
eration, it must consider all the factors including
its view of redeemability, it could be counterpro-
ductive and cruel to say, ‘“Juvenile defendant, I
find you incorrigible and irredeemable.”

6. The majority believes if a defendant is rehabili-
tated, then he should be free from incarceration.
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self.”). Notably, the United States Constitu-
tion does not have a listing of acceptable
punishments.

1 119 Article XI, Section 2, recognizing the
needed balance between justice and mercy,
limits the use of the death penalty to “mur-
der, arson, burglary, and rape if the
General Assembly shall so enact.” N.C.
Const. art. XI, § 2. The General Assembly,
generally in response to Supreme Court deci-
sions, has limited the death penalty to pre-
meditated first-degree murder with aggrava-
ting factors.”

1 120 Thus, the express language of Article
XI, Section 2 justifies the limitation on the
death penalty by recognizing that justice can
be served for lesser crimes by penalties oth-
er than the death penalty. While defendants
may “reform,” the provision says nothing
about the length of prison sentences. Under
the state constitution within its express con-
straints, the General Assembly may enact
whatever sentencing policy it deems best.
Given its history, Article I, Section 27 applies
mainly to judges who were traditionally
granted broad discretion in sentencing mat-
ters. The General Assembly, on the other
hand, needs broad authority to “regulate
criminal procedure and to prescribe the pun-
ishment of crimes” so it is “free to respond to
new social threats and to reflect the changing
perceptions of relative degrees of seriousness
in criminal offenses.” State Constitution 84.
Therefore, the relevant statutory scheme,
which permits trial courts to impose consecu-
tive life with parole sentences for multiple

While rehabilitation is an important factor in
granting parole, there are others as well, such as
the seriousness of the crime, which impacts what
is just punishment and deterrence. The trial
court here considered all of the relevant factors.

7. Contrary to the majority’s argument, Article XI,
Section 2 provides no support for its ruling.
Likewise, Article 1, Section 1 and the provisions
regarding education, Article I, Section 15 and
Article IX, are not relevant in the analysis of
what is “cruel” under Article I, Section 27. Nota-
bly, the majority ignores the relevant state consti-
tutional provisions which clearly define what is
cruel or unusual punishment. It instead focuses
on the conjunctive “or,” which is not relevant to
a determination of what punishments are prohib-
ited by our state constitution.
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convictions of first-degree murder, complies
with our constitution.

7 121 Though the constitutional definition
of cruel or unusual punishment explicitly pro-
vides for greater punishments under our
state constitution, this Court, in recognition
of the supremacy of the Federal Constitu-
tion, has held that claims under the Eighth
Amendment and Article I, Section 27 provide
the same protection and are analyzed in the
same way. See State v. Green, 348 N.C. 588,
603, 502 S.E.2d 819, 828 (1998), cert. denied,
525 U.S. 1111, 119 S. Ct. 883, 142 L.Ed.2d
783 (1999).8 This Court examines claims un-
der the Eighth Amendment as well as under
Article I, Section 27 “in light of the general
principles enunciated by this Court and the
Supreme Court guiding cruel and unusual
punishment analysis.” Id.; see State v. Peek,
313 N.C. 266, 275-76, 328 S.E.2d 249, 255
(1985) (reviewing an Eighth Amendment and
Article I, Section 27 claim under the same
standard and ultimately determining that a
defendant’s sentence did not violate either
constitution); State v. Fulcher, 294 N.C. 503,
525, 243 S.E.2d 338, 352 (1978) (concluding a
punishment was neither cruel nor unusual
under the state and federal constitutions
without providing a separate analysis for
reaching its determination). Moreover, this
Court has expressly declined to adopt a read-
ing of Article I, Section 27 that would pro-
vide broader protection than the Eighth
Amendment as “research reveals neither
subsequent movement toward such a position
by either this Court ... nor any compelling
reason to adopt such a position.” Green, 348
N.C. at 603 n.1, 502 S.E.2d at 828 n.1. While
the majority disparages our holding in
Green, this Court recently cited with approv-
al its analytical approach addressing the cru-
el and/or unusual punishment clauses. See
James, 371 N.C. at 78, 813 S.E.2d at 198.

8. “[TThe United States Constitution provides a
constitutional floor of fundamental rights guar-
anteed all citizens of the United States, while the
state constitutions frequently give citizens of indi-
vidual states basic rights in addition to those
guaranteed by the United States Constitution.”
State v. Jackson, 348 N.C. 644, 648, 503 S.E.2d
101, 103 (1998). Thus, “the only significant issue
for this Court when interpreting a provision of
our state Constitution paralleling a provision of

1 122 In addition to the explicit statements
in Green confirming that this Court analyzes
cruel or unusual punishment claims the same
as Eighth Amendment claims, doing so is
consistent with the way this Court has ana-
lyzed other criminal-law related provisions of
the North Carolina Constitution. See, e.g.,
State v. Jackson, 348 N.C. 644, 653-54, 503
S.E.2d 101, 107 (1998) (choosing to analyze a
confrontation claim under the North Carolina
Constitution in the same way as a Confronta-
tion Clause claim under the United States
Constitution); State v. Lawson, 310 N.C. 632,
646, 314 S.E.2d 493, 502 (1984) (stating that
the Court was not inclined to interpret the
state and federal constitutions differently in
the context of an equal protection challenge
to the death penalty statute).

1 123 Historically, this Court has consis-
tently deferred to the legislature’s criminal
policymaking authority and determined that
unless a statute for sentencing is plainly
unconstitutional, a judge may impose any
sentence within the statutorily proscribed
limits without violating the cruel or unusual
punishments clause. See, e.g., State v. Love-
lace, 271 N.C. 593, 594, 157 S.E.2d 81, 81-82
(1967) (stating that a sentence that does not
exceed the maximum sentence prescribed by
statute does not constitute cruel or unusual
punishment and thus does not violate the
North Carolina Constitution); see also State
v. Ysaguire, 309 N.C. 780, 786, 309 S.E.2d
436, 441 (1983) (“Only in exceedingly unusual
non-capital cases will the sentences imposed
be so grossly disproportionate as to violate
the Eighth Amendment’s proscription of cru-
el and unusual punishment. The imposition of
consecutive life sentences, standing alone,
does not constitute cruel and unusual punish-
ment.”). We have recognized that “it is the
role of the legislature and not the courts to
decide the proper punishment for individuals

the United States Constitution will always be
whether the state Constitution guarantees addi-
tional rights to the citizen above and beyond
those guaranteed by the parallel federal provi-
sion.” Id. Though “[iln construing the North
Carolina Constitution, this Court is not bound by
the decisions of ... the United States Supreme
Court,” this Court gives ‘‘the most serious con-
sideration to those decisions.” Id., 503 S.E.2d at
104.
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convicted of a crime.” Green, 348 N.C. at 605,
502 S.E.2d at 829.

1 124 Here running defendant’s sentences
consecutively to allow him parole eligibility at
sixty-seven years of age does not violate the
North Carolina Constitution for the same
reasons that it does not violate the Eighth
Amendment. Established precedents from
this Court as well as the Supreme Court of
the United States do not mandate a defen-
dant’s release at a certain age but instead
require the trial court to consider youth as a
factor during sentencing. Because the trial
court in the present case considered defen-
dant’s age during resentencing and imposed
a statutorily authorized sentence, defendant’s
sentence does not violate the North Carolina
Constitution.? Nor does the imposition of de-
fendant’s sentence within the statutory range
constitute an abuse of discretion.

1 125 To enact its desired criminal penal
policy despite the binding precedents that
would preclude the majority’s end result, the
majority discards our holding in Green by
reasoning that its “time has passed.” Addi-
tionally, the majority ignores provisions of
the North Carolina Constitution that specifi-
cally define cruel or unusual punishments
and cites provisions that have nothing to do
with punishment. It uses those provisions in
ways that have no basis in history or in the
text of the provisions. Under our state consti-
tution, the General Assembly is tasked with
determining criminal justice policy. The ma-
jority plainly usurps the role of the legisla-
ture and acts as a policymaker, weighing
various public policy considerations to reach
its desired result. It establishes its preferred
policy by setting an arbitrary forty-year limit
for sentences, effectively mandating one sen-
tence of life with parole regardless of the
number or severity of the crimes. As prece-
dents have consistently recognized, state leg-
islatures are the proper bodies to “make
those broad moral and policy judgments in
the first instance when enacting their sen-
tencing laws.” Jomes, 141 S. Ct. at 1322.
Under existing precedents, the Court’s
“more limited role is to safeguard the limits
imposed by” the Eighth Amendment and Ar-

9. Of note, the imposed sentence would allow for
defendant’s release during a natural lifespan. See
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ticle I, Section 27, not to create policy. Id.
Nonetheless, the majority enacts its policy
decision to grant more leniency to convicted
murderers, undermining the General Assem-
bly’s role of protecting the people of our
state.

7 126 The majority today places itself in
the General Assembly’s criminal justice poli-
cymaking role and strips trial courts of their
discretionary sentencing authority. Despite
the Supreme Court’s emphasis in Miller that
trial courts must be afforded the discretion
to consider a juvenile offender’s age as a
sentencing factor, the majority now removes
that discretion from the trial courts in this
state. Specifically, the majority holds as fol-
lows:

[T]t violates both the Eighth Amendment

to the United States Constitution and arti-

cle I, section 27 of the North Carolina

Constitution to sentence a juvenile homi-

cide offender who has been determined to

be “neither incorrigible nor irredeemable”
to life without parole. Furthermore, we
conclude that any sentence or combination
of sentences which, considered together,
requires a juvenile offender to serve more
than forty years in prison before becoming
eligible for parole is a de facto sentence of
life without parole within the meaning of
article I, section 27 of the North Carolina
Constitution because it deprives the juve-
nile of a genuine opportunity to demon-
strate he or she has been rehabilitated and
to establish a meaningful life outside of
prison.
This declaration, however, is not supported
by the Supreme Court’s Eighth Amendment
jurisprudence, the text or history of our state
constitution, or any of our prior decisions.

1 127 Notably, the majority errs by focus-
ing almost exclusively on the age factor to
the exclusion of the other circumstances in-
cluding the nature and seriousness of the
crime. It ignores that the Supreme Court has
held that trial courts must conduct individu-
alized sentencing to determine whether a
defendant guilty of premeditated murder
should receive life imprisonment with or
without parole. The majority determines that

generally N.C.G.S. § 8-46 (2021) (providing life
expectancy ages to be used as evidence).
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a finding by the trial court that defendant is
“neither incorrigible nor irredeemable” re-
moves all sentencing discretion from the trial
court. The mandatory sentence thus becomes
a single sentence of life with parole. The
majority then determines that life with pa-
role is capped at forty years and any sen-
tencing beyond that constitutes a de facto life
sentence. In the case of multiple murders, as
here, it rules that the maximum sentence is
the same as the sentence for one murder—
parole eligible after twenty-five years.10

1 128 These policy determinations are for
the General Assembly to address, not the
courts. The legislative branch is designed to
weigh the competing penological consider-
ations. Capping the penalty for multiple mur-
ders at one sentence of twenty-five years
devalues human life. In the words of the trial
court, “[t]here is no buy one, get one” for
murder. The majority’s holding feeds the ris-
ing trend of youth violence, particularly the
gang approach of assigning violent actions to
younger members because of growing lenien-
cy in sentencing. See Federal Bureau of In-
vestigation, 2011 National Gang Threat As-
sessment: Emerging Trends 18 (2012)
(“Gangs have traditionally targeted youths
because of ... their likelihood of avoiding
harsh criminal sentencing....”); Daniel
Pierce, High Point Police Report Increase in
Juvenile Crimes, Guilford County Schools
Sees 8th Death to Gun Violence this School
Year, FOX 8 (Mar. 29, 2022), https:/myfox8.
com/news/north-carolina/high-point/high-
point-police-report-increase-in-juvenile-
crimes-guilford-county-schools-sees-8th-
death-to-gun-violence-this-school-year/.

1 129 The majority’s reasoning is especial-
ly troubling in cases where a defendant com-
mits multiple murders in separate instances
that occur days to months apart. Under the

10. Not only does the majority create an arbitrary
forty-year cap, but it also usurps the role of the
trial court by resentencing defendant in the first
instance. In doing so, the majority mandates that
defendant become eligible for parole after serv-
ing only twenty-five years. It refuses to craft a
remedy that will enforce the trial court’s decision
to punish defendant for the second murder. In-
terestingly, however, this same majority provides
a different remedy in State v. Conner, an analo-
gous case published on the same day as the
present case. See State v. Conner, 2022-NCSC-79,

majority’s reasoning, time served before pa-
role eligibility seems to be capped at the
same forty-year limitation no matter how
many murders were committed and no mat-
ter how much time elapsed between the mur-
ders. What will keep an individual from kill-
ing any potential witnesses before he is
caught since the time to be served for multi-
ple murders is capped as the same for one
murder? In the majority’s view, multiple
murders do not require longer time in prison
before parole eligibility. Indeed, the majori-
ty’s opinion may result in more instances of
trial courts exercising discretion to impose
life without parole to ensure that defendants
who commit multiple murders do not gain
parole eligibility in the same amount of time
as individuals who commit non-homicide of-
fenses.

1 130 Further, the majority ignores the
difficulty in determining a defendant’s incor-
rigibility at initial sentencing. The resentenc-
ing in this case took place seventeen years
after the crime. Defendant had ample time to
better himself. While his actions are com-
mendable, as recognized by the trial court, in
the trial court’s view, the positive actions by
defendant did not completely offset the fact
that he had murdered multiple young people.
If the trial court had been sentencing defen-
dant shortly after the crimes had been com-
mitted, the trial court would not have had
access to defendant’s future accomplish-
ments. In most cases, a seventeen-year histo-
ry will not be available to a sentencing judge.
Moreover, even in the worst of circum-
stances, is it good policy for a judge to tell a
juvenile defendant, “You are irredeemable”?
What psychological impact would that state-
ment have? Would not such a statement be
cruel?

1 64, 873 S.E.2d 339. Pursuant to the majority’s
ruling in Conner, the defendant there could serve
the newly established forty-year maximum before
becoming parole eligible. See id. Thus, a juvenile
who committed murder and rape could receive a
longer sentence than one who committed multi-
ple murders and robberies. This inconsistency
illustrates one of the many reasons why this
Court should not legislate criminal sentencing
policy. Therefore, the majority here should at
least remand this case to the trial court to resen-
tence defendant in the first instance.
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1 131 The majority’s decision is not sup-
ported by the federal or state constitutions.
Thus, the majority attempts to find support
for its criminal justice policy by looking to
other states and foreign countries. However,
finding other states or countries with policies
that the majority prefers, but with constitu-
tions entirely different than our own, does
not justify ignoring our state constitution’s
express provisions, violating separation of
powers, and striping our General Assembly
of its policymaking authority. This Court is
not the proper place to make criminal justice
policy. Rather, our task is to apply the law as
it already exists. If the majority properly
understood this Court’s role, it would con-
clude that the imposition of consecutive life
with parole sentences for two counts of first-
degree murder does not violate the Eighth
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Amendment of the United States Constitu-
tion or Article I, Section 27 of the North
Carolina Constitution. Instead, the majority
disregards our constitution and precedents; it
assumes the role of the legislature and mis-
uses this Court’s authority by enacting its
desired criminal justice policies. I respectful-
ly dissent.

Justices BERGER and BARRINGER join
in this dissenting opinion.
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