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This appeal involves a post-conviction challenge to the imposition of a mandatory

sentence of life imprisonment, without the possibility of parole, for a murder committed

by a juvenile. Specifically, we are asked to determine whether Milller v. Alabama,

US. ___, 132 8. Ct. 2455 (2012) -- which holds that “the Eighth Amendment forbids a

sentencing scheme that mandates life in prison without possibility of parole for juvenile

offenders,” id. at ___, 132 S. Ct. at 2469 -- applies retroactively to Appellant's 2002

judgment of sentence, which became final in 2005.



in 1999, Appellant, his codefendant, and two accomplices robbed the occupants
of a vehicle at gunpoint. In the course of the robbery, Appellant shot and killed the
victim, Daniel Delarge, Jr. At the time, Appellant was seventeen years of age.

In 2002, Appellant was convicted of second-degree murder and related offenses.
He received a mandatory sentence of life imprisonment without the possibility of parole,
plus a term of imprisonment of 7% to 15 years. See 18 Pa.C.S. §1102(b); 81 Pa.C.S.
§6137." On direct appeal, the Superior Court affirmed; this Court denied Appellant's
petition for allowance. of .appeal; and Appellant did not seek discretionary review in the
United States Supreme Court.

Appellant time!y filed a post-conviction petition claiming, inter alia, that the life-
without-parole senter;';;,e, violated his rights under the Eighth Amendment to the United

States Constitution, as extended to the States via the Fourteenth Amendment. As of

the initial filing, Appellant relied primarily on Roper v. Simmons, 543 U.S. 551, 125 S.
Ct. 1183 (2005), which held that the Constitution preciudes entry of a judgment of
sentence of death for defendants under the age of eighteen at the time of their capital
crime or crimes. See id. at 578, 125 S. Ct. at 1200. The post-conviction court denied
ltl:wé? ‘:pétition} Withéﬁt’ arn:evidéntiary hearing, and the Superior Court affirmed in a
memorandum opinion, concluding that Roper had no bearing on life sentences.
Appellant filed a petition for allowance of appeal, which was held in abeyance pending
the disposition of a petition seeking discretionary review before this Court in

Commonwealth v. Batts, 79 MAP 2009. The Batts case concems a challenge to the

' Under the Juvenile Act, murder is excluded from the definition of delinquent acts
generally adjudicated by juvenile courts. See 42 Pa.C.S. §§6302, 6322(a).
Accordingly, murder prosecutions are commenced in adult criminal court, subject to the
‘potential for transfer to juvenile court, upon an appropriate showing by a defendant.
See id. §6322(a).
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imposition of a- mandatory life sentence for crimes committed by a minor asserted on
direct appeal.

The United States Supreme Court issued the Miller decision in June 2012,
rendering Pennsylvania’s mandatory scheme of life imprisonment for first- and second-
degree murder.unconstitutional, as applied to offenders under the age of eighteen at the

time of their crimes.  Paralleling Batts and Cunningham in this Court, the federal review

implemented by the High Court also encompassed one case in the direct-review chain,

Miller: v. Alabamé, _NOQ 10-9646, and another at a post-conviction stage, Jackson v.

Hobbs, No. 10-9647. .In a deeply divided opinion, the United States Supreme Court

reversed the affirmah'cé of the judgment of sentence and the affirmance of a denial of

post-conviction. ‘réliéf,;respectively, by state-level reviewing courts. See Miller, u.s.
at__,1328. Ct. at 2475,

In its reasoning, the Miller majority initially explained that its decision turned on
proportionality. The Supreme Court previously has found this concept to be central to
the Eighth Amendment’s prohibition against cruel and unusual punishment; further, the
Court admonished that proportionality is to be assessed “less through a historical prism
than %ccordiﬁg."t:d ‘th-_ef évolvihg.standards of decency that mark the progress of a
maturing soci'e:ty".”—- Id. at ___, 132 S. Ct. at 2463 (citations and internal quotation marks
omitted).

In its '5evolvihg-st_andards-of—decency evaluation, the Miller majority found two
“strands of precedent” to be particularly pertinent. Id. The first of these involves the

categorical pfoh'ibition of certain’punishments for specified classes of offenders.? The

Seeid.at __, 132 S. Ct. at 2463 (citing Kennedy v. Louisiana, 554 U.S. 407, 128 S.
Ct. 2641 (2008) (holding that imposing the death penalty for non-homicide crimes
violates the Eighth Amendment); Atkins v, Virginia, 536 U.S. 304, 122 S. Ct. 2242
(2002) (banning the execution of mentally retarded individuals); Roper, 543 U.S. at 578,
125 S. Ct. at 1200; and Graham v. Florida, 560 U.S. 48, 130 S. Ct. 2011, 2034
(continued...)

[J-68-2013] - 3



second requires individualized sentencing-for defendants facing the death penalty,® and,
by extension, other of the most serious penalties. Seeid.at 132 S. Ct. at 2466.
Based on these lines of authority, the Miller majority announced that mandatory
life-without-parole sentences, as applied to those under the age of eighteen, offend the
Eighth Amendment. by preventing sentencing authorities from considering juveniles’
“diminished culquility and heightened capacity for change.” Id. at __ , 132 S. Ct. at
most severe pe’na'ltiés on juvenile offenders cannot procéed as though they were not
children”; id. at __ 132 S. Ct. at 2467 (observing that “[sJuch mandatory penalties, by
their nature, prec"lude‘_aj sentencer from taking account of an offender's age and the

wealth of charactefiétics. and circumstances attendant to it"). See generally Cara H.

Drinan, Graham on the Ground, 87 WAsH. L. REv. 51, 62 (2012) (observing that the line

of decisions including Miller reflect what legal scholars have termed a developing “youth
is different” jurisprudence). The majority also remarked that its decision requires only
that a sentencing authority “follow a certain process” before imposing this harshest
possible penalty on a juvenile offender — entailing consideration of the offender's youth

and éhendant ctié’ré_c}fefjétics'. Miller, -~ US.at__, 132'S. Ct, at 2471

(...continued) - =~ -
(2010} (holding that a- life-without-parole sentence violates the Eighth Amendment,
when imposed on a juvenile non-homicide offender)).

* See’id. at __ 132 8. Ct. at 2463-64 (citing Woodson v. North Carolina, 428 U.S. 280,
96 S. Ct. 2978 (1976) (plurality) (holding that a North Carolina statute requiring a
mandatory death sentence for first-degree murder violated the Eighth Amendment), and
Lockett v. Ohio; 438 U.S. 586, 98 S. Ct. 2954 (1978) (plurality) (invalidating an Ohio
statute which limited the range of mitigation which could be considered by the
sentencing authority in a capital proceeding)).

4 The Miller decision subsumes three separate dissenting opinions supported, to various
measures, by four Justices, demonstrating, at the very least, that the eveolving norms
discerned by the majority Justices are not universally shared. See, e.g., Miller, Us.
(continued...) .
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Signifi_calntlly, for present purposes, the Miller majority did not specifically address
the question of whether its holding applies to judgments of sentence for prisoners, such
as Appellant, which already were final as of the time of the Miller decision. As such, the
opinion does not set out the principles governing the High Court's retroactivity
jurisprudence. .

- Briefly, Teague v. Lane, 489 U.S. 288, 109 S. Ct. 1060 (1989) (plurality)

delineated a_. -general rule of non-retroactivity for new procedural, constitutional rules
announced by_th_e Court, WAYNE R. LAFAVE, JEROLD H. ISRAEL, NANCY J. KING & ORIN S.
KERR, 1 CRIM. PROC. §2.11(e) (3d ed. 2012) (relating that Teague has been described

as esfablishing a “law at the time” principle),” subject to two narrow exceptions. This

(...continued)

at ____, 132 S. Ci. at 2477 (Roberts, C.J., joined by Scalia, Thomas, and Alito, JJ.,
dissenting) (“Put simply, if a 17-year-old is convicted of deliberately murdering an
innocent victim, it is not ‘unusual’ for the murderer to receive a mandatory sentence of
life without parole. That reality should preclude finding that mandatory life imprisonment
for juvenile killers violates the Eighth Amendment.”).

In a joining concurrence, Justice Breyer, joined by Justice Sotomayor, took the position
that the federal constitution requires a determination that the defendant “killed or
intended to kill" the victim before the State may seek even discretionary imposition of a
life-without-parole sentence. See Miller, US.at___, 132 S. Ct. at 2475-77 (Breyer,
J., concurring). " The opinion reflects a concern that strict application of felony-murder
and tr‘ansferred-i_‘htent theories may produce an untenable mismatch between culpability
and punishment as applied to individuals under the age of eighteen. Seeid.

® There is no- dispute in the present appeal that Miller embodies a new constitutional
rule. See .Teague 489 U.S. at 301, 109 S. Ct. at 1070 (“In general . . . a case
announces a new rule when it breaks new ground or imposes a new obligation on the
States or the: Federal Government” or “was not dictated by precedent existing at the
time the defendant’s conviction became final” (emphasis in original)); see also Graham
v. Collins, 506 U.S. 461, 467, 113 S. Ct. 892, 898 (1993) (explaining that “unless
reasonable jurists hearing [a] petitioner’s claim at the time his conviction became final
‘would have felt compelled by existing precedent’ to rule in his favor, we are barred from
doing so now” (quoting Saffle v. Parks, 494 U.S. 484, 488, 110 S. Ct. 1257, 1260
(1990)). See generally LAFAVE, 1 CRIM. PROC. §2.11(e) (“Under a fong line of Teague
progeny, any reading of Supreme Court precedent that is more expansive than what
(continued...}-
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construct was sfolidifiedby the majority decision in Penry v. Lynaugh, 492 U.S. 302,

329-30, 109 S. Ct. 2934, 2952-53 (1989). As relevant here, the exceptions extend to
“rules prohibiting a certain category of punishment for a class of defendants because of
their status or offense,” Penry, 492 U.S. at 330, 109 S. Ct. at 2953,% and “watershed
rules of criminal procedure implicating the fundamental fairness and accuracy of the

criminal proceeding.” Horn v. Banks, 536 U.S. 266, 271 n.5, 122 S. Ct. 2147, 2150 n .5

(2002) (quoting 'Safﬂe,‘.‘494. U.S. at 495, 110 S. Ct. at 1264 (internal quotations

omitted)). Moré redéhtly, -in” Schriro v. Summerlin, 542 U.S. 348, 124 S. Ct. 2519
(2004), the High Court appears to have merged the first Teague exception with the

principle that new éybstantive rules generally apply retroactively. See id. at 351-52 &

n4, 124 S. Ct. ét'2522:;23 & n.4. See generally Drinan, Graham on the Ground, 87
WasH. L. Rev. at '66~ (e;(plaining that “the Court has shifted its terminology somewhat
and has described new rules as ‘substantive’ when they ‘alter[] the range of conduct or
the class of persons that the law punishes,’ rather than describing them as falling within

the first of the two non-retroactivity exceptions.” (footnotes omitted)).”

(...continued) .. .. . ..
was ‘dictated’ by that precedent — i.e., any reading beyond the narrowest reasonable
reading of that l-precedent — can readily be viewed as a ‘new rule.” (footnote omitted)).

As developed bélow, however, the-litigants differ concerning whether Miller's effect is
substantive versus procedural. '

® The first Teague ekce,ption,also extends to new rules placing certain primary conduct
beyond the State’s power to. punish at all. See Penry, 492 U.S. at 330, 109 S. Ct. at
2953.. R

7 One effect of this merger is to solidify, and narrow, the range of matters which may be
denominated as substantive. Such limitation may be salutary in terms of enhancing the
accessibility and certainty of retroactivity doctrine, see generally Laudenberger v. Port
Auth., 496 Pa. 52, 56, 436 A.2d 147, 150 (1981) (remarking, albeit in a different context,
that the “attempt to devise a universal principle for determining whether a rule is
inherently procedural or substantive in nature has met with little success in the history of
(continued...)
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After Miller's issuance, the—litigants incorporated their assessments of the
decision into their submissions, along with developed arguments concerning its
prospective versus retroactive application. It is Appellant’s position that the holding in
Miller applies retroactively to prisoners, such as Appellant, serving mandatory life-
without-parole. sentences for crimes committed as juveniles, even where they have
exhausted their direct- appeal rights and are proceeding under the Post Conviction
Relief Act, 42 Pa.C.S. §§9541-9546.- According to Appellant, the United States
Supreme Cou'rt,_unérﬁbi:guously ‘sanctioned retroactive application in Miller, since it
reversed the Qr’der of a state appellate court affirming the dismissal of a post-conviction

petition in the Ja'ckso'q'case. See Miller, U.S. at __ , 132 8. Ct. at 2475. In this

respect, Appellant inv.dkes the admonishment that, “once a new rule is applied to the
defendant in the case announcing the rule, evenhanded justice requires that it be
applied retroactively to all who are similarly situated.” Teague, 489 U.S. at 300, 109 S.
Ct. at 1070; see also id. at 315-16, 109 S. Ct. at 1078 (indicating that “habeas corpus
cannot be used as a vehicle to create new constitutional rules of criminal procedure
unless those rules would be applied retroactively to all defendants on collateral review

through one of the two exceptions we have articulated” (emphasis in original)).?

(...continued) .

our jurisprudence”). It seems problematic, to this author at least, to the degree that it
excludes matters which othenwise appear to have a potent substantive dynamic (under
the more conventional understanding of the word “substantive”).

In this regard, to some degree, modern application of the Teague doctrine may be-
viewed, by some, as more an.exercise in (perhaps necessary) line drawing than as a
precise demarcation between rules which are innately substantive versus procedural in
character, or as an effort to address the treatment of the vast range of rules having both
attributes in varying degrees.

® Appellant also relies upon Tyler v. Cain, 533 U.S. 656, 121 S. Ct. 2478 (2001), as
does .the Commonwealth. While the majority opinion in Tyler contains numerous
statements and explanations concerning retroactivity, it arose in the context of the limits
(continued...)
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- Additionally, Appellant emphasizes that several of the decisions in the “strands of
precedent” upon which the Miller majority relied are applied retroactively. See, e.g., In

re Sparks, 657 F.3d 258, 262 (5th Cir. 2011) (observing that Atkins, Roper, and Graham

each have been held by various courts to be retroactive). Furthermore, it is Appellant’s
position that Miller articulates a rule of substantive law, which, by its nature, is
retroa;.ctive. Seeg, ‘.e;.'g;,'fBrief for Appellant at 24 (“The new rule announced in Miller is
subst:antive, and th'eref_o:re retroactive, because ‘it alters . . . the class of persons that

the law punishes.”. (qpibting Schriro v. Summerlin, 542 U.S. at 353, 124 S. Ct. at 2519)).

For the same reason, even if Teague’s general rule of non-retroactivity were relevant in
the first instance, Appellant asserts, the Miller rule meets the first exception to it.?

.In response 'tc_)".AppeIIant’s. lead argument that the holding in Jackson compels
retroactive applicaﬁoh of Miller in collateral review settings, the Commonwealth
observes that the Miller Court did not, in fact, reverse Jackson's judgment of sentence.
Rather, the Commonwealth explains, the United States Supreme Court reversed only

the judgments of the state appellate courts and remanded “for further proceedings not

(...continued)
on successive habeas corpus petitions imposed by the Antiterrorism and Effective
Death Penalty Act of 1996, 110 Stat. 1214 (the "AEDPA"). See Tyler, 533 U.S. at 660,
121 8. Ct. at 2481. Such enactment substantially curtails the justiciability of serial
petitions, subject toa few exceptions, including for claims that “rel[y] on a new rule of
constitutional law, made retroactive to cases on collateral review by the Supreme Court,
that was previously unavailable.” 28 U.S.C. §2244(b)(2)(A) (emphasis added).

We find it unnecessary, for purposes of the present appeal, to decipher if, or to what
extent, the High Court’s statements concerning the effect of the AEDPA upon serial,
federal habeas corpus claims impact upon the application of the judicially crafted
Teague construct as applied in the setting of a state post-conviction petition.

® Notably, while Appellant alludes to the second Teague exception in discussing the

jurisprudence of the United States Supreme Court, he does not advance any argument
that such exception applies to the rule of law announced in Miller.
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inconsistent with this opinion.” Miller, _ U.S.at__ , 132 S. Ct. at 2475. As such, the
Commonwealth posits that the state could raise a Teague bar to the new rule in that
case to prevent resentencing.’® Moreover, the Commonwealth stresses that the Miller
majority simply did not address retroactivity, and, thus, there simply is no dispositive

ruling on the subject. See Brief for the Commonwealth at 14 (citing Goeke v. Branch,

514 U.S. 115, 117, 115 S. Ct 1275, 1276 (1995) (explaining that “a court need rfmot
entertain the [Teague] defense if the State has not raised it.")).

Furthermore, the Commonwealth highlights: Miller was decided more than six
years after Appellant's judgment of sentence became final and nearly three years afler
the Superior Court affirmed the denial of post-conviction relief; the Teague general rlule
is one of non-retroactivity; and the exceptions to that rule have been construed narrO\;vly
by the courts.

In terms of the first Teague exception, the Commonwealth vigorously refutes
Appellant’s contention that Miller entirely forecloses any certain category of punishment
for juvenile offenders. According to the Commonwealth, Miller, by its express terms,

‘bans nothing,” but, rather, concemed only the manner of determining whether a

particular sentence should be imposed.” Brief for the Commonwealth at 16. In this
regard, the Commonwealth quotes the Miller majority’s own depiction of its ruling, as

follows:

Our decision does not categorically bar a penalty for a class
of offenders or type of crime . . . Instead, it mandates only
that a sentencer follow a_certain process — considering an
offender's youth and attendant characteristics ~ before
imposing a particular penalty.

'° As it turns out, the state did not do so in Jackson, but, rather, conceded retroactivity.
See Jackson v. Norris, S.W.3d , 2013 WL 1773087 (Ark. Apr. 25, 2013). Given
this concession, the Arkansas Supreme Court did not perform a pnnmpled Teague
analysis, which is our task here.
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Miller, _ U.S.at __,132 8. Ct-at 2471 (citations omitted; emphasis added); accord
id. at ___, 132 8. Ct. at 2469 (“[W]e do not consider Jackson's and Miller's alternative
argument that the Eighth Amendment requires a categorical bar on life without parole
for juveniles, or at least for those 14 and younger.”). In the Commonwealth's view,
Appellant's assertion of a categorical bar is tantamount to an exercise in “word games,”
in its admixture of pro'cé'c-lural and substantive aspects of schemes imposing mandatory
life sentences for certaiﬁ ;:Iasses of murder. Brief for the Commonwealth at 18 n.8.

The Commonwealth also briefly addresses the second Teague exception for
“‘watershed rules,” streséing, in particular, the repeated admonitions of the High Court
that such exception is fi@htly-limited. See Brief for the Commonwealth at 14 (citing

Whorton v. Bockting, 54'9:u.s. 406, 417-18, 127 S. Ct. 1173, 1181-82 (2007) (indicating

that, “in the years since Teague, we have rejected every ciaim that a new rule satisfied

the requirements for watershed status”), Schriro v. Summerlin, 542 U.S. at 352, 124 S.

Ct. at 2523 (relating that “it is unlikely that any [watershed rule] has] yet to emerge”
(internal citations omitted)), and Beard v. Banks, 542 U.S. 408, 417, 124 S. Ct. 2504,

2513-14 (2004) (*[1]t should come as no surprise that we have yet to find a new rule that
falls under the second Tte_ggﬁ exception.”)).

In terms of Appé’_!iant’s argument that the retroactive application of cases from the
two “strands of precédént" relied upon by the Miller majority compels Miller's own
retrospective applicat'i:"o_n, the Commonwealth regards the contention as ‘“legally
incoherent.”. Brief for.i'ijt‘he Commonwealth at 15; see also id. at 15-16 (“There is no
‘strands of precedent’ ief)'(t__ception to Teaguel.]). As to cases within the first strand, the
Commonwealth rests 6:r1: its observation that it is the nature of the rules in issue as
substantive rules that resulted in retroactive application, whereas, the Commonwealth

maintains, the Miller rule is purely a procedural one. With regard to the second strand,
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the Commonwéélfﬁ highlights “that various cases that require consideration of “the
characteristics of a defendant and the details of his offense before sentencing him” are
indeed subject to Teague. Id. at 16; accord LAFAVE, 7 CRIM. PROC. §28.6(e) (“Since
Teague, the Court has rejected arguments that other procedural requirements for death
sentences [should] be applied retroactively.”)."
It is the 'Cbnitm;o_riweafth’s core position that Appellant’s claim must be decided
under the law é_s. it sfo_od at the time his conviction became final in 2005,
" Both pa&ies’héve’ presented post-submission communications, with Appellant

furnishing copie‘s_‘;f,of'reéent decisions finding Miller to be retroactive, see, e.qg., State v.

Ragland, 836 N.W.2d 107 (lowa 2013); Jones v. State, __ So. 3d __, 2013 WL
3756564 (Miss. Jul. 18, 2013); People v. Williams, 982 N.E.2d 181 (Ill. App. Ct. 2012);

People v. Morfin, 981 N.E.2d 1010 (lll. App. Ct. 2012), and the Commonwealth

pinpointing decisions finding Miller to be non-retroactive, see, e.g., In re Morgan, 713

F.3d 1365 (11th Cir. 2013); Chambers v, State, 831 N.w.2d 311 (Minn. 2013); Craig v.

Cain, No. 12-30035, slip op., 2013 WL 69128; People v. Carp, 828 N.W.2d 685 (Mich.

" See, e.g., Beard'v. Banks, 542 U.S. at 419-20, 124 S. Ct. at 2515 (holding that an
Eighth Amendment capital sentencing rule invalidating instructions that prevent some
jurors: from censidering ‘mitigating evidence was new and inapplicable on collateral
review per Teague); Graham v. Collins, 506 U.S. at 463, 113 S. Ct. at 895 (declining to
“decide whether the jury that sentenced [a prisoner] to death was able to give effect,
consistent with the Eighth and Fourteenth Amendments, to mitigating evidence of [the
prisoner's] youth, family background, and positive character traits,” because doing so
would require retrospective application of a new rule, contrary to Teague). See
generally Craig v. Cain, No. 12-30035, slip op., 2013 WL 69128 at *2 (5th Cir. Jan. 4,
2013) (explaining that “the Supreme Court has denied retroactive application of
prohibitions against weighing invalid aggravating circumstances in certain
circumstances, imposition of a death sentence by a jury that has been led to believe
responsibility for determining the appropriateness of a death sentence rests elsewhere,
and capital-sentencing .schemes that foreclose a jury from considering all mitigating
evidence.”). o
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Ct. App. 2012); Geter v: State, 115 So. 3d 375 (Fla. App. 2012). Our review of the legal

issues presented is plenary.

As a threshold matter, we reiterate that Appellant’s position that we are obliged to
apply Miller retroactively is based solely upon retroactivity principles applied by the
United States Supreme Court in conjunction with its development of federal
constitutional do_c'_tririé.: This limitation is significant, because the High Court has
determined that Iggg;j_e does not limit the authority of state courts to provide remedies

for violations deemed’ non-retroactive under Teague. See Danforth v. Minnesota, 552

U.S. 264, 282, 128 8. Ct. 1029, 1042 (2008).
This Court, :héWQVer, ge_,ng—:-rafly; has locked to the Teague doctrine in determining

retroactivity of new féderal conétitdtionél rulings. See, e.0., Commonwealth v. Hughes,

581 Pa. 274, 306-10, 865 A.2d 761, 780-82 (2004). Certainly, this practice is subject to
potential refinement, since “the Teague rule of nonretroactivity was fashioned to achieve
the goals of federal habeas while minimizing federal intrusion into state criminal
proceedings.” Danforth, 552 U.S. at 280, 128 S. Ct. at 1041. Accordingly, the Teague

doctrine is not necessarily a natural model for retroactivity jurisprudence as applied at

the state level. See 'e_.d.,' Commonwealth v. Bracey, 604 Pa. 459, 486, 986 A.2d 128
144 (2009) (rec.g)"gniz'ing, that “a more sophisticated analygis” may be required on state
collateral review_-in‘som.e circumstances); see also supra note 7 (alluding to a few
poten%ial criticisms of:'[e_ag@ and its progeny).

.__Our preséﬁi,_ agfa;ult practice of proceeding no further than Teague requires as a
matte‘:r; of federa:lfp'c'mstitu-tional law is, in part, a function of the arguments which have
been presented';td us, where, as here, the litigants have not provided developed
argumentation to assist in the fashioning of any broader retroactivity principles.

Moreover, state, ;judges who may be circumspect about evolving normative
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pronouncements of five of nine Justices = which forcefully are rejected by four others —
may be reluctant to apply those standards more broadly than is absolutely required. Cf.

Commonwealth v. Sanchez, 614 Pa. 1, 70, 36 A.3d 24, 66 (2011) (reflecting a

reluctance, in the absence of a common law policy or directive from the Pennsylvania
General Assembly, to “go further than what is affirmatively commanded by the High
Court” in the implementation of new federal constitutional doctrine).> Thus, litigants
who rﬁay advoca“t_e:brt)ader retrospective extension of a new federal constitutional rule
would do best t6 try to persuade this Court both that the new rule is resonate with
Pennsylvanian norms and that there are goed grounds to consider the adoption of
broad:er retroactivity d:c_ic.;t_rine__‘which‘ would permit the rule’s application at the collateral
review stage. In the'f'-cl_étter regard;, the Court would benefit from recognition and

treatment of the strong interest in finality inherent in an orderly criminal justice system,"

'2 Some majority rulings of the United States Supreme Court have espoused the
position that “new rules” are not really “new rules” at all, but rather, lie in a sort of inert
existence prior to the date of their announcement. See, e.g., Danforth, 552 U.S. at 271,
128 S. Ct. at 1035 ("As we have already explained, the source of a ‘new rule’ is the
Constitution itself, not any judicial power to create new rules of law. Accordingly, the
underlying right necessarily pre-exists our articulation of the new rule.”). In our view,
however, this sort of originalist philosophy is inconsistent with the “evolving standards”
overldy which has been engrafted onto the Eighth Amendment, as reflected in Miller
and its predecessors. Conceptually, we are unable to grasp that a specific right which
has “evolved” from a source that did not originally contemplate that right -- albeit that the
source may have: allowed for later evolutionary expansion — rationally can be said to
have pre-existed the evolutionary process which produced it. The reluctance to expand
new rules announced under the High Court's evolvmg standards jurisprudence into the
state post-conviction context beyond what is required of this Court may also be
explained, partly, in terms of this conceptual difference. Cf. generally Drinan, Graham
on_the Ground, 87 WasH. L. Rev. at 64 (observing that “scholars hlstorlcally have
criticized the U.S. -Supreme Court’s opaque retroactivity doctrine” (footnote omitted)).

" See, e.9., Commonwealth v. Sam, 597 Pa. 523, 542, 952 A.2d 565, 576 (2008)
("There is absolutely no doubt that there is an enduring societal interest in the finality of
criminal proceedings”); accord Calderon v. Thompson, 523 U.S. 538, 556, 118 S. Ct.
1489, 1501 (1998) (“Only with real finality can the victims of crime move forward
knowing the moral judgment will be carried out.”); McCleskey v. Zant, 499 U.S. 467,
(continued...)
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as well as the social policy and concomitant limitations on the courts’ jurisdiction and
authority reflected in the Post Conviction Relief Act. Because the appellant in this
matter has not set an appropriate stage for either pillar of such review, the Teague line
of analysis remains the appropriate default litmus governing the present appeal.

- Here, we finc_i t_he_ application of this analysis to be fairly straightforward. Initially,
we erect Appellaﬁt?s bos;ition that the Miller Court’s reversal of the state appellate court
decision affirming-"the denial of post-conviction relief in the Jackson case compels the
conclusion that Me_f:is _fetroactive. In the first instance, it is not clear that the issue was
even :placed before the_Cour’t, and, as the Commonwealth observes, the Supreme Court
need not entertain';'dhés'tions of retroactive application where the government has not

raised it. See Goéké; 514 U.S. at 117, 115 S. Ct. at 1276; cf. Carp, 828 NW.2d at 713

("In Jackson, because the State did not raise the issue of retroactivity, the necessary
predicate for the Court to resolve the question of retroactivity was waived.”). Whether
the matter was waived or, as the Commonwealth contends, remained available to be
asserted on remand is of no moment here, since the United States Supreme Court has

made clear enough that Teague determinations are not inherently implicit in ail new

consti;tutional rulirj:z';c;s'-impiemented ?by that Court. But see Williams, 982 N.E.2d at 197
(deriving support for the:holding that Miller's holding is retroactive from its disposition of
the Jéckson caSé}; Morfin, 981 N.E.2d at 1023 (same). Rather, in the absence of a

specific, principled te’trdactivity analysis by the United States Supreme Court (or a

(...continued) .

491, 111 8. Ct. 1454, 1468 (1991) ("One of the law’s very objects is the finality of its
judgments.”); Witt v. State, 387 So. 2d 922, 929 (Fla. 1980) (opining that emergent,
“evolutionary refinements” in criminal law “do not compel an abridgement of the finality
of judgments,” at the expense of stability, predictability, and manageability of the justice
system).
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functional equivalent), we do not believe that a Teague assessment by subordinate
state courts is foreclosed.

We also agree with the Commonwealth that the first Teague exception does not
apply to the Miller rule. Since, by its own terms, the Miller holding “does not
categorically bar a penalty for a class of offenders,” Miller, _ U.S.at__, 132 S. Ct. at
2471, (and becapisféz it aoes not place any conduct beyond the State’s power to punish
at all, see supra n’@)te 6), it is procedural and not substantive for purposes of Teague.

Accord, e.g., Craig v. Cain, No. 12-30035, slip op., 2013 WL 69128, at *2 (“Miller does

not satisfy the test . . . because it does not categorically bar all sentences of life
impriéonnﬁent fori_,.jri_.lv‘e'hri_lés; Miller bars only those sentences made mandatory by a
sentencing scherﬁéé.")i-.‘?" | -

As to the seco‘n'd Teague exception, as we have previously noted, Appellant has
not developed his arguments in such terms. We will say that, given the high importance
attached by the Miller majority to the new rule which it discerned, it seems possible that

some Justices of the United States Supreme Court may find the rule to be of the

watershed variety. Accord Williams, 982 N.E.2d at 197 (holding that Miller's holding

" See also Moran, 713 F.3d at.1367-68 (finding Miller to be non-substantive because it
regulates only the’ manner of determining the degree of a defendant's culpability);
Chambers, 831 N.W. at 329 (reasoning that the Miller rule is procedural, inter alia,
because it “does not eliminate the power of the State to impose the punishment of life
imprisonment without the possibility of release upon a juvenile offender who has
committed a homicide offense.”); Geter, 115 So. 3d at 377 (“Clearly and unegquivocally,
the Supreme Court -distinguished between the substantive determinations of a
categorical bar prohibiting a ‘penalty for a class of offenders or type of crime,’ as in
Roper and Graham, and the procedural determination in Miller that merely requires
consideration of mitigating factors of youth in the sentencing process.” (quoting Miller,
___US.at__ 132 8. Ct. at 2471)). See generally LAFAVE, 7 CRIM. PROC. §28.6(e)
("Miller, unlike other rules applied retroactively under Teague, was primarily a
procedural, not a substantive decision.”). But see Jones, So3dat _ |, 2013 WL
3756564, at *5 (finding the Miller rule to be substantive in character); Morfin, 981 N.E.2d
at 1022 (same). - -
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qualifies as a watershed rule of criminal procedure under the second Teague
exception). We doubt, however, that a majority of the Justices would broaden the
exception beyond the exceedingly narrow (or, essentially, class-of-one) parameters

reflected in the line of decisions referenced by the Commonwealth. Accord Chambers,

831 N.W.2d at 311 (concluding that Miller does not establish a watershed rule because

it focuses exclusivé,ly_ on éentencing and does not alter bedrock procedural elements

essential to fairness of a proceeding); Craig v. Cain, No. 12-30035, 2013 WL 69128, at
*2 (depicting Miller as ‘“an outgrowth of the Court’s prior decisions that pertain to
individualized-sentencing determinations,” rather than a watershed rule broadly
impaqting fundamenfal_ fairness anq accuracy in the proceedings). According to the
Court-i the exception'-lis} limited: Eo;“sweeping” changes on the order of Gideon v.
Wainwright, 372 u.s. 333, 83 8. Ct. 792 (1963) (holding that all indigent defendants
charged with felonies are entitied to appointed counsel); modifications of a less broad-
scale nature, while they may be very important, simply do not require retroactive

application, under the second Teague exception. Whorton v. Bockting, 549 U.S. at 421,

127 S. Ct. at 1183-84 (citations omitted),

CAl Justices_..géf‘_this Court and the United States Supreme Court share the
sentiment that “[d]étermining the appropriate sentence for a teenager convicted of
murder presents Qfa\)e_ and challenging questions of morality and social policy.” Miller,
__US. at 132 8. Ct. at 2477 (Roberts, C.J., dissenting, joined by Scalia,
Thomas, and Alito, JJ.). Our role in establishing social policy in the arena is a limited
one,” however. H;er_e,_’ applying settled principles of appellate review, nothing in
Appellant's arguments persuades us that Miller's proscription of the imposition of
mandatory life-without-parole sentences upon offenders under the age of eighteen at

the time their crimes were committed must be extended to those whose judgments of
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sentence were final as of the timeof Miller’s announcement. See generally Geter, 115

So. 3d at 377 (“Clearly and unequivocally, the Supreme Court distinguished between
the substantive determinations of a categorical bar prohibiting a ‘penalty for a class of

offenders or type of crime,” as in Roper and Graham, and the procedural determination

in Miller that merrely requires consideration of mitigating factors of youth in the
sentencing process.” (quoting Miller, __ U.S. at __, 132 S. Ct at 2471)). See
generally LA{FA'\_/E, 1 CRIM. PRoOC. §2.11(e) (“Teague has made new rulings very rarely
applicable rétrdéctive!y on habeas review[.]).

The ordér of the Superior Court is affirmed.

Mr. Cizﬁ‘iciaf‘j Jusfiééi Castille and Messrs. Justice Eakin and Stevens join the
opinion.

Mr. Chief Justice Castille files a concurring opinion.

Mr. Justice Baer files a dissenting opinion in which Madame Justice Todd and

Mr. Justice McCaffery join.

Judgment entered:
Dated: October 30, 2013
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CONCURRING OPINION

MR. CHIEF JUSTICE CASTILLE DECIDED: October 30, 2013

-1 Join the well-reasoned Majority Opinion in its entirety. - The question of the
retroactive effect of néW federal constitutional rules adopted by the U.S. Supreme Court
requir_es a mastery.of gliﬁ‘icult and often arcane principles. The Majority’s cogent and
comprehensiv'é_ éccounting of those principles, which makes clear the restrictions upon
what actions this Court may undertake in response to this PCRA' appeal under existing
law and the arg:hmér;ts that have been forwarded here, is convincing. | write separately
to express mynbwﬁ \}'ie\;v of what, if anything, might be done to mitigate the seeming

inequity that is a resuit of the High Court’s ruling in Miller v. Alabama, _ U.S. _, 132

' Post Conviction Relief Act, 42 Pa.C.S. §§ 9541-9546.



S.Ct.'2455 (2012). The “seeming inequity” here arises from the fact that the prospect of
an individualized, discretionary judicial determination of whether a juvenile murderer
should ever be afforded parole eligibility depends solely upon the happenstance of the
moment that the defendant’s conviction became final.

Prior to Miller, \‘there was nothing in Pennsylvania organic law, legislation or
decisional law to‘festri'c:t the legislative power to establish a mandatory sentence of life
imprisonment without possibility of parole (“LWOP”) as appropriate punishment for a
juvenile who comr‘mi'ts murder of the first or second degree. That mandatory sentencing
scheme as adOptéd by the General Assembly represented the Commonwealth's policy
on thfa issue. Uhdér M and by operation of the Supremacy Clause of the U.S.
Consfitution, that é%bféésion of policy can no longer apply going forward. However, as
the Majority notes, the Miller Court did not address the inevitable aftermath in states,
such as Pennsylvania, with an existing (and substantial) roster of defendants currently
serving LWOP for murders committed while they were juveniles: some of these
defendants no doubt have already served decades in prison. See Maijority Slip Op. at 5
(“Significantly, for present purposes, the Mifler majority did not specifically address the
quesfibn of whet'_he,r-"itsf"holdi_ng ép'plies to judgments of sentence for prisoners, such as

Appellant, which javlrea'dy were final as of the time of the Mifler decision. As such, the

opinig;n does n'dt set out the principles governing the High Court's retroactivity
jurisp;udence.”);'.;

. The Miller Court's silence on retroactivity, combined with the High Court’s clear,
existing law on retroactivity — ably detailed by the Majority here ~ suggests that it would
require a constitutional decision as innovative as Miller itself to divine an existing Eighth
Amendment basis for holding that Miller is to be afforded retroactive effect of sufficient

scope so as to upset judgments that have become final. Any such Eighth Amendment
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extension of existing federal retroactivity law, in my view, should only come from the
U.S. Supreme Court. Given the retroactivity confusion arising in the wake of Miller, we
may have the definitive federal answer some day.

Moreover, even if there were a stronger case to be made for predicting that the
High Court will one day hold that Miller applies retroactively to final judgments, this
appeal proceeds under the PCRA, and as a PCRA matter, the retroactivity ciaim is at
best fprematgre. PLord Majority Slip Op. at 13-14 (noting "the social policy and
concomitantrklimitatiqhs .on the courts' jurisdiction and authority reflected in the Post
Conviction Reliéf Act”). The PCRA’s eligibility provisions speak of convictions or
sentences resulting from violations of existing law. See 42 Pa.C.S. § 9543(a)(2).
Thusf subséct'iblh’ (a)f-;zj)(vi) speaks of “the imposition of a sentence greater than the
lawful maximum.” When appellant’'s sentence was imposed, it was lawful. Appellant's
collateral sentencing claim depends upon Miller being deemed globally retroactive. The
only court that can render a definitive answer on that federal question is the U.S.
Supreme Court. Until that Court holds that Miller has such an effect, appellant's LWOP
sentence cannot be deemed to be one greater than the lawful maximum.

* The very st?Uc;tL;re of the PCRA presupposes that this is the only proper
approach. -, Thurs, S,‘ection 9545(b) recognizes that new constitutional rights (state or
federél) méy c’omé : into existence after a sentence is final, and indeed, after a
deferﬁ:lant’sfl -rigﬁ,t‘ tt). PCRA review has been exhausted. The statute allows new
consté‘futionéf‘ ,‘rig'h‘t‘s‘ to be vindicated, but only after the Court announcing the new right
has aiso héfléi,_ th'at“'the- right operates retroactively: “the right asserted is a constitutional
right that was recog.nizéd by the Supreme Court of the United States or the Supreme
Court of Pennsylvania after the time period provided in this section and has been held

by that coud to_ap‘pl'y_rretroactive[y." 42 Pa.C.S. § 9545(b)(1)(iii). This safety vaive for
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vindication of new and retroactive rights is logically limited to pronouncements from the
two courts of last resort that can recognize new rights and makes clear that the court of
last resort announcing the new right should also issue the holding on the retroactivity of
the new right. There is nothing irrational in the statute’s accommodation of new
constitutional r.ules\ in- this manner.  Under the construct, appellant's federal
constitutional cla‘i_rﬁ' s, at best, premature; and his assumption that this Court can
substitute for the US Supreme Court in rendering the retroactivity holding is erroneous,
where this Court:a‘id not announce the “right” at issue.

Given the‘ dynamism of the U.S. Supreme Court's retroactivity jurisprudence and
that Court major_,ity,’é,new emphasis on age as a disqualifying criterion in Eighth
Amendment maﬁé;?:s I:(pér:.haps an.emerging “youth is different” view to accompany the
Court's “death is different” approach), Mr. Justice Baer's Dissenting Opinion may well
be accurate in predicting the High Court's ultimate retroactivity conclusion -
notwithstanding the Court’s existing precedent on retroactivity and the Miller majority’s
deliberate emphasis of the procedural nature of its holding. The difficulty with
implementing the dissent's predictive federal judgment in this PCRA appeal is that the
disse%t never ééméé'- fo termé with the PCRA's approach to the vindication of new
constjf[utional rights held to be retroactive.

“The resu‘lltihgi faridscape in Pennsylvania is ironic: federal habeas corpus-based
restrictions prétnis’ed ‘upon respect for state sovereignty and the finality of judgments
result in a circufnstance that is certainly unusual, if not arbitrary: the longer a juvenile
murderer has been in prison, the less likely he is ever to have the prospect of an
individualized assessment of whether LWOP was a comparatively appropriate
punishment, given his age, other characteristics, and the specifics of his offense

(including the degree of the murder) as required by Miller. The circumstance is no fault
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of Pennsylvania, but it is a reality, nevertheless. As the Majority notes, the High Court
has recognized that state courts can go further — as a matter of state law — than is
commanded by federal law in implementing new federal constitutional rules. See, e.qg.,

Danforth v. Minnesota, 552 U.S. 264, 282 (2008). But, the Majority properly cautions

that a_ litigant advoceting for a broader retroactive application of a federal constitutional
rule, as a matte.r'o_ffstafe law, should attempt to persuade this Court that the broader
rule comports wi_th P:e;nnsylvania norms, and accounts for competing concerns, such as
the abiding con-'c::ern with the finality of judgments and the restrictions of the PCRA. No
such developed -argument for a broader Pennsylvania approach to retroactivity is
forwarded and de\)eleped here; appellant’s position on retroactivity is premised solely
upon federal law, and ‘:o‘ur.Courtf remains properly reluctant to ignore the PCRA's
approach to new rights, and to go beyond the affirmative commands of the U.S.
Supreme Court, in the absence of a legislative policy directive or some grounded basis

in Pennsylvania law. See Commonwealth v. Sanchez, 36 A.3d 24, 66 (Pa. 2011). See

also Commonwealth v, Bracey, 986 A.2d 128, 146-47 & n.19 (Pa. 2009) (states that

have recognized right to jury determination of mental retardation generally have done so
by statute; Danforth-based claim- that state court might provide more protection than
federal courts waived).

‘Because the' PCRA addresses and accommodates claims premised upon new
constitutional rig,hts that are in fact of retroactive effect, appellant's federal claim is not
particularly difficult: the claim is premature. What is of more concern to me is the
Pennsylvania consequence of the Miller decision — if the decision is ultimately deemed
not to be retroactive by the U.S. Supreme Court. That circumstance may pose more
difficult questions of state constitutional law which, it would appear, fall outside the

auspices of the PCRA. As noted, the U.S. Supreme Court has held that state courts
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may, as a ‘matter of state law, afford™ greater retroactive effect to new federal
constitutional rights than is commanded by the High Court. However, for prisoners
whose sentences are final, the PCRA offers no avenue to pursue that argument. New
rules and rights are more properly the province of preservation and presentation in the
direct review. process; and Section 9545 of the PCRA provides a safety valve for
collateral religf qﬁly aﬂér a new right has been held to be retroactive.

- There is ndPennsylvania constitutional difficulty with this paradigm restricting the
extension of new féderal rights: nothing in the Pennsylvania Constitution confers a right
to the broadest poé_sible interpretation and extension of those rights. However, a new
federal rule, if sufficiently disruptive of state law -- such as by requiring the state to treat
identi‘é:ally situ;ated defendants differently — may pose an issue of Pennsylvania
constitutional law independent of the federal rule. But, in what manner could such a
state constitutional claim be vindicated? The state constitutional claim cannot be
pursued via direct review because, by definition, the aggrieved defendants have already
exhausted their direct appeals. Nor does it appear that the PCRA provides an avenue
to articulate and seek vindication of a novel state constitutional claim arising from the
effect;""of a n,éw‘.ai‘nc.zl' dis'fuﬁtive federal rule.

;‘I oﬁef f_he’ following tentative thoughts upon the prospects of other methods of
remeaying 'fhe‘ s"‘e_émihg inequity arising in the post-Miller landscape. First, it is notable
that the Gener,al'As,sérﬁbfy acted quickly in the wake of Miller to address new cases
involving sentencing for juvenile murderers, see 18 Pa.C.S. § 1102.1. The Genera!
Assembly rﬁadé a pol.icy judgment about appropriate mandatory minimum terms (before

parole eligibility may arise) for new cases arising after Miller, establishing minimum term

benchmarks for parole eligibility of twenty-five years and thirty-five years, depending
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upon the juvenile defendant's age at the time of the offense.? The new statute
however, does not reach the existing class of juveniles, such as appellant, whose
mandatory LWOP sentences were automatic and became final before Miller was
decided.

Presumabl_y, the General Assembly has the power to revise the applicable
statutory provisio'.ﬁs'related to parole, without affecting the underlying judicial judgments
in these cases. Ml@'s concern was not with sentences of LWOP for juveniles per se,
but rather With;-‘it'he absolute, mandatory unavailability of parole irrespective of
individualized circ‘_u_mstances that the High Court deemed relevant for juvenile offenders.
The restnctlon on parole opportunities in Pennsylvania is not a function of the Crimes
Coder which estabhshes the- appropriate term of a sentence, but rather is dictated by
relevant provisions of the Commonwealth’s Prisons and Parole Code, specifically those
which govern the authority of the Pennsylvania Board of Probation and Parole, 61
Pa.C.S. §§ 6101-6153, and which the General Assembly may certainly amend. Cf.
Myers v. Ridge, 712 A.2d 791, 795 (Pa. Cmwith. 1998) (General Assembly has power

to make changes in terms and conditions of parole; there is no guarantee against
changes in parol:é'i'-.'lé\}\ké ;a's I;Jn;gr as change does not violate prohibition against ex post
facto laws). Re.V_isiéns'_ to the Parole Code would not affect the underlying judicial
judgrﬁents in cases such as this; the judgment remains guilt for first- or second-degree

murder, and the term remains life in prison.

2 New Section " 1102.1 still authorizes, consistently with Miller, a sentence of life
imprisonment without parole in appropriate cases. 18 Pa.C.S. § 1102.1(a)(1).

* Alternatively, the General Assembly could amend the eligibility provisions of the
PCRA, as it did in 1998 with its addition of a provision addressing impediments to
extraditing convicted defendants who flee to certain foreign countries. See 42 Pa.C.S. §
9543(c) (“if the petltloners conviction and sentence resulted from a trial conducted in his
absence and if the petitioner has fled to a foreign country that refuses to extradite him
(...continued)
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Indeed, the General Assembly has amended the Parole Code to account
prospectively for the addition of 18 Pa.C.S. § 1102.1 after the Miller decision. See 61
Pa.C.S. § 6139(a)(3.1) (board shall not be required to consider or dispose of application
by an inmate or an inmate's attorney in the case of an inmate sentenced under 18
Pa.C.S. §1102.1 if parole decision was issued by the board within five years of the date
of current applicatioﬁ)';\. 61 Pa.C.S. § 6139(a)(3.2) ("Nothing under this section shall be
interp;'reted as grantir'jg- a right to be paroled to any person, and a decision by the board
and its designees fefaiting to a person sentenced under 18 Pa.C.S. § 1102.1 may not be
considered an adjudié:ation under 2 Pa.C.8. Chs. 5 Subch. A (relating to practice and
procedure of Commonwealth agenmes) and 7 Subch. A (relating to judicial review of
Commonwealth agency actron) m,’

Again, | stress that the inequitable situation arising in the wake of Miller — with
respect to individuals in appellant's position — is not the fault of anything in the prior
Pennsylvania statutory scheme as it affects final judgments — and Miller plainly is a new
procedurai rule. But, the situation does raise a question of Pennsylvania policy that |
respectfully suggest the General Assembly should consider. See Majority Slip Op. at 16
(“Our?role in estab.llié.h'iﬁg éociéi bolic&/ in the arena is a limited one, however.”). The fact

that Pennsylvania is not required to go further than new federal law or policy does not

(contlnued )

because a trial in absentla was employed, the petitioner shall be entitled to the grant of
a new trial if the refusing country dgrees by virtue of this provision to return him and if
the petitioner upon such_return to this jurisdiction so requests. This subsection shall
apply, notwithstanding any other law or judgment to the contrary.”). In addition, for this
narrow class of prisoners, the PCRA time-bar provisions, which, as stated earlier,
recognize an exception for new rules of constitutional law expressly held to be
retroactive, could be amended not to require a retroactivity holding, in instances
involving this sort ofjuvenlle -specific rule. See id. § 9545(b)(1)(iii).
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mean that the Commonwealth shouid notdo so. There is at least a colorable argument
that there are now two classes of sentenced juvenile murderers, for whom the
distinguishing factor has nothing to do with their crimes or their circumstances: those
with final sentences who can never be assessed to determine if parole is appropriate,
and those going forward who must be so assessed, based on Miller factors.*

Policy: ;argUlhe_n'tsaside, | would further note that the situation resulting from
Miller- is “unowal’_’- in terms of basic fairness and proportionality, but the more relevant
constitutional questio,n may be whether the situation is “cruel”? | pose the question that
way because the 'Penhsylvania Constitution’s Declaration of Rights prohibits the
infliction of cruel punishments, but it does not refer to “unusual” punishments. Compare
U.Ss. CONST. 'eroend. \)lll':' (cruel and anusual punishments shall not be inflicted) with PA.
CoNnsT. art. |, § 13 (cruel punishments shall not be inflicted). No such state
constitutional claim having been developed here, this Court's decision today necessarily
does not foreclose an argument premised upon our organic charter.

In Commonwealth v. Batts, 66 A.3d 286 (Pa. 2013), which was argued along with

this case, the Court was faced W|th the questlon of how to implement Miller in a direct

appea_l sceneno. -Appellant Batts and hls amicus raised a broader * corollary argument

that a categorical ben on the imposition of life-without-parole sentences on juvenile

4 recognlze that there are policy considerations apart from the circumstances of the
defendants in these cases. The finality of the LWOP regime gave the victims' families a
sense of closure and Miller-style relief would disrupt that expectation. See
Commonwealths Brief for Appellee, at 8 n.4 (“a life-with-parole sentence has been
likened to sentencmg the victim and the victim's family, as well. ... It's a sort of virtual
prison, because ... as long as [the killers] are in jail ... and as long as they come up for
parole, we're sharing that sentence with them™) (quotlng Brief of Amicus Curiae The
National Organization of Victims of Juvenile Lifers in Support of Respondents, at 27,
filed in the Miller case).
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offenders is required by Article ;" Section 13 of the Pennsylvania Constitution, which
prohibits ‘cruel punishments.” Id. at 297. Mr. Justice Saylor’s unanimous Opinion
recognized that the Court had previously held that Article I, Section 13 was coextensive
with the Eighth Amendment in several discrete contexts,’ but that “none of those cases
involved juvenile .offenders, who the Supreme Court has indicated are to be treated
differently witﬁ,rﬁesﬁpect to criminal punishment.” Id. at 298 n.5. The Court also noted

that Batts had not provided a “fully developed analysis in accord with Commonwealth v.

Edmunds, 586 A.2d 887 (Pa. 1991)" the seminal case from this Court setting forth the
factors to be 'consfdered in determining whether a provision of the Pennsylvania
Constitution affords broader protections than its federal counterpart, but instead had
relied.iupon the brief Sf:.t;is amicus on that point. 1d. at 297.

Nevertheless, the Batts Court weighed the assertion of a separate and
categorical state constitutional proscription seriously and engaged the Article |, Section
13 argument on the merits. The Court ultimately deemed the argument for a categorical
ban on juvenile LWOP sentences to lack merit noting, inter alia, that the “purport of the

argument is that this Court should expand upon the United States Supreme Court's

® See id. at 298 n:5.  The Batts Court cited Commonwealth v. Zettiemoyer. 454 A.2d
937, 967-69 (Pa. 1982), cert. denied, 461 U.S. 970 (1983), abrogated on other grounds
by Commonwealth v. Freeman, 827 A.2d 385 (Pa. 2003) (rejecting claim that death
penalty was per se cruel punishment); Commonwealth v. 5444 Spruce Street, 832 A.2d
396, 399 (Pa. 2003) (addressing excessive fines provision); and Jackson v. Hendrick,
503 A.2d 400, 404 n.10 (Pa. 1986) (addressing prison conditions). The Court had
previously recognized that Zettlemoyer spoke to a coextensive standard only within the
context in which that case was decided, in Commonwealth v. Means, 773 A.2d 143, 151
(Pa. 2001) (Opinion Announcing the Judgment of Court) (addressing challenge to
statute allowing victim impact testimony in penalty phase; recognizing that Zettlemovyer
holding on coextensive standard was distinguishable because different Article I, Section
13 challenge was involved).
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proportionality apﬁi_roach, not that it-shoufd-derive new theoretical distinctions based on
differences between the conceptions of ‘cruel’ and ‘unusual.”” 66 A.3d at 298.

The Article |, Section 13 claim considered and rejected in Batts focused on
juvenile LWOP sentences as a categorical or per se matter. The claim to which | write
here is very different, as it has to do with the uneven state-law effect that is a necessary
byproduct of a noﬁ4refroactive decision such as Miller. In Article I, Section 13 terms, it
may be viewed as a type of proportionality claim. it is also a claim, like the one raised in
Batts, that has not bgen considered by this Court before.

Of course,_t-h_e US Supreme Court has developed decisional law concerning

sentencing proportionality. See Solem v. Helm, 463 U.S. 277, 290-292 (1983) (courts

should be guided by ébjéctive criteria: (i) gravity of offense and harshness of penalty; (i)
comparison of severit\:( of crimes for which same sentences imposed in same
jurisdiction; and (iii) comparison of sentences imposed for commission of same offense
in other jurisdictions). To my knowledge, however, this Court has not definitively
addressed the appropriate proportionality test under Article |, Section 13. Moreover,
even if we had, the potential proportionality/cruelty claim arising in this instance is both
uniqd'é and pecu’lj‘é--r id the Est"at';es,_ ;inc;it is the very aisrupti\}e éffebt of a federal
constitutional deéisio'n within a state's borders that raises the issue. In assessing such
a claim, this Coﬂ'rt_, unlike a court determining an Eighth Amendment claim, may rightly
be concerned oﬁ_l9 _Qvith comparative and proportional justice within Pennsylvania’s own
borders, and cert?i_nly our review would not have to account for federalism concerns. In
short, in this ins‘jzénce, the existing Eighth Amendment standard may not sufficiently

vindicate the state constitutional value at issue. See, generally, Thomas G. Saylor,

Prophylaxis in Modern State Constitutionalism: New Judicial Federalism and the
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Acknowledged Prophylictic Rule, 59 N.Y-U. ANNUAL SURVEY OF AM. L. 283, 309-10
(2003).

Notably, this Court has conducted a separate Article I, Section 13 analysis, even
in instances where the Court believed that the governing Pennsylvania standard was
coextensive with the federal standard. This was so in Zettlemover, the first Article I,
Section 13 déSe of a'ny‘real moment issued by this Court. In Zettlemovyer, the defendant
arguéd that ',-"ir‘npositiorr* bf the death penalty was “inevitably” cruel punishment under
Article I, Seétion 13 The Court responded that the same claim, when raised under the
Eighth Amendment's proscription against “cruel and unusual” punishments, had been
rejected by the U.S.:S_upreme Court in Gregg v. Georgia, 428 U.S. 153, 169, 187
(1976). The Cou&_--'tﬁen summarily concluded that “the rights secured by the
Pennsylvania prohibition against ‘cruel punishments’ are co-extensive with those
secured by the Eighth and Fourteenth Amendments.” Zettlemoyer, 454 A.2d at 967.°
The Court’s finding of a coextensive standard, however, did not mean that a separate
analysis under Pennsylvania law, in applying the standard, was not required. And
mdeed the Court went on to lndependently analyze the claim at some Iength in light of
specmc mdlcators in Pennsylvanla hlstory Id. at 967-69.

- The:Opinion Announcing the Judgment of the Court ("OAJC”) in Commonwealth

V. Mei_ems, 773 A."ZZ'd 143 (Pa. 2001) is to similar effect. The relevant issue in Means was
whetﬁer a é_taidté_ >aI;I0yving victim impact evidence at the penalty phase of capital trials
violated th‘e_-Eight:h Amendment and/or Article |, Section 13. Under Payne v.
Tennessee, _5_01' U.S. 808 (1991), the OAJC held the Eighth Amendment claim was

meritless. The OAJC then engaged in a full-blown analysis of the issue under Article |,

® There is no indication that a separate and developed state constitutional analysis was
forwarded in Zettlemoyer's brief; notably, the case predated Edmunds.
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Section 13, pursuant t6 the Edmunds test, ultimately concluding that the legislation was
not constitutionally infirm. 773 A.2d at 149-58. And, finally, as noted, the Court in Batts
engaged in a separate state constitutional analysis; notably, the claim for a broader
approach to retroactivity there ultimately failed, in large part, because it sought merely
to build upon and expand the existing federal approach, rather than deriving from
considerations ‘sufficiehﬂ)( specific to Pennsylvania.

In the absehce of legislative action to address the policy question of how to treat
juveniles whose mandatory sentences of LWOP became final before Miller, | would
remain open tq considéring whether there is a basis in Pennsylvania constitutional law —
specmcaily, under Artlcle 1, Section 13 — 1o afford global retroactive effect to Miller. See,

e.g., State v, Ragland 836 N.W.2d- 107 (lowa 2013) (prisoner brought Miller-based

challenge to his mandatory LWOP sentence under both U.S. and lowa Constitutions: no
argument made that application of standard under lowa Constitution was other than that
employed by U.S. Supreme Court under Eighth Amendment; in determining to apply
Miller retroactively, lowa Supreme Court used federal substantive standard of cruel and
unusual punishment whlle reserwng right to apply it m ‘more strmgent fashion than

federal precedent) People V. Wlfllams 982 N.E.2d 181 (III App 1st Dist. 2012) (Miller

applied retro'a_ctlvely to final mandatory LWOP sentence based on arguments grounded
in U.S. and llinois Constitutions).
“As noted earlier, | realize that it is not apparent that such a state constitutional

claim, arising from the effect of a federal decision, is cognizable under the PCRA.” To

7 On the other hand, this Court on many occasions has noted the need to engage in a
broad construction of the PCRA so as to avoid tension with the traditional scope of the
writ of habeas corpus. See, e.g., Commonwealth v. Haun, 32 A.3d 697, 702-05 (Pa.
2011); Commonwealth v. Cruz, 851 A.2d 870, 877-78 (Pa. 2004).
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the extent that is so, however, there is at least some basis in law for an argument that
the claim is cognizabie via a petition under Pennsylvania’s habeas corpus statute, found

at 42 Pa.C.S. § 6501 ef seq. See, e.9., Commonwealth v. Judge, 916 A.2d 511, 518-21

(Pa. 2007) (since PCRA did not provide remedy for appeliants claim regarding
deportation from Canada, which essentially challenged “the continued vitality of his
sentence,” claim could be raised in a petition for writ of habeas corpus). See also

Coady v. Vaughn, 770-A.2d 287, 290-94 (Pa. 2001) (Castille, J., concurring, joined by

Newman, J.) (expléining interrefationship of PCRA and traditional habeas corpus).
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DISSENTING OPINION

MR. JUSTICE BAER DECIDED: October 30, 2013

While | find merit in much of the Majority’s analysis, | ultimately conclude that

Miller v. Alabama, _ U.S. _ 132 S.Ct. 2455 (2012), should apply. retroactively to
juveni’les senten‘:ce"d fo life without parole on timely collateral as well as direct review

because | find Miller to be an effectively substantive rule. See Commonwealth v, Batts,

66 A.éd 286 (Pa?‘.& 201‘3) (applying Miller to juvenile on direct appeal). | am guided by the
United States S-L_lr;reme Court's decision reversing the judgment of the collateral appeal
defendant in M and the High Court’s overarching recognition in its development of
this area of law that '“éﬁildren are constitutionally different.” Miller, 132 S.Ct. at 2464.

As my colleagues recognize, the Supreme Court recently held that ‘mandatory
life without parole for those under the age of 18 at the time of their crimes violates the

Eighth Amendment's prohibition on ‘cruel and unusual punishments.” Id. at 2460. The



Majority also observes that the High-Court did not explicitly address the retroactive
effect of its decision, which reversed the judgments of Evan Miller, a juvenile on direct
appeal, and Kuntrell Jackson, a juvenile on collateral appeal.

| fully agree with the Majority’s determination that Miller represents a new rule for
the purpose.of determining retroactivity. See Maj. Slip Op. at 5, n.5. While it may
derive from 'él"éﬁ_ém.-‘v.“Florida, 560 U.S. 48, 130 S.Ct. 2011 (2010)(prohibiting life

withoyt parole for non-homicide juvenile offenders), Roper v. Simmons, 543 U.S. 551
(2005)(precluding death sentence for juveniles), and cases requiring individualized
sentencing, it is clear that those cases did not announce the bar to mandatory life
sentences wi.tho_.ut parpig for juveniles set forth in Miller.

. Given':'_fhét.'mlérjcreated a new rule of law, the next logical question is whether
the rule announ'ced. ‘t'herein should be applied retroactively to those whose judgments
became final prior to its filing. Under the United States Supreme Court precedent
discussed below, a retroactivity determination requires consideration of whether the rule
is substantive, and therefore retroactive, or procedural, and accordingly prospective,
unless subject to an exception.

The Méjority='é'StUtely characterizes this distinction between new procedural rules
and new sub.stahtive' ruies as an exercise in “line drawing” rather than “a precise
demarcation between rules which are innately substantive versus procedural in
character.” AM‘aj. Slip Op. at 6-7, n. 7. Given that many rules have both procedural and
substantive attributes, we have repeatedly observed that the line between procedural

and substantive rules in other contexts is “nebulous.” Freed v. Geisinger Medical

Center, 5 A.3d 212, 226 (Pa. 2010) (Saylor, J., dissenting); see also Samuel-Bassett v.

Kia Motors America, Inc., 34 A.3d 1, 55-56 (Pa. 2011)(“"We recognize that the question

of what in particular is substantive and what is procedural is not always clear.”).
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In addressing the question of -retroactivity and the substantive/procedural
dichotomy, the Maijority properly recounts the development of the law from Teague v.

Lane, 489 U.S. 288 (1989), to Schriro v. Summertin, 542 U.S. 348 (2004). As noted by

the Majority, the High Court in Summerlin explained that, in general, new rules apply to
all criminal cases still pending on direct review, but only apply in limited circumstances
to convictions that are .already_final, such as the final judgment against the PCRA

defendant in the case at bar. Summerlin, 542 U.S. at 351; see also Commonwealth v.

Bracey, 986 A.2d 128, 141-142 (Pa. 2009).

Thus, the High Court instructed that new rules apply retroactively to defendants
on collateral review when the new rule is a “substantive rule,” a term which the Court
deﬁned to include “deClSIonS that narrow the scope of a criminal statute by interpreting
its terms|[,] as well as constitutional determinations that place particular conduct or
persons covered by the statute beyond the State's power to punish.” Summerlin, 542
U.S. at 351-352 (internal citations omitted).! Substantive rules apply retroactively under
Summerlin “because they necessarily carry a significant risk that a defendant stands
conwcted of an act that the Iaw does not make criminal or faces a punishment that the
law cannot |mpose upon him.” Id_ _;’:352 (internal quotation marks omitted).

Conversely, the Supreme Court observed that new procedural rules generally do
not apply retroactlvely because they “merely raise the possibility that someone
convicted with use of the invalidated procedure might have been acquitted otherwise.”

Id. G:ven the speculatlve connection to innocence,” the Court limited the retroactive

effect of new procedural rules to “watershed rules of criminal procedure implicating the

! As noted by the Majority in this case and in Summerlin, the Supreme Court had

previously categorized the second half of this current explanation of a substantive rule
as part of the Teague test for the limited number of procedural rules that apply
retroactively. Id. at 352, n.4.
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fundamental tairnessand accuracy of the criminal proceeding.” Id. (internal quotation
marks omitted). Moreover, the Court restricted the concept of “fundamental fairness” to
situations where “the likelihood of an accurate conviction is seriously diminished.” Id.
(internal quotation marks omitted, emphasis in original).

. The Supreme Court noted that while substantive rules alter “the range of conduct
or the class o”-f'p-reAr‘s'.o'n that the law punishes” or the punishment imposed on a class of
persons, procedural rules “regulate only the manner of determining the defendant’s

culpability.” Id. at 353 (emphasis removed). Applying this rubric in Summetlin, the

Court determined that i'ts prior decision in Ring v. Arizona, 536 U.S. 584 (2002), should
not apply retr?activefy because it merely addressed the process of determining a
defendant’s cdl.bability;i: ,_Specifically that a jury rather than a judge must determine the
aggravating factors necessary for a death sentence. It noted that rules allocating
decision making authority are “prototypical procedural rules.” Summerlin, 542 U.S. at
353.

The Majority in the case at bar provides a supportable analysis of the Miller rule’s
retroactivity under Summerlin and Teague, concluding that Miller has procedural
attribL"j._'tes. Inaeéd; thé-Suprém'—e C;)'un'in Miller distinguished its holding from Graham
and &p_e_r.ﬁusing procedural language, stating that the Miller decision did “not
categbrically'bar é-penalty for a class of offenders or type of crime - as, for example, we
did infm or G_ra_Ham; Instead, it mandates only that a sentencer follow a certain
process - cénsfdéfing an offender's youth and attendant characteristics - before
imposing a p.a'_rtjc;ular, penalty.” Miller, 132 S.Ct. at 2471. Moreover, a number of courts

around the country have also found Miller to be procedural and not retroactive. See,

e.g., Chambers v. State, 831 N.W.2d 311 (Minn. 2013) (concluding that Miller is not

retroactive because it was neither a substantive rule nor a watershed rule); Craig v.
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Cain, 2013 WL 69128 (5th Cir. Jan-4,2013)(concluding Miller not retroactive because it
did not create a categorical bar to a penalty and because it was not a watershed rule);

People v. Carp, 828 N.W.2d 685 (Mich. Ct. App. 2012)(deeming Miiler procedural

because it altered the manner in which the punishment was imposed); Geter v. State,

115 So. 3d 375 (Fla. Dist. Ct. App. 2012)(concluding Miller not retroactive, inter alia,
becauseitis a prc')_-ée:d’ural rule and because of the need for finality of sentences).

- However, with full appreciation of the intrinsic difficulties and uncertainties of the
procedural-substaniive dichotomy, [ do not find the analysis as “straightforward” as does
the Majority. Maj. Slip Op. at 14. Rather, | view Miller's categorical bar on the
mandatory impositiq_n of life without parole for juveniles as also containing substantive
attributes which wouId require retroactive application. Under the framework of
Summerlin, | conclude that the High Court in Miller made a ‘“constitutional
determination[] that place[d] particular ... persons . .. beyond the State's power to
punish.” Summerlin, 542 at 351-352. The rule in Miller provides that mandatory life
without parole is “a punishment that the law cannot impose upon” juveniles. Id. at 352.

Although the prohibition in Miller is ‘not as broad as the clearly retroactive

prohibitions of Roper (b_élrfiné capital pu_nishment for juveniles) and Graham (prohibiting
a sentence of Iife-'w_ithofut parole for juveniles convicted of non-homicide offenses), Miller

is a categorical p-rohibifcion against mandatory life sentences without parole for juvenile

offenders. UnliktjalRing', as analyzed in Summerlin, Miller did not allocate the decision
making authority'frofﬁ.on.e party to another, but instead defined the limits of the decision

making authority.. In other words, the Miller holding does not address the procedural
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aspect of “how” thé'détermination*ism“made, but rather defines “what” the substantive
limits of that determination must be.2
| additionally recognize that other courts around the nation have applied Miller

retroactively. See State v. Ragland, 836 N.W.2d 107, 115-116 (lowa 2013) (holding

Miller. retroactive because it mandated a new procedure resulting from “a substantive
change in thé_‘ law” and -because of the Supreme Court's application of the new rule to

Jackson, the _defendanjt;on collateral review); People v. Morfin, 981 N.E. 2d 1010 (Il

App. Ct. 201,,2)(ct_3nclu_,ding Miller is retroactive because it created a new substantive
rule, :_reinforged'f-by‘Supreme Court's application of Miller to Jackson); People v.
Mw 982 NE 2d 181 (IIl. App. Ct. 2012)(concluding Miller is retroactive as a
"Wateifshed f‘:tjlé?’ of'-.'.cr'ir‘ninal procedure and recognizing that the Supreme Court

reversed the judgment of Jackson); see also State v. Simmons, 99 So. 3d 28 (La. 2012)

(remanding for a sentencing hearing under Miller).3 Additionally, although in dicta, a

2 | agree with the Majority that Miller does not fit into the Teague exception for a

‘watershed” rule of criminal procedure because that category is limited to rules
‘implicating the fundamental fairmess and accuracy of the criminal proceeding.”
Summerlin, 542 U.S. at. 355.. -The -Supreme Court has additionally noted that “[t]o fall
withinzthis exception, a new rule must meet two requirements: Infringement of the rule
must seriously diminish the likelihood of obtaining an accurate conviction, and the rule
must alter. our: understanding "of the bedrock procedural elements essential to the
fairness of a proceeding.” Tyler v. Cain, 533 U.S. 656, 665 (2001) (internal quotation
marks; and emphasis omitted). The holding in Miller has no relation to the accuracy of a
juvenile defendant's convictions.

3 ~The 5._Cou_rt_of Appeals for the Third Circuit recently entered a brief order finding

that petitioners before that court had.made a prima facie showing that Miller was
retroactive for purposes of the court's grant of authorization to file second or successive
habeas corpus petitions, which require a showing that the asserted claim relies upon “a
new rule of constitutional taw, made retroactive to cases on collateral review by the
Supreme Court, that was previously unavailable.” 28 U.S.C. § 2255(h)(2). The court,
however, emphasized ‘that the determination was tentative. In re Pendleton, _ F.3d
__ No. 12-3617 (3d Cir. Oct. 3, 2013).
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federal district ébu'rt ferv’ently admonished, “if ever there was a legal rule that should -
as a matter of law and morality - be given retroactive effect, it is the rule announced in

Miller. To hold otherwise would allow the state to impose unconstitutional punishment

on some persons but not others, an intolerable miscarriage of justice.” Hill v. Snyder,

2013:WL 364198, 2 (E.D.Mich. Jan. 30, 2013)(emphasis in original). -
- Moreover, -i‘n""r.eéolving the uncertainties abounding in this case, | emphasize that
the High Court'fr,'e"versedi_. the judgment of Kuntrell Jackson, the defendant before it on

collateral revieV\}‘; _ S'p'ecificaIIy, the Court held:

By requiring that all children convicted of homicide receive
lifetime incarceration without possibility of parole, regardless
of their age ‘and age-related characteristics and the nature of
their crimes, the- mandatory sentencing schemes before us
violate this principle of proportionality, and so the Eighth
Amendment's ban on cruel and unusual punishment. We
accordingly reverse the judgments of the Arkansas Supreme
Court and Alabama Court of Criminal Appeals and remand
the cases for further proceedings not inconsistent with this
opinion,

Miller, 132 S.Ct. at 2475. Thus, the Court made no distinction between the collateral
review defendant fiom Arkansas and the direct review defendant from Alabama.

tis impl'.auSibIe that the Supreme Court granted review of these two juvenile life-
withog__;t-parole", _cas_@aé randomly, just as it was not accidental that this Court chose to

address a juvenile on direct review in Commonwealth v. Batts, 66 A.3d 286(Pa. 2013),

and this casé’in‘ which a juvenile seeks collateral review. Indeed, while making a
different point_"_in'__c-jis_s'enft, Justice Alito emphasized that the two cases were “carefully
selected.” _I\_/I_l_ll_e_r 132 SCt at 2489. Therefore, by reversing the lower court’s decision
as to Jackson and directing further proceedings consistent with its opinion, | find it a fair,
if not compelling, inference that the High Court intended to apply the rule to other

juveniles on collateral review. Similarly, the lowa Supreme Court observed, “There
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would have been no reason for the Court to direct such an outcome if it did not view the
Miller rule as applying retroactively to cases on collateral review.” Ragland, 836 N.W.2d
at 116. As noted in Teague, “once a new rule is applied to the defendant in the case
announcing the rule, evenhanded justice requires that it be applied retroactively to all
who are similarly situated.” Teague, 489 U.S. at 300.4

As Chief Uus'tici:'e' Castille articulates in his concurrence, | too am bothered by the
‘seeming ine‘c‘|.ui'ty_”_that “arises from the fact that the prospect of an individualized;

discretionary-‘-judicial‘det’ermination of whether a juvenile murderer should ever be

While | recognize that the prosecution may not have raised a Teague retroactivity
argument before the United States Supreme Court in regard to Jackson, the state, upon
remand, conceded retroactivity, as noted by the Majority. Maj. Op. at 9 n.10.
Additionally, the Arkansas Supreme Court agreed with the state that Jackson was
“entitled to the benefit of the United State[s] Supreme Court's opinion in his own case.”
Jackson v. Norris, __ S.W.3d __, 2013 WL 1773087, 4 (Ark.) (Ark. Apr. 25, 2013)

In his concurring opinion, the Chief Justice correctly observes that the High Court
did not overtly bold that Milier should apply retroactively. Had the Court so held, this
case indisputably would'have fallen within the PCRA’s timeliness exception allowing for
the filing of a petition when “the right asserted is a constitutional right that was
recognized by the: Supreme Court of the United States or the Supreme Court of
Pennsylvanla after the time period provided in this section and has been held by that
court to apply retroactively.” 42 Pa.C.S. § 9545(b)(1)(iif). The Chief Justice applies this
section to forbid relief: via the PCRA, because the Supreme Court did not speak
specifically to the retroactivity question. Concurring Opinion at 3-4 (Castille, C.J.). |,
however, conclude that Section 8545(b)(1)(iii) can be read more broadly to apply to the
situation at bar, where, as | view the case, the United States Supreme Court granted
relief, de facto allowing for the new constitutional rule to be applied retroactively to
Jackson on collateral review, even though the Court did not address retroactivity in the
text of the opinion. See Ragland, 836 N.W. 2d at 116 (“There would have been no
reason for the Court to direct such an outcome if it did not view the Miller rule as
applying retroactlvely to cases on collateral review. ™).

4
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afforded parole el'igi'bili‘ty depends solely upon the happenstance of the moment that the
defendant's conviction became final.” Concurring Opinion at 1-2 (Castille, C.J.).5
Finally, | am guided by the rationale underlying the holdings in Miller, Roper, and

Graham that “children are constitutionally different from adults for the purpose of
sentencing.” Miller, 132 S.Ct. at 2464. The High Court noted “three significant gaps”
between juvenile,'s"'and ‘adults:

Firé-t,_ | chi_ldren have a lack of maturity and an

underdeveloped sense of responsibility, leading to

recklessness, impulsivity, and heedless risk-taking. Second,

children are more vulnerable . . . to negative influences and

outside pressures, including from their family and peers; they

have limited contro[l] over their own environment and lack

the ability to extricate themselves from horrific, crime-

producing settings. And third, a child's character is not as

well formed as an adult's: his traits are less fixed and his
actions less likely to be evidence of irretrievabl[e] deprav(ity].

Id. (internal citations and quotation marks omitted). The Court further noted that these
“distinctive attributes of youth diminish the penological justifications for imposing the
harshest sentences on juvenile offenders, even when they commit terrible crimes.” id.
at 2465. The Court. gddjtionall;’r prohibited mandatory sentences of life without parole to
juveniles becauls‘_e it 'c;on"cluded that the mandatory sentencing scheme violated its prior
cases’ “requiref-nént_bf individualized sentencing for defendants facing the most serious
penalties.” Id. a.t‘2460. The Court noted that the mandatory sentence prohibits a judge
from *“taking abcouht_ of an offender's age and the wealth of characteristics and

circumstances é’@t_endant toit.” Id.at 2467. The Court opined,

3 Additionally, while | disagree with the concurrence’s conclusion on Miller's

retroactivity, | concur with its call for an argument framed in terms of the Pennsylvania
Constitution or for-legisiative action to correct the current inequality, in the absence of
retroactive application of Miller by this Court.
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Mandatory life without parole for a juvenile precludes
consideration of his chronological age and its hallmark
features - among them, immaturity, impetuosity, and failure
to appreciate risks and consequences. It prevents taking
into account the family and home environment that
surrounds him - and from which he cannot usually extricate
himself - no matter how brutal or dysfunctional. It neglects
the . circumstances of the homicide offense, including the
extent of his participation in the conduct and the way familial
and peer pressures may have affected him. Indeed,

!gnores that he might have been charged and convicted of a
lesser -offense if not for incompetencies associated with
youth for example, his inability to deal with police officers or
prosecutors (including on a plea agreement) or his
incapacity to assist his own attorneys. And finally, this
mandatory’ punishment disregards the possibility of
rehabllltatlon even, when the circumstances most suggest it.

Id. at 2468 (internal C|tatlons omltted) These arguments against prohibiting mandatory
life sentences without parole apply equally to the juvenile on direct appeal as they do to
the juvenile on collateral appeal.

My conclusion that the Miller rule should apply retroactively for the various
reasons stated, however, should not be interpreted as a suggestion that life without
parole should not be |mposed on, thls appellant or any other Juvenlie murderer.
However the decnsnon should be, at least in this instance, in the drscretlon of a trial
judge -observing _the_ facts of the case and the characteristics of the defendant to
deterr{rjine wh_iethézr iife;without parole is appropriate. Moreover, the ultimate decision of
whether to rel-e:eee'the juvenile on parole, if awarded. will rest with the parole board.

Accordingly, | respec_tful_ly dissent because | conclude that Miller should be
applied retroa'c::ﬁve'[y {o j:u\-/eniles' on collateral review.

Madame Justice Todd and Mr. Justice McCaffery join this opinion.
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