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ability to raise that claim in a properly
supported postconviction petition.  In
Thomas, for example, the State argued
that the defendant’s postconviction ineffec-
tive assistance claim was barred by res
judicata because this court considered and
rejected that same claim in the defendant’s
direct appeal.  Id. at 323–24, 231 N.E.2d
436.  This court disagreed, explaining that
our rejection of that claim on direct review
was because ‘‘the record itself did not sup-
port’’ it.  Id. at 324, 231 N.E.2d 436.  At
the postconviction stage, by contrast, the
claim was supported by affidavits that
raised matters not contained in the com-
mon-law record.  Id. The court concluded
that, ‘‘since many of the allegations con-
tained in defendant’s [postconviction peti-
tion] require an inquiry into matters out-
side of the common-law record, and * * *
since our decision [in the defendant’s ap-
peal from his guilty plea] was based only
upon that record,’’ defendant’s postconvic-
tion claim could not be dismissed on res
judicata grounds.  Id. at 324–25, 231
N.E.2d 436;  see also People v. Taylor, 237
Ill.2d 356, 362, 341 Ill.Dec. 445, 930 N.E.2d
959 (2010) (raising conflict-of-interest claim
on direct review did not preclude the rais-
ing of that same claim in a postconviction
petition, where postconviction claim was
supported by information outside the trial
record).  In other words, the state of the
record does not compel the suspension of
Strickland’s prejudice standard.  Rather,
it compels defendant to satisfy that stan-
dard through the collection and presenta-
tion of ‘‘affidavits, records, or other evi-
dence’’ not contained in the record, just as
the Post–Conviction Hearing Act contem-
plates.

¶ 34 CONCLUSION

¶ 35 For the foregoing reasons, we con-
clude that (1) defendant was properly con-
victed of armed violence predicated on ag-
gravated battery and (2) defendant failed

to establish that he received ineffective
assistance of counsel at the Krankel hear-
ing.  We therefore reverse the appellate
court as to the first of these points, affirm
the appellate court as to the second of
these points, and affirm the circuit court’s
judgment in its entirety.

¶ 36 Appellate court judgment affirmed
in part and reversed in part.

¶ 37 Circuit court judgment affirmed.

Chief Justice GARMAN and Justices
FREEMAN, KILBRIDE, KARMEIER,
BURKE, and THEIS concurred in the
judgment and opinion.
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Background:  Juvenile defendant was con-
victed in the Circuit Court, Kendall Coun-
ty, John A. Barsanti, J., of first-degree
murder and two counts of attempted mur-
der with firearm, arising out of drive-by
shooting. Defendant appealed. The Appel-
late Court, 49 N.E.3d 19, 400 Ill.Dec. 871,
affirmed. Defendant’s petition for leave to
appeal was granted.

Holdings:  The Supreme Court held that:

(1) consecutive mandatory minimum sen-
tences for first-degree murder and at-
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tempted murder, with mandatory fire-
arm enhancements, amounted to de
facto life sentence without possibility of
parole, in violation of Eighth Amend-
ment prohibition against cruel and un-
usual punishment, under Miller v. Ala-
bama, and

(2) defendant was entitled to resentencing
under statute applicable to juvenile of-
fenders, which required consideration
of mitigating factors and made firearm
enhancements discretionary, rather
than mandatory.

Judgment of Appellate Court and Circuit
Court reversed; remanded for resentenc-
ing.

1. Infants O3011
 Sentencing and Punishment O1607

Mandatory minimum sentence of 20
years for first-degree murder committed
when defendant was 16 years old, with
mandatory 25-year firearm enhancement,
together with minimum sentences of six
years each on two convictions for attempt-
ed murder, with mandatory 20-year fire-
arm enhancements, all of which were or-
dered to run consecutively, violated Eighth
Amendment prohibition against cruel and
unusual punishment, under Miller v. Ala-
bama; as result, defendant was sentenced
to mandatory minimum aggregate sen-
tence of 97 years, and under truth-in-sen-
tencing statute, he was required to serve
minimum 89 years before he would became
eligible for release, thus amounting to de
facto mandatory life sentence without pos-
sibility of parole.  U.S.C.A. Const.Amend.
8; S.H.A. 730 ILCS 5/3–6–3(a)(i, ii) (2008).

2. Infants O3011
 Sentencing and Punishment O1607

Under Miller v. Alabama, a juvenile
may not be sentenced to a mandatory,
unsurvivable prison term for a homicide
offense without first considering in mitiga-

tion his youth, immaturity, and potential
for rehabilitation.  U.S.C.A. Const.Amend.
8.

3. Homicide O1572
 Infants O3011

Sentencing courts must to provide an
individualized sentencing hearing for a ju-
venile convicted of a homicide offense to
weigh the factors for determining a juve-
nile’s diminished culpability and greater
prospects for reform when the aggregate
sentences result in the functional equiva-
lent of life without the possibility of parole.

4. Infants O3011
 Sentencing and Punishment O1607

Sentencing a juvenile offender to a
mandatory term of years that is the func-
tional equivalent of life without the possi-
bility of parole constitutes cruel and un-
usual punishment in violation of the Eighth
Amendment.  U.S.C.A. Const.Amend. 8.

5. Homicide O1567
 Infants O3011
 Sentencing and Punishment O1607

On remand following vacatur of man-
datory minimum 20-year sentence for first-
degree murder, with mandatory 25-year
firearm enhancement, and mandatory min-
imum of six years each on two counts of
attempted murder, with 20-year firearm
enhancement, which were ordered to run
consecutively, thus resulting in de facto
mandatory sentence of life without possi-
bility of parole for juvenile defendant, in
violation of Eighth Amendment prohibition
against cruel and unusual punishment un-
der Miller v. Alabama, resentencing was
governed by statutory scheme applicable
to juvenile offenders that required consid-
eration of enumerated mitigation factors,
and that made imposition of firearm en-
hancements discretionary, so that, without
firearm enhancements, defendant was sub-
ject to minimum aggregate sentence of 32
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years, which was not de facto life sentence
without possibility of parole.  U.S.C.A.
Const.Amend. 8; S.H.A. 730 ILCS 5/5–4.5–
105 (2015).

Michael J. Pelletier, State Appellate De-
fender, Thomas A. Lilien, Deputy Defend-
er, and Kathleen J. Hamill and Fletcher P.
Hamill, Assistant Appellate Defenders, of
the Office of the State Appellate Defender,
of Elgin, for appellant.

Lisa Madigan, Attorney General, of
Springfield (Carolyn E. Shapiro, Solicitor
General, and Michael M. Glick and Gopi
Kashyap, Assistant Attorneys General, of
Chicago, of counsel), for the People.

OPINION

PER CURIAM.

¶ 1 The defendant, Zachary A. Reyes,
was charged by indictment in the circuit
court of Kendall County with the first
degree murder of Jason Ventura and the
attempted murders of Eduardo Gaytan
and Jorge Ruiz. The indictment alleged
that on December 20, 2009, defendant per-
sonally discharged a firearm in the di-
rection of a vehicle occupied by Ventura,
Gaytan, and Ruiz and that defendant’s ac-
tions caused the death of Ventura as well
as serious injury to Gaytan.  Defendant,
who was 16 years old at the time of the
shootings, was prosecuted as an adult (see
705 ILCS 405/5–130(1)(a)(i) (West 2008)).
Following a jury trial, he was found guilty
of the charged offenses.

¶ 2 At defendant’s sentencing hearing,
the trial court imposed the mandatory
minimum sentence of 45 years’ imprison-
ment for the first degree murder convic-
tion.  This sentence consisted of the mini-
mum 20–year sentence for murder (see
730 ILCS 5/5–4.5–20(a) (West 2008) (pro-

viding a range of 20 to 60 years)), plus a
minimum 25–year mandatory firearm en-
hancement (see 730 ILCS 5/5–8–
1(a)(1)(d)(iii) (West 2008) (providing for an
add-on of 25 years to natural life)).  The
court also sentenced defendant to 26 years’
imprisonment for each of the two attempt-
ed murder convictions. The 26–year sen-
tences consisted of the minimum 6–year
sentence for attempted murder (see 730
ILCS 5/5–4.5–25(a) (West 2008) (providing
range of 6 to 30 years)), plus a 20–year
mandatory firearm enhancement (see 730
ILCS 5/5–8–1(a)(1)(d)(ii) (West 2008)).  In
addition, the trial court determined that,
pursuant to section 5–8–4(d)(1) of the Uni-
fied Code of Corrections (730 ILCS 5/5–8–
4(d)(1) (West 2008)), all of defendant’s sen-
tences were required to run consecutively
to each other.  As a result, defendant was
sentenced to a mandatory minimum aggre-
gate sentence of 97 years’ imprisonment.
Further, in light of the truth in sentencing
statute (730 ILCS 5/3–6–3(b)(i)–(ii) (West
2008)), defendant was required to serve a
minimum of 89 years of the 97–year sen-
tence imposed before he would be eligible
for release.  Defendant appealed.

¶ 3 In the appellate court, defendant ar-
gued that his sentence was unconstitution-
al pursuant to Miller v. Alabama, 567 U.S.
460, 132 S.Ct. 2455, 183 L.Ed.2d 407
(2012).  In Miller, the Supreme Court
held that the eighth amendment to the
United States Constitution ‘‘forbids a sen-
tencing scheme that mandates life in pris-
on without possibility of parole for juvenile
offenders.’’  Id. at ––––, 132 S.Ct. at 2469.
Citing its earlier decisions in Roper v.
Simmons, 543 U.S. 551, 125 S.Ct. 1183,
161 L.Ed.2d 1 (2005) (holding it unconsti-
tutional to impose capital punishment for
crimes committed while under the age of
18), and Graham v. Florida, 560 U.S. 48,
130 S.Ct. 2011, 176 L.Ed.2d 825 (2010)
(holding it unconstitutional to sentence ju-
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venile offenders to life imprisonment with-
out possibility of parole for nonhomicide
offenses), the Court in Miller explained
that ‘‘children are constitutionally different
from adults for purposes of sentencing’’
(id. at ––––, 132 S.Ct. at 2464) and that ‘‘in
imposing a State’s harshest penalties, a
sentencer misses too much if he treats
every child as an adult’’ (id. at ––––, 132
S.Ct. at 2468).  The Supreme Court em-
phasized that a mandatory sentencing
scheme for juveniles prevents the trial
court from considering numerous mitigat-
ing factors, such as the juvenile offender’s
age and attendant characteristics;  the ju-
venile’s family and home environment and
the circumstances of the offense, including
the extent of the juvenile’s participation
and the effect of any familial or peer pres-
sure;  the juvenile’s possible inability to
interact with police officers or prosecutors
or incapacity to assist his or her own attor-
neys;  and ‘‘the possibility of rehabilitation
even when the circumstances most suggest
it.’’  Id. at ––––, 132 S.Ct. at 2468.  The
Court concluded:

‘‘[A] judge or jury must have the oppor-
tunity to consider mitigating circum-
stances before imposing the harshest
possible penalty for juveniles.  By re-
quiring that all children convicted of
homicide receive lifetime incarceration
without possibility of parole, regardless
of their age and age-related characteris-
tics and the nature of their crimes, the
mandatory sentencing schemes before
us violate this principle of proportionali-
ty, and so the Eighth Amendment’s ban
on cruel and unusual punishment.’’  Id.
at ––––, 132 S.Ct. at 2475.

¶ 4 The Court clarified that its holding
was not a categorical prohibition of life-
without-parole sentences for juvenile mur-
derers.  Id. at ––––, 132 S.Ct. at 2469.
Rather, the Court’s holding required that
life-without-parole sentences be based on

judicial discretion rather than statutory
mandates.  Id.

¶ 5 In the appellate court, defendant ac-
knowledged that he had not received an
actual life sentence without possibility of
parole.  However, he contended that the
various sentencing statutes to which he
was subject had combined in such a way so
as to eliminate all judicial discretion and
impose on him a mandatory prison term
that could not be served within one life-
time, i.e., a de facto natural life sentence
without possibility of parole.  Defendant
maintained that the principles of Miller
were applicable to such a de facto life
sentence and, therefore, his sentence was
unconstitutional.

¶ 6 The appellate court rejected defen-
dant’s argument.  2015 IL App (2d)
120471, 400 Ill.Dec. 871, 49 N.E.3d 19.
The appellate court declined to extend the
eighth amendment rationale in Miller to
the facts of this case, concluding that Mil-
ler applied only to actual sentences of life
without the possibility of parole and not to
aggregate consecutive sentences that
amounted to a de facto life term.  Id.
¶¶ 23–25.  The appellate court therefore
affirmed defendant’s sentence.  We grant-
ed defendant’s petition for leave to appeal.
Ill. S. Ct. R. 315 (eff. Jan. 1, 2015).

[1] ¶ 7 In this court, defendant again
argues that he has received a de facto
mandatory life sentence without the possi-
bility of parole and that such a sentence is
unconstitutional under Miller.  Defendant
therefore contends that his sentence
should be vacated and the cause remanded
for a new sentencing hearing.

¶ 8 The State, in response, has filed a
brief in which it concedes that the Miller
rationale applies to a mandatory term of
years that ‘‘indisputably amount[s]’’ to life
imprisonment without the possibility of pa-
role for a single offense or for offenses
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committed in a single course of conduct.
We agree.

[2–4] ¶ 9 A mandatory term-of-years
sentence that cannot be served in one life-
time has the same practical effect on a
juvenile defendant’s life as would an actual
mandatory sentence of life without pa-
role—in either situation, the juvenile will
die in prison.  Miller makes clear that a
juvenile may not be sentenced to a manda-
tory, unsurvivable prison term without
first considering in mitigation his youth,
immaturity, and potential for rehabilita-
tion.  As one court has stated:

‘‘the teachings of the Roper /Graham
/Miller trilogy require sentencing courts
to provide an individualized sentencing
hearing to weigh the factors for deter-
mining a juvenile’s ‘diminished culpabili-
ty and greater prospects for reform’
when, as here, the aggregate sentences
result in the functional equivalent of life
without parole.  To do otherwise would
be to ignore the reality that lengthy
aggregate sentences have the effect of
mandating that a juvenile ‘die in prison
even if a judge or jury would have
thought that his youth and its attendant
characteristics, along with the nature of
his crime, made a lesser sentence (for
example, life with the possibility of pa-
role) more appropriate.’  Miller, 567
U.S. at ––––, 132 S.Ct. at 2460.  Such a
lengthy sentence ‘ ‘‘means denial of
hope;  it means that good behavior and
character improvement are immaterial;
it means that whatever the future might
hold in store for the mind and spirit of
[the juvenile convict], he will remain in
prison for the rest of his days.’’ ’ Gra-
ham, 560 U.S. at 70, 130 S.Ct. at 2027
(quoting Naovarath v. State, 105 Nev.
525, 779 P.2d 944, 944 (1989)).  That is
exactly the result that Miller held was
unconstitutional.  Miller, 567 U.S. at
––––, 132 S.Ct. at 2460.’’  Bear Cloud v.

State, 2014 WY 113, ¶ 33, 334 P.3d 132
(Wyo.2014).

See also, e.g., Brown v. State, 10 N.E.3d 1,
7–8 (Ind.2014) (150–year sentence ‘‘ ‘for-
swears altogether the rehabilitative ideal’ ’’
as stated in Miller, 567 U.S. at ––––, 132
S.Ct. at 2465 (internal quotation marks
omitted));  Fuller v. State, 9 N.E.3d 653,
657–58 (Ind.2014) (same);  State v. Null,
836 N.W.2d 41 (Iowa 2013) (Miller applies
to a sentence that amounts to the function-
al equivalent of life without parole);  Moore
v. Biter, 725 F.3d 1184, 1193–94 (9th Cir.
2013) (sentence of 254 years is unconstitu-
tional);  People v. Caballero, 55 Cal.4th
262, 145 Cal.Rptr.3d 286, 282 P.3d 291, 295
(2012).  Accordingly, we hold that sentenc-
ing a juvenile offender to a mandatory
term of years that is the functional equiva-
lent of life without the possibility of parole
constitutes cruel and unusual punishment
in violation of the eighth amendment.

¶ 10 In this case, defendant committed
offenses in a single course of conduct that
subjected him to a legislatively mandated
sentence of 97 years, with the earliest
opportunity for release after 89 years.
Because defendant was 16 years old at the
time he committed the offenses, the sen-
tencing scheme mandated that he remain
in prison until at least the age of 105.  The
State concedes, and we agree, that defen-
dant will most certainly not live long
enough to ever become eligible for release.
Unquestionably, then, under these circum-
stances, defendant’s term-of-years sen-
tence is a mandatory, de facto life-without-
parole sentence.  We therefore vacate de-
fendant’s sentence as unconstitutional pur-
suant to Miller.

[5] ¶ 11 Having vacated defendant’s
sentence, we must determine the proper
remedy.  Both the State and defendant
note that, during the pendency of this ap-
peal, our legislature enacted a new law,
codified in section 5–4.5–105 of the Unified
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Code of Corrections (730 ILCS 5/5–4.5–105
(West Supp. 2015)), which provides a new
sentencing scheme for individuals under 18
years of age at the time of the commission
of an offense.  In general, the new statute
requires the sentencing judge to take into
account several factors in mitigation in
determining the appropriate sentence for
those under 18.  In addition, the statute
provides that the imposition of firearm
enhancements is a matter of discretion
with the trial court:

‘‘(b) Except as provided in subsec-
tion (c), the court may sentence the
defendant to any disposition authorized
for the class of the offense of which he
or she was found guilty as described in
Article 4.5 of this Code, and may, in
its discretion, decline to impose any
otherwise applicable sentencing en-
hancement based upon firearm posses-
sion, possession with personal dis-
charge, or possession with personal
discharge that proximately causes
great bodily harm, permanent disabili-
ty, permanent disfigurement, or death
to another person.

(c) Notwithstanding any other provi-
sion of law, if the defendant is convicted
of first degree murder and would other-
wise be subject to sentencing under
clause (iii), (iv), (v), or (vii) of subsection
(c) of Section 5–8–1 of this Code based
on the category of persons identified
therein, the court shall impose a sen-
tence of not less than 40 years of impris-
onment.  In addition, the court may, in
its discretion, decline to impose the sen-
tencing enhancements based upon the
possession or use of a firearm during the
commission of the offense included in
subsection (d) of Section 5–8–1.’’  730
ILCS 5/5–4.5–105(b), (c) (West Supp.
2015).

¶ 12 Both the State and defendant agree
that, pursuant to section 4 of the Statute

on Statutes (5 ILCS 70/4 (West 2014)),
defendant is entitled, on remand, to be
resentenced under the sentencing scheme
found in section 5–4.5–105. See People v.
Hollins, 51 Ill.2d 68, 71, 280 N.E.2d 710
(1972) (section 4 of the Statute on Statutes
entitles a defendant ‘‘to be sentenced un-
der either the law in effect at the time the
offense was committed or that in effect at
the time of sentencing’’).  In addition, both
the State and defendant agree that by
applying this new sentencing scheme, the
circuit court will have the discretion not to
apply the firearm sentencing enhance-
ments and, without these enhancements,
the mandatory minimum aggregate sen-
tence to which defendant would be subject
is 32 years, a term that is not a de facto
life sentence. Because defendant would not
be subject to a mandatory, life-without-
parole sentence under section 5–4.5–105,
we remand this matter to the trial court
with directions that a new sentencing hear-
ing be held in accordance with this statute.

¶ 13 CONCLUSION

¶ 14 The judgments of the circuit and
appellate courts are reversed.  The cause
is remanded to the circuit court for resen-
tencing in accordance with section 5–4.5–
105 of the Unified Code of Corrections
(730 ILCS 5/5–4.5–105 (West Supp. 2015)).

¶ 15 Appellate court judgment reversed.

¶ 16 Circuit court judgment reversed.

¶ 17 Cause remanded.
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