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Background: Juvenile defendant, 17
years old at the time of offense, was con-
victed in the Superior Court, Judicial Dis-
trict of Hartford, O’Keefe, J., of murder,
attempted murder, first-degree assault and
conspiracy to commit murder. Defendant
appealed. The Appellate Court, 140 Conn.

App. 1, 58 A.3d 304, Borden, J., affirmed

the convictions and sentence of 100 years

imprisonment, functionally a sentence of
life without the possibility of release. De-
fendant appealed.

Holdings: The Supreme Court, Me-

Donald, J., held that:

(1) court had failed to consider juvenile
defendant’s youth as mitigating factor
against imposition of sentence, and
thus, defendant was entitled to new
sentencing proceeding, and

(2) Supreme Court would decline to deter-
mine whether it would violate the
eighth amendment to preclude any
possibility of release when a juvenile
offender receives a life sentence.

Reversed and remanded.

Espinosa, J., dissented and filed separate
opinion in which Zarella, J., joined.

1. Criminal Law &=1177.3(1)
Infants &=3011
Sentencing and Punishment &=108,
1607
Trial court failed to consider juvenile
homicide offender’s youth, and circum-

stances attendant to his youth, as mitigat-
ing against the imposition of the functional
equivalent of a life sentence without pa-
role, as required under Miller, and, there-
fore, juvenile offender was entitled to new
sentencing proceeding. U.S.C.A. Const.
Amend. 8.

2. Criminal Law ¢=1134.25

Supreme Court would decline, as pre-
mature, to determine whether it would
violate the eighth amendment to preclude
any possibility of release when a juvenile
offender receives a life sentence. U.S.C.A.
Const.Amend. 8.
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_lggoIn a recent trilogy of cases, the Unit-
ed States Supreme Court fundamentally
altered the legal landscape for the sentenc-
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ing of juvenile offenders! to comport with
the ban on cruel and unusual punishment
under the eighth amendment to the federal
constitution. The court first barred capi-
tal punishment for all juvenile offenders;
Roper v. Simmons, 543 U.S. 551, 575, 125
S.Ct. 1183, 161 L.Ed.2d 1 (2005); and then
barred life imprisonment without the pos-
sibility of parole for juvenile nonhomicide
offenders. Graham v. Florida, 560 U.S. 48,
79-80, 130 S.Ct. 2011, 176 L.Ed.2d 825
(2010). Most recently, in Miller v. Ala-
bama, — U.S. ——, 132 S.Ct. 2455, 2460,
183 L.Ed.2d 407 (2012), the court held that
mandatory sentencing schemes that im-
pose a term of life imprisonment without
parole on juvenile homicide offenders, thus
precluding consideration of the offender’s
youth as mitigating against such a severe
punishment, violate the principle of pro-
portionate punishment under the eighth
amendment.

Miller did not specifically address the
constitutional parameters of when a life
sentence without parole may be imposed in
the exercise of the sentencing authority’s
discretion on a juvenile homicide offender.
The present case requires us to consider
this question.

The defendant, Ackeem Riley, was sev-
enteen years old when he committed homi-
cide and nonhomicide offenses for which
the trial court imposed, in the exercise of
its diseretion, a total effective sentence of
100 years imprisonment. The defendant
has no possibility of parole before his natu-
ral life expires. In his certified appeal to
this court, the defendant claims that his
sentence and the procedures under which
it was imposed | ¢;;violate Graham and Mil-
ler, and, hence, the eighth amendment.

1. We use the term juvenile offenders to refer
to persons who committed a crime when they
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Specifically, the defendant contends that:
(1) Miller required the trial court to con-
sider his youth and circumstances attend-
ant to his youth as mitigating against the
functional equivalent to a life sentence
without parole when exercising its sentenc-
ing discretion; and (2) if the trial court
imposes the functional equivalent to a life
sentence in the exercise of its discretion,
Graham requires that he be afforded a
subsequent opportunity to obtain release
based on his demonstrated maturity and
rehabilitation.

We agree with the defendant’s Miller
claim. Therefore, he is entitled to a new
sentencing proceeding at which the court
must consider as mitigation the defen-
dant’s age at the time he committed the
offenses and the hallmarks of adolescence
that Miller deemed constitutionally signifi-
cant when a juvenile offender is subject to
a potential life sentence. We decline, how-
ever, to address the defendant’s Graham
claim. As we explain later in this opinion,
the legislature has received a sentencing
commission’s recommendations for re-
forms to our juvenile sentencing scheme to
respond to the dictates of Graham and
Miller. Therefore, in deference to the
legislature’s authority over such matters
and in light of the uncertainty of the de-
fendant’s sentence upon due consideration
of the Miller factors, we conclude that it is
premature to determine whether it would
violate the eighth amendment to preclude
any possibility of release when a juvenile
offender receives a life sentence.

We begin with a brief overview of the
facts that the jury reasonably could have
found and the procedural history of this
case. In November, 2006, when the defen-
dant was seventeen years old, he partici-
pated in a drive-by shooting into a crowd

were younger than eighteen years of age.
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that left an innocent sixteen year old dead
and two other innocent bystanders, ages
thirteen and twenty-one, seriously injured.
The defendanty, and his accomplice
thought that someone responsible for a
gang related shooting the previous week
was at the scene. The defendant’s identity
as one of the perpetrators was corroborat-
ed by his involvement in an incident two
months after the crimes at issue in which a
firearm was discharged that matched the
weapon used in the 2006 shootings. A
jury convicted the defendant of one count
of murder in violation of General Statutes
§§ 53a-54a (a) and 53a-8, two counts of
attempt to commit murder in violation of
General Statutes §§ 53a—49 (a)(2) and 53a—
54a (a), two counts of assault in the first
degree in violation of General Statutes
§§ 53a-59 (a)(5) and 53a-8, and one count
of conspiracy to commit murder in viola-
tion of General Statutes §§ 53a—48 (a) and
53a-54a (a). The murder conviction ex-
posed the defendant to a potential sen-
tence of twenty-five to sixty years impris-
onment, with no possibility of parole. See
General Statutes §§ 53a-35a (2), 53a-35b
and 54-125a (b)(1)(E). The other convic-
tions exposed him to sentences ranging
from one year imprisonment to twenty
years imprisonment.

The trial court ultimately imposed a to-
tal effective sentence of 100 years impris-

2. The Penal Code defines “life imprisonment”
as a definite sentence of sixty years, unless a
sentence of life imprisonment without the
possibility of release is imposed, in which
case the term means imprisonment for the
remainder of the defendant’s natural life.
See General Statutes § 53a-35b. The defen-
dant was sentenced to sixty years on count
one for murder; twenty years on count two
for attempt to commit murder, consecutive to
the first count; twenty years on count three
for attempt to commit murder, consecutive to
the first two counts; twenty years on count
four for assault with a firearm, concurrent to
the second count; twenty years on count five
for assault in the first degree with a firearm,
concurrent to the third count; and twenty

onment. It is undisputed that this sen-
tence is the functional equivalent to life
without the possibility of parole? See
State v. Riley, | 443140 Conn.App. 1, 3 n. 2,
58 A.3d 304 (2013). In stating its basis for
imposing this sentence, the trial court
made no reference to the defendant’s age
at the time he committed the offenses.
After the trial court rendered judgment in
the present case in 2009, the United States
Supreme Court issued its decision in Mil-
ler.

In his appeal to the Appellate Court, the
defendant contended that his sentence and
the procedure under which it was imposed
violated his rights under the eighth and
fourteenth amendments to the federal con-
stitution. 1Id., at 4, 10 and n. 7, 58 A.3d
304. A majority of the Appellate Court
rejected these contentions. Id., at 4, 58
A.3d 304. The majority concluded that Mil-
ler requires only that a defendant be af-
forded the opportunity to present mitigat-
ing evidence, including evidence relating to
his age, and that the court be permitted to
impose a lesser sentence than life without
parole after considering any such evidence.
Id., at 10, 14-16, 58 A.3d 304. It deter-
mined that Connecticut’s sentencing
scheme comported with these require-
ments. Id., at 18, 58 A.3d 304. The ma-
jority further concluded that the trial court
in the present case had in fact considered

years on count six for conspiracy to commit
murder, concurrent to the previous counts.

The defendant contends that the parole stat-
ute is ambiguous as to whether he is per se
ineligible for parole because of his murder
conviction; see General Statutes § 54-125a
(b)(1)(E); or whether he is eligible after com-
pleting the sentence for that offense and 85
percent of his sentences for the nonhomicide
offenses. See General Statutes § 54-125a
(b)(2)(B). Even under the interpretation
more favorable to him, the defendant would
not be eligible for release until he has served
ninety-four years imprisonment.
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many of the factors identified as relevant
in Miller before imposing the defendant’s
sentence. Id., at 19-21, 58 A.3d 304. In
his dissenting opinion, Judge Borden disa-
greed with each of these determinations
and concluded that the defendant was enti-
tled to a new sentencing proceeding. Id.,
at 2340, 58 A.3d 304. Judge Borden fur-
ther opined that, if a trial court determines
that a life sentence is appropriate after
giving due weight to the offender’s youth,
Graham requires the court to provide for
a “second look,” i.e., a meaningful opportu-
nity for the juvenile offender to obtain
release based on demonstrated maturity
and rehabilitation. Id., at 39-40, 58 A.3d
304.

In his certified appeal to this court, the
defendant contends that the Appellate
Court majority was inconrectsy, as a matter
of law and fact. Specifically, he contends
that the sentencing procedure and the sen-
tence itself failed to conform to the dic-
tates of Miller and Graham. For the
reasons that follow, we agree that the de-
fendant is entitled to a new sentencing
proceeding that follows the dictates of Mul-
ler.

I

THE UNITED STATES SUPREME
COURT’S TRILOGY

The eighth amendment to the United
States constitution provides: “Excessive

3. See Haley v. Ohio, 332 U.S. 596, 599, 68
S.Ct. 302, 92 L.Ed. 224 (1948) (plurality) (in-
structing courts to take “special care” in con-
sidering confession obtained from juvenile
due to “great instability which the crisis of
adolescence produces”); Gallegos v. Colora-
do, 370 U.S. 49, 54, 82 S.Ct. 1209, 8 L.Ed.2d
325 (1962) (noting that juvenile “cannot be
compared with an adult in full possession of
his senses and knowledgeable of the conse-
quences of his admissions”); Bellotti v. Baird,
443 U.S. 622, 635, 99 S.Ct. 3035, 61 L.Ed.2d
797 (1979) (“[Tlhe [clourt has held that the
[sltates validly may limit the freedom of chil-
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bail shall not be required, nor excessive
fines imposed, nor cruel and unusual pun-
ishments inflicted.” This provision is ap-
plicable to the states through the four-
teenth amendment. See Furman .
Georgia, 408 U.S. 238, 239, 92 S.Ct. 2726,
33 L.Ed.2d 346 (1972). “[Tlhe [elighth
[almendment guarantees individuals the
right not to be subjected to excessive
sanctions. The right flows from the basic
precept of justice that punishment for
crime should be graduated and propor-
tioned to [the] offense.” (Internal quota-
tion marks omitted.) Roper v. Simmons,
supra, 543 U.S. at 560, 125 S.Ct. 1183.

Although the unique aspects of adoles-
cence had long been recognized in the
Supreme Court’s jurisprudence,ﬂﬂsit was
not until the trilogy of Roper, Graham,
and Miller that the court held that youth
and its attendant characteristics have con-
stitutional significance for purposes of as-
sessing proportionate punishment under
the eighth amendment. Cf. Stanford v.
Kentucky, 492 U.S. 361, 382-405, 109 S.Ct.
2969, 106 L.Ed.2d 306 (1989) (Brennan, J.,
dissenting) (criticizing majority’s failure to
consider principle of proportionate punish-
ment in determining that death penalty
may be applied to persons who committed
capital crime between ages of sixteen and
eighteen), overruled in part by Roper v.
Stmmons, 543 U.S. 551, 574, 125 S.Ct.

dren to choose for themselves in the making
of important, affirmative choices with poten-
tially serious consequences. These rulings
have been grounded in the recognition that,
during the formative years of childhood and
adolescence, minors often lack the experi-
ence, perspective, and judgment to recognize
and avoid choices that could be detrimental
to them.”); Eddings v. Oklahoma, 455 U.S.
104, 113-16, 102 S.Ct. 869, 71 L.Ed.2d 1
(1982) (recognizing that youth is mitigating
factor in determining whether to impose sen-
tence of death on juvenile offender).
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1183, 161 L.Ed.2d 1 (2005). Because Rop-
er and Graham lay the foundation for Mil-
ler, we begin with a brief overview of those
cases.

A

Roper

Christopher Simmons was seventeen
years old when he planned and carried out
the brutal murder of a stranger. Roper v.
Simmons, supra, 543 U.S. at 556-57, 125
S.Ct. 1183. The state of Missouri chal-
lenged the Missouri Supreme Court’s deci-
sion setting aside Simmons’ sentence of
death and resentencing him to life impris-
onment without eligibility for parole due to
his age when he committed the offense.
Id., at 559-60, 125 S.Ct. 1183. The United
States Supreme Court agreed with the
state court that the execution of a person
who was between the ages of sixteen and
eighteen when he committed a capital
crime constituted disproportionate punish-
ment in violation of the eighth amend-
ment.! Id., at 555, 568, 125 S.Ct. 1183;
see Thompson v. Oklahoma, 487 U.S. 815,
838, 108 S.Ct. 2687, 101 L.Ed.2d 702 (1988)
(plurality) (concluding that execution of
person | gwho was under age of sixteen at
time offense was committed violates eighth
and fourteenth amendments).

In reaching its conclusion, the court re-
lied upon its prior case law recognizing
the unique characteristics of juveniles and
scientific evidence regarding differences
between adult and juvenile psychological
development that explained these charac-
teristics. Roper v. Simmons, supra, 543
U.S. at 569-71, 125 S.Ct. 1183. This evi-

4. 1In Roper and Graham, the court first deter-
mined that there was a national consensus
against the punishment at issue as applied to
juvenile offenders before examining the pro-

dence demonstrated that a juvenile’s less
developed character, maturity and impulse
control affect decision making and appre-
ciation of risk, and that a juvenile’s poor
decisions did not necessarily portend how
the offender might act upon achieving
maturation. Id., at 569-70, 125 S.Ct. 1183.
Because of a juvenile’s diminished culpa-
bility, the court concluded that the two pe-
nological justifications for the death penal-
ty, retribution and deterrence, applied
with lesser force to them than to adults.
Id.,, at 571, 125 S.Ct. 1183. The court
suggested that, “[t]o the extent the juve-
nile death penalty might have residual de-
terrent effect, it is worth noting that the
punishment of life imprisonment without
the possibility of parole is itself a severe
sanction, in particular for a young per-
son.” Id., at 572, 125 S.Ct. 1183.

The court ultimately determined that a
categorical ban on executing juvenile of-
fenders was required. Id., at 573, 125
S.Ct. 1183. It reasoned that “[aln unac-
ceptable likelihood exists that the brutality
or cold-blooded nature of any particular
crime would overpower mitigating argu-
ments based on youth as a matter of
course, even where the juvenile offender’s
objective immaturity, vulnerability, and
lack of true depravity should require a
sentence less severe than death.” Id. In
response to an argument that a rare case
might exist wherein the juvenile demon-
strated sufficient maturity and depravity
to warrant a death sentence, the court
pointed out that “[i]t is difficult even for
expert psychologists to differentiate be-
tween the juvenile offender whose crime
reflects unfortunate yet transient immatu-
rity, and the rare juvenileg; offender

portionality of the punishment. See Roper v.
Simmons, supra, 543 U.S. at 567, 125 S.Ct.
1183; Graham v. Florida, supra, 560 U.S. at
62-67, 130 S.Ct. 2011.
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whose crime reflects irreparable corrup-
tion.” Id. Accordingly, the court held that
“[w]hen a juvenile offender commits a hei-
nous crime, the [sltate can exact forfeiture
of some of the most basic liberties, but the
[sltate cannot extinguish his life and his
potential to attain a mature understanding
of his own humanity.” (Internal quotation
marks omitted.) Id., at 573-74, 125 S.Ct.
1183.

B

Graham

Five years later, the court considered
whether a sentence of life imprisonment
without parole is disproportionate punish-
ment for a juvenile offender who commit-
ted a nonhomicide crime. Graham v.
Florida, supra, 560 U.S. at 52-53, 59, 130
S.Ct. 2011. Terrance Jamar Graham was
seventeen years old when he violated his
probation on charges including armed bur-
glary by committing other crimes six
months later. Id., at 53-55, 130 S.Ct. 2011.
Reasoning that the defendant had an esca-
lating pattern of criminal conduet, the trial
court imposed the maximum sentence per-
mitted by law—Ilife imprisonment. Id., at
57, 130 S.Ct. 2011. Parole was unavailable
under state law. Id. The First District
Court of Appeal of Florida concluded that
Graham’s sentence was not grossly dispro-
portionate to his crimes. Id., at 58, 130
S.Ct. 2011. The United States Supreme
Court categorically rejected that conclu-
sion. Id., at 67-75, 130 S.Ct. 2011.

The court’s reasoning in Graham largely
expanded upon the analytic blueprint of
Roper. Graham relied on further develop-
ments in psychology and brain science that
supported the foundational determination
in Roper regarding the lesser culpability of
juvenile offenders. Id., at 68, 130 S.Ct.
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2011. Graham analogized the severity of
a sentence of life without the possibility of
parole for a juvenile offender to capital
punishment: “[Flor a juvenile defendant,
this sentence means denial of hope; it
means that good behavior and character
improvement are immaterial; it means
that whatever the future might |gghold in
store for the mind and spirit of [the con-
vict], he will remain in prison for the rest
of his days.” (Internal quotation marks
omitted.) Id., at 70, 130 S.Ct. 2011. The
court reasoned that a life sentence without
parole, the most severe punishment per-
mitted by law for a juvenile offender, was
particularly disproportionate in light of
prior cases “recogniz[ing] that defendants
who do not kill, intend to Kkill, or foresee
that life will be taken are categorically less
deserving of the most serious forms of
punishments than are murderers.” Id., at
69, 130 S.Ct. 2011. Thus, the juvenile
nonhomicide offender has a “twice dimin-
ished moral culpability” when compared to
an adult murderer. Id.

In addition to the legitimate penological
goals of retribution and deterrence that
Roper had found lacking in applying the
death penalty to juvenile offenders, the
court found that other legitimate goals for
punishment—rehabilitation and incapaci-
tation—also were rendered largely ineffec-
tive due to the unique characteristics of
juvenile offenders. Id., at 71-74, 130 S.Ct.
2011. Like Roper, Graham questioned the
sentencer’s ability to predict whether a
juvenile would be a risk to society for the
rest of his life in light of his greater capac-
ity for change than an adult offender. The
court noted that, “[elven if the [s]tate’s
judgment that Graham was incorrigible
were later corroborated by prison misbe-
havior or failure to mature, the sentence
was still disproportionate because that
judgment was made at the outset. A life
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without parole sentence improperly denies
the juvenile offender a chance to demon-
strate growth and maturity.” Id., at 73,
130 S.Ct. 2011.

In light of these considerations, the
court held: “A [s]tate is not required to
guarantee eventual freedom to a juvenile
offender convicted of a nonhomicide crime.
What the [s]tate must do, however, is give
defendants like Graham some meaningful
opportunity to obtain release based on
demonstrated maturity and rehabilita-
tion.... The [elighth [almendment does
not foreclose | 4othe possibility that persons
convicted of nonhomicide crimes commit-
ted before adulthood will remain behind
bars for life. It does forbid [s]tates from
making the judgment at the outset that
those offenders never will be fit to reenter
society.” Id., at 75, 130 S.Ct. 2011.

C

Miller

Roper and Graham followed a strand of
the court’s proportionality jurisprudence
under which the court adopted categorical
bans on sentencing practices for particular
groups of offenders “based on mismatches
between the culpability of [that] class of
offenders and the severity of a penalty.”
Miller v. Alabama, supra, 132 S.Ct. at
2463. Another strand of proportionality
jurisprudence, applied in death penalty
cases, required individualized sentencing
procedures wherein the mitigating charac-
teristics of a defendant and the details of
the offense must be considered. See, e.g.,
Eddings v. Oklahoma, 455 U.S. 104, 115,
102 S.Ct. 869, 71 L.Ed.2d 1 (1982) (evi-
dence of violent family background and
emotional disturbance is “particularly rele-
vant” mitigating circumstance that must
be considered before imposing death pen-

alty on sixteen year old). In light of Gra-
ham’s analogy between life without parole
and the death penalty, the court in Miller
concluded that both strands of jurispru-
dence were implicated in eighth amend-
ment challenges by two offenders who
were fourteen years old when they com-
mitted murder, an offense for which state
law mandated life without parole. M:zller
v. Alabama, supra, at 2460, 2464. The
court concluded that such a scheme vio-
lates the eighth amendment because it
“prevents those meting out punishment
from considering a juvenile’s ‘lessened cul-
pability’ and greater ‘capacity for change,
Graham v. Florida, [supra, 560 U.S. 48,
130 S.Ct. 2011], and runs afoul of our
cases’ requirement of individualized sen-
tencing for defendants facing |gothe most
serious penalties.” Miller v. Alabama, su-
pra, at 2460.

The court explained that “Roper and
Graham establish that children are consti-
tutionally different from adults for pur-
poses of sentencing. ... Those cases relied
on three significant gaps between juveniles
and adults. First, children have a lack of
maturity and an underdeveloped sense of
responsibility, leading to recklessness, im-
pulsivity, and heedless risk-taking....
Second, children are more vulnerable ...
to negative influences and outside pres-
sures, including from their family and
peers; they have limited contro[l] over
their own environment and lack the ability
to extricate themselves from horrific,
crime-producing settings. ... And third, a
child’s character is not as well formed as
an adult’s; his traits are less fixed and his
actions less likely to be evidence of irre-
trievabl[e] deprav[ity].” (Citations omit-
ted; internal quotation marks omitted.)
1d., at 2464.

The court emphasized that these two
decisions rested not only on common
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sense, but also on science and social sci-
ence: “In Roper, we cited studies showing
that [o]nly a relatively small proportion of
adolescents who engage in illegal activity
develop entrenched patterns of problem
behavior.... And in Graham, we noted
that developments in psychology and brain
science continue to show fundamental dif-
ferences between juvenile and adult
minds—for example, in parts of the brain
involved in behavior control.... We rea-
soned that those findings—of transient
rashness, proclivity for risk, and inability
to assess consequences—both lessened a
child’s moral culpability and enhanced the
prospect that, as the years go by and
neurological development occurs, his defi-
ciencies will be reformed.” (Citations
omitted; footnote omitted; internal quota-
tion marks omitted.) Id., at 2464-65.
Miller further underscored the connection
between these findings and the
_|gndiminished penological justifications for
imposing the harshest sentences on juve-
nile offenders “even when they commit
terrible erimes.” Id., at 2465.

Despite the distinction the court in Gra-
ham drew between homicide and nonho-
micide offenders, the court in Miller de-
termined that the reasoning of Graham
applied with equal force to any juvenile
life sentence without parole: “[N]one of
what [Graham ] said about children ... is
crime-specific. ... Graham’s reasoning
implicates any life-without-parole sentence
imposed on a juvenile, even as its categor-
ical bar relates only to nonhomicide of-
fenses. Most fundamentally, Graham in-
sists that youth matters in determining
the appropriateness of a lifetime of incar-
ceration without the possibility of pa-
role. ... An offender’s age, we made clear
in Graham, is relevant to the [elighth
[almendment, and so criminal procedure
laws that fail to take defendants’ youthful-
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ness into account at all would be flawed.”
(Citation omitted; internal quotation
marks omitted.) Id., at 2465-66.

A mandatory sentence of life without
parole for a juvenile offender, however,
contravenes this reasoning insofar as it
“precludes consideration of his chronologi-
cal age and its hallmark features—among
them, immaturity, impetuosity, and failure
to appreciate risks and consequences. It
prevents taking into account the family
and home environment that surrounds
him—and from which he cannot usually
extricate himself—no matter how brutal or
dysfunctional. It neglects the circum-
stances of the homicide offense, including
the extent of his participation in the con-
duct and the way familial and peer pres-
sures may have affected him. Indeed, it
ignores that he might have been charged
and convicted of a lesser offense if not for
incompetencies associated with youth—for
example, his inability to deal with police
officers or prosecutors (including on a plea
agreement) or his incapacity to assist his
own_|gattorneys. ... And finally, this
mandatory punishment disregards the pos-
sibility of rehabilitation even when the cir-
cumstances most suggest it.” (Citations
omitted.) Id., at 2468.

Perhaps most significantly for our pur-
poses, the court in Miller summarized its
holding as follows: “[Tlhe [elighth
[almendment forbids a sentencing scheme
that mandates life in prison without possi-
bility of parole for juvenile offenders. ...
By making youth (and all that accompanies
it) irrelevant to imposition of that harshest
prison sentence, such a scheme poses too
great a risk of disproportionate punish-
ment. Because that holding is sufficient to
decide these cases, we do not consider [the
petitioners’] alternative argument that the
[elighth [almendment requires a categori-
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cal bar on life without parole for juveniles,
or at least for those [fourteen] and youn-
ger. But given all we have said in Roper,
Graham, and this decision about children’s
diminished culpability and heightened ca-
pacity for change, we think appropriate
occasions for sentencing juveniles to this
harshest possible penalty will be uncom-
mon. That is especially so because of the
great difficulty we noted in Roper and
Graham of distinguishing at this early age
between the juvenile offender whose crime
reflects unfortunate yet transient immatu-
rity, and the rare juvenile offender whose
crime reflects irreparable corruption.. ..
Although we do not foreclose a sentencer’s
ability to make that judgment in homicide
cases, we require it to take into account
how children are different, and how those
differences counsel against irrevocably
sentencing them to a lifetime in prison.”
(Citations omitted; internal quotation
marks omitted.) Id., at 2469.

II

IMPORT OF MILLER FOR DIS-
CRETIONARY SENTENC-
ING SCHEMES

The parties dispute whether Miller ex-
tends beyond mandatory sentencing
schemes. The state vreads Miller
_lgsnarrowly in light of its emphasis on the
defects inherent in a mandatory scheme.
The defendant reads Miller broadly in
light of its rationale. We conclude that the
state’s view of Miller is unduly restrictive.
We read the import of Miller as impacting
two aspects of sentencing: (1) that a lesser
sentence than life without parole must be
available for a juvenile offender; and (2)
that the sentencer must consider age relat-
ed evidence as mitigation when deciding
whether to irrevocably sentence juvenile

offenders to a lifetime in prison. Accord-
ingly, for the reasons set forth subsequent-
ly in this opinion, we hold that the dictates
set forth in Miller may be violated even
when the sentencing authority has discre-
tion to impose a lesser sentence than life
without parole if it fails to give due weight
to evidence that Miller deemed constitu-
tionally significant before determining that
such a severe punishment is appropriate.

We begin by acknowledging that Miller
is replete with references to “mandatory”
life without parole and like terms. None-
theless, the Supreme Court’s incremental
approach to assessing the proportionality
of juvenile punishment counsels against
viewing these cases through an unduly
myopic lens. Roper contained language
indicating that life imprisonment without
parole would be a constitutionally permis-
sible punishment for a juvenile offender
when striking down the juvenile death
penalty. See Roper v. Simmons, supra,
543 U.S. at 572, 125 S.Ct. 1183; see also
State v. Allen, 289 Conn. 550, 581-82, 958
A.2d 1214 (2008) (agreeing with authority
from other jurisdictions concluding that
life sentence without parole for juvenile
offender is permissible under Roper).
Yet, the court in Graham relied on the
reasoning in Roper to conclude that im-
posing such a punishment on juvenile
nonhomicide offenders violates eighth
amendment proportionality principles.
See Graham v. Florida, supra, 560 U.S.
at 68, 71-73, 130 S.Ct. 2011. Similarly,
Graham contained language distinguish-
ing between nonhomicideg;, and homicide
offenses when striking down life sen-
tences without parole for nonhomicide of-
fenders. See id.,, at 69, 130 S.Ct. 2011.
Yet, the court in Miller underscored that
nothing Graham had noted about juvenile
characteristics was crime specific when
the court extended the reasoning of Gra-
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ham to preclude mandatory life sentences
without parole. Miller v. Alabama, su-
pra, 132 S.Ct. at 2465. Indeed, while
carefully limiting its holding to mandatory
sentences, Miller expressly reserved
judgment on whether all juvenile life sen-
tences without parole would run afoul of
the eighth amendment. Id. Accordingly,
the court’s approach in this arena coun-
sels us to examine the logical implications
of its reasoning in these decisions.

Three aspects of Miller, when read in
light of Roper and Graham, demonstrate
that the decision logically reaches beyond
its core holding. First, Roper, Graham
and Miller emphasized their reliance on an
ever growing body of authoritative evi-
dence establishing constitutionally signifi-
cant differences between adult and juve-
nile brains. See id., at 2464-65 n. 5 (“[t]he
evidence presented to us in these cases
indicates that the science and social sci-
ence supporting Roper’s and Graham’s
conclusions have become even stronger”).
In reliance on this evidence, the court in
Miller explained that “[m]ost fundamental-
ly, Graham insists that youth matters in
determining the appropriateness of a life-
time of incarceration without the possibili-
ty of parole.” (Emphasis added.) Id., at
2465. Consistent with that dictate, the
court in Miller held that it would “require
[the sentencer] to take into account how
children are different, and how those dif-

5. We note that, although some cases simply
consider whether Miller is violated if the sen-
tencer has discretion to impose a sentence of
life without parole, others also consider
whether the sentencer was required to consid-
er the offender’s youth as a mitigating factor
when exercising that discretion. Some courts
have concluded that Miller only applies to
sentences of mandatory life without parole yet
have made a point of concluding that the
discretionary procedure conformed to Miller
because the trial court considered the offend-
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ferences counsel against irrevocably sen-
tencing them to a lifetime in prison.”
(Emphasis added.) Id., at 2469. This
mandate logically would extend to a discre-
tionary sentencing scheme.

Second, in Miller, the court expressed
its confidence that, once the sentencing
authority considers the mitjgatingy;; fac-
tors of the offender’s youth and its attend-
ant circumstances, “appropriate occasions
for sentencing juveniles to this harshest
possible penalty will be uncommon.” Id.
This language suggests that the mitigating
factors of youth establish, in effect, a pre-
sumption against imposing a life sentence
without parole on a juvenile offender that
must be overcome by evidence of unusual
circumstances. This presumption logically
would extend to discretionary schemes
that authorize such a sentence.

Third, Miller and Graham analogized
the harshness of a life sentence without
parole for a juvenile to the death penalty.
See id., at 2466; Graham v. Florida, su-
pra, 560 U.S. at 69-71, 130 S.Ct. 2011.
This penalty is no less harsh if imposed
pursuant to an exercise of discretion.

We also find instructive the approach of
other jurisdictions to the question of what
Miller demands. Although there is a split
of authority among courts that have con-
sidered whether Miller applies to discre-
tionary sentencing schemes,’” we find most

er’s youth. Thus, we conclude that there is
no clear consensus on this issue. Compare
State v. Agboghidi, Docket No. 2 CA-CR 2013-
0497-PR, 2014 WL 1572742 (Ariz.App. April
21, 2014) (treating as colorable claim that
Miller applies to life sentence imposed under
exercise of discretion), People v. Gutierrez, 58
Cal.4th 1354, 1379, 324 P.3d 245, 171 Cal.
Rptr.3d 421 (2014) (“[ulnder Miller, a state
may authorize its courts to impose life with-
out parole on a juvenile homicide offender
when the penalty is discretionary and when
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telling the response |geof those jurisdic-
tions whose mandatory sentencing
schemes were rendered unconstitutional
by Miller. Many of these jurisdictions
have reformed their sentencing procedures
to require the sentencing court to consider
those youth related factors that Miller
identifiedss; as constitutionally relevant
mitigation. See, e.g., Mich. Comp. Laws
§ 769.25(6) (2014) (“If the prosecuting at-

the sentencing court’s discretion is properly
exercised in accordance with Miller”);
Daugherty v. State, 96 So.3d 1076, 1079 (Fla.
App.2012) (Miller applies to discretionary
scheme), Diatchenko v. District Attorney, 466
Mass. 655, 668-71, 1 N.E.3d 270 (2013) (con-
cluding that discretionary scheme allowing
imprisonment without parole for juvenile of-
fender violates state constitution but relying
on reasoning of Graham and Roper in so
concluding), State v. Long, 138 Ohio St.3d
478, 484, 487, 8 N.E.3d 890 (2014) (The court
initially stated that “Ohio’s sentencing
scheme does not fall afoul of Miller, because
the sentence of life without parole is discre-
tionary” but later stated: ‘“Because the trial
court did not separately mention that [the
defendant] was a juvenile when he committed
the offense, we cannot be sure how the trial
court applied this factor. Although Miller
does not require that specific findings be
made on the record, it does mandate that a
trial court consider as mitigating the offend-
er’s youth and its attendant characteristics
before imposing a sentence of life without
parole.” [Emphasis omitted.]), Aiken wv.
Byars, Docket No. 2012-213286, 2014 WL
5836918, *3 (S.C. November 12, 2014) (“Mil-
ler does more than ban mandatory life sen-
tencing schemes for juveniles; it establishes
an affirmative requirement that courts fully
explore the impact of the defendant’s juvenili-
ty on the sentence rendered”’), and Garcia v.
Bertsch, No. 1:13-CV-021, 2013 WL 1533533
(D.N.D. April 12, 2013) (dismissing, without
prejudice, habeas petition challenging discre-
tionary sentencing scheme, noting that “‘the
reasons given by the controlling opinions in
Graham and Miller for why juveniles should
be treated differently from adults in this con-
text arguably could be extended to life sen-
tences for juveniles in homicide cases that
foreclose a later opportunity for parole”),

torney files a motion [seeking a sentence
of life imprisonment without parole], the
court shall conduct a hearing on the mo-
tion as part of the sentencing process. At
the hearing, the trial court shall consider
the factors listed in Miller [v.] Alabama,
[supra, 132 S.Ct. at 2455], and may consid-
er any other criteria relevant to its deci-
sion, including the individual’s record while
incarcerated.”); Neb.Rev.Stat.  § 28—

with Foster v. State, 294 Ga. 383, 387, 754
S.E.2d 33 (2014) (Miller not violated by sen-
tencing scheme that allows life without parole
sentences for juveniles as matter of discre-
tion), Conley v. State, 972 N.E.2d 864, 876
(Ind.2012) (concluding that, although sen-
tencing court effectively applied Miller fac-
tors, Miller did not apply to discretionary
sentencing schemes like Indiana’s), State v.
Ali, 855 N.W.2d 235, 258 (Minn.2014) (“[ble-
cause the imposition of consecutive [life] sen-
tences was not mandatory, but was discre-
tionary, [the defendant’s] reliance on Miller is
misplaced”’), Randell v. State, Docket No.
61232, 2013 WL 7158872, *1 n. 1 (Nev. De-
cember 12, 2013) (“Miller only applies in
states where a juvenile is convicted of a homi-
cide and the law mandates a sentence of life
without the possibility of parole”), State v.
James, Indictment No. A-4153-08T2, 2012
WL 3870349, *13 (N.J.Super.App.Div. Sep-
tember 7, 2012) (“‘the distinction between the
Miller mandatory sentences and [the] defen-
dant’s discretionary one renders Miller inap-
posite”’), Arredondo v. State, 406 S.W.3d 300,
306 (Tex.App.2013) (“Miller prevented the
mandatory imposition of life without parole
for juvenile offenders, but specifically allowed
a discretionary sentence of life without parole
when the circumstances justify it” [emphasis
omitted] ), State v. Redman, Docket No. 13—
0225, 2014 WL 1272553, *3 (W.Va. March 28,
2014) (“Miller does not bar a discretionary
life sentence without parole for a juvenile but
only bars a mandatory life sentence without
parole”); and United States v. Lewis, Nos.
CRIM. 04-20115-04, 05-20080-01, 2013 WL
5935228, *3 (W.D.La. November 1, 2013)
(“holding of Miller is limited to juveniles
whose offense involved homicide and who
received a mandatory life sentence without
the possibility of future release”).
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105.02(2) (Supp.2013) (requiring court to
consider juvenile offender’s age and nu-
merous other youth related factors);
Wash. Rev.Code § 10.95.030(3)(b) (2014)
(“liln setting a minimum term, the court
must take into account mitigating factors
that account for the diminished culpability
of youth as provided in Miller v. Alabama,
[supra, at 2455] including, but not limited
to, the age of the individual, the youth’s
childhood and life experience, the degree
of responsibility the youth was capable of
exercising, and the youth’s chances of be-
coming rehabilitated”); W. Va.Code Ann.
§ 61-11-23(c) (LexisNexis 2014) (requiring
court to consider juvenile offender’s age
and numerous other youth related factors);
but see, e.g., State v. Ali, 855 N.W.2d 235,
257 (Minn.2014) (sentencer must hold evi-
dentiary hearing to consider Mziller mitiga-
tion factors “upon request and with the
assistance of counsel”). In addition, sever-
al jurisdictions have required the sentenc-
ing court to state on the record the basis
for a conclusion that life imprisonment
without parole is an appropriate sentence,
despite mitigating factors relating to the
offender’s youth. See, e.g., Mich. Comp.
Laws § 769.25(7) (2014); N.C. Gen.Stat.
Ann. § 15A-1340.19C (a) (LexisNexis
2013); 18 Pa. Cons.Stat. Ann.
§ 1102.1(d)(7) (West Cum.Supp.2014); see
also Sen v. State, 301 P.3d 106, 127 (Wyo.
2013) (“in exercising its discretion with
regard to a determination as to parole
eligibility, the district court must set forth
_lgsspecifie findings supporting a distinction
between ‘the juvenile offender whose crime
reflects unfortunate yet transient immatu-
rity, and the rare juvenile offender whose
crime reflects irreparable corruption’ ”).

6. We note that these factors are consistent
with those proposed by each chamber of our
legislature in bills drafted to conform our
sentencing law to the dictates of Miller. See
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For the foregoing reasons, we conclude
that Miller does not stand solely for the
proposition that the eighth amendment de-
mands that the sentencer have discretion
to impose a lesser punishment than life
without parole on a juvenile homicide of-
fender. Rather, Miller logically indicates
that, if a sentencing scheme permits the
imposition of that punishment on a juvenile
homicide offender, the trial court must
consider the offender’s “chronological age
and its hallmark features” as mitigating
against such a severe sentence. Miller v.
Alabama, supra, 132 S.Ct. at 2468. As the
court in Miller explained, those features
include: “immaturity, impetuosity, and
failure to appreciate risks and conse-
quences”; the offender’s “family and home
environment” and the offender’s inability
to extricate himself from that environ-
ment; “the circumstances of the homicide
offense, including the extent of [the offend-
er’s] participation in the conduct and the
way familial and peer pressures may have
affected him”; the offender’s “inability to
deal with police officers or prosecutors (in-
cluding on a plea agreement) or his inca-
pacity to assist his own attorneys”; and
“the possibility of rehabilitation....” Id.

We note that, following the decision in
Miller, our state’s presentence report has
incorporated these factors as required sub-
jects of investigation and reporting. See
State of Connecticut, Judicial Branch,
Court Support Services Division, “Policies
and Procedures,” Policy 4.31, effective Au-
gust 15, 2013, pp. 11, 14-22. In|eaddition
to these factors specific to the individual
juvenile offender, the report must “note
any scientific and psychological evidence
showing the differences between a child’s

Substitute House Bill No. 5221, 2014 Sess.;
Substitute Senate Bill No. 1062, 2013 Sess.;
Substitute House Bill. No. 6581, 2013 Sess.
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(a person under the age of [eighteen])
brain development and an adult’s brain
development. ...” Id., p. 22. Although it
appears from the report form that the
Court Support Services Division intends to
provide courts with information on this
subject at some point in the future, in the
interim, we direct our trial courts to the
evidence that Roper, Graham, and Miller
credited as authoritative on this subject.
To conform to Miller’s mandate and our
rules of practice; see Practice Book § 43—
10; the record must reflect that the trial
court has considered and given due miti-
gating weight to these factors in determin-
ing a proportionate punishment.

III

APPLICATION OF MILLER TO
THE PRESENT CASE

[1] By statute and the rules of prac-
tice, our trial courts must consider the
information in the presentence report be-
fore imposing sentence. See General Stat-
utes § 54-91a (a); Practice Book §§ 43-3
and 43-10. In 2009, when the court im-
posed sentence in the present case, the
presentence report did not require infor-
mation specific to juvenile offenders. The
report generically required information re-
garding, inter alia, “the circumstances of
the offense ... and the criminal record,
social history and present condition of the
defendant.” General Statutes § 54-91a
(¢). The court was required at that time,
and still is today, to hear from all parties
and to state on the record the reasons for
the sentence imposed. Practice Book
§ 43-10(6). Accordingly, nothing in our
sentencing scheme specifically required
the trial court in the present case to con-
sider, let alone give mitigating weight to,
the defendant’s age at the time of the
offense or the hallmarks of youth.

_lggoNor does the record in the present
case reflect, as the state contends, that the
trial court adequately considered the fac-
tors identified in Miller. In the entire
sentencing proceeding, only defense coun-
sel made an oblique reference to age. De-
fense counsel commented, “[yJou can see
that, obviously, [the defendant is] a young
man”—a remark that appears to refer to
the defendant’s age at the time of sentenc-
ing—and asked the court to consider the
defendant’s age. The defendant was then
almost twenty years old. Although the
undated presentence report reflected the
defendant’s date of birth and age (nine-
teen) at the time the report was prepared,
it did not address the defendant’s immatu-
rity, impetuosity, and failure to appreciate
risks and consequences. Nor did it ad-
dress the science that establishes such fac-
tors as generally applicable.

The main thrust of the court’s comments
at sentencing related to the innocence of
the victims and the choice made by the
defendant to commit these senseless
crimes. Before imposing a sentence under
which the defendant would undoubtedly
die in prison, the court characterized the
presentence report as reflecting a life that
was “pretty unremarkable.” The court
made no mention of facts in the presen-
tence report that might reflect immaturity,
impetuosity, and failure to appreciate risks
and consequences. For example, there
was no mention of the fact that the defen-
dant was reported to have a five year old
child, which meant that he had fathered
the child at or before the age of fourteen.
Instead, the court noted: “I have very
little sense of the type of person [the de-
fendant] is except for what he did on this
day and for that that’s what I have to
sentence him for.” Accordingly, the rec-
ord does not clearly reflect that the court
considered and gave mitigating weight to
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the defendant’s youth and its hallmark fea-
tures when considering whether to impose
the functional equivalent to life imprison-
ment without parole.

_lgsnTherefore, the defendant is entitled to
a new sentencing proceeding that con-
forms to the dictates of Miller. Both the
defendant and the state are free to present
additional evidence at this new proceeding.

Iv

WHETHER THE DEFENDANT’S
SENTENCE VIOLATED
GRAHAM

[2] As we previously explained, Gra-
ham precludes the sentencer from deter-
mining at the outset that a juvenile nonho-
micide offender is beyond rehabilitation,
thus requiring that such offenders be af-
forded a meaningful opportunity to obtain
release based on demonstrated maturity
and rehabilitation if sentenced to life im-
prisonment. Graham v. Florida, supra,
560 U.S. at 75, 130 S.Ct. 2011. The court
left it to the states “to explore the means
and mechanisms for compliance”; id.; with
this so-called “second look” opportunity.
State v. Riley, supra, 140 Conn.App. at 22,
58 A.3d 304 (Borden, J., dissenting); State
v. Null, 836 N.W.2d 41, 67-68 (Iowa 2013).
Although Graham was limited to nonhomi-
cide offenses, the defendant in the present
case relied on the fact that Miller under-
scored that Graham’s rationale was not
crime specific; see Miller v. Alabama, su-
pra, 132 S.Ct. at 2465; as support for the
view that this second look opportunity ex-
tends to juvenile homicide offenders. Two
considerations persuade us that it would
be inappropriate for us to resolve this
question at this juncture.

This court has recognized that “the fix-
ing of prison terms for specific crimes
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involves a substantive penological judg-
ment that, as a general matter, is properly
within the province of legislatures, not
courts.” (Internal quotation marks omit-
ted.) State v. Higgins, 265 Conn. 35, 63,
826 A.2d 1126 (2003); accord State wv.
Heinemann, 282 Conn. 281, 311, 920 A.2d
278 (2007) (“Iwle defer to the broad au-
thority that legislatures possess in deter-
mining the types and limits of pun-
ishmentyg, for crimes”); State v. Darden,
171 Conn. 677, 679-80, 372 A.2d 99 (1976)
(“the constitution assigns to the legislature
the power to enact laws defining crimes
and fixing the degree and method of pun-
ishment and to the judiciary the power to
try offenses under these laws and impose
punishment within the limits and accord-
ing to the methods therein provided”).
Staying our hand in deference to a coordi-
nate branch of government is particularly
appropriate in the present case. In the
wake of Miller and Graham, the legisla-
ture directed the Connecticut Sentencing
Commission (commission) to make recom-
mendations regarding reforms for the sen-
tencing of juvenile offenders. Following
the commission’s recommendation, com-
prehensive bills were drafted relating both
to the consideration of youth, and its at-
tendant characteristics, as a mitigating
factor and to the provision of a second look
opportunity upon imposition of sentences
in excess of ten years. See Substitute
Senate Bill No. 1062, 2013 Sess.; Substi-
tute House Bill No. 6581, 2013 Sess.; Sub-
stitute House Bill No. 5221, 2014 Sess. For
reasons that are not apparent, in succes-
sive years, the bills were tabled in the
Senate and were not acted upon before the
expiration of the legislative sessions in
which they were raised, thus requiring the
legislature to take up the issue anew in the
next session. In light of our decision in
the present case, there is every reason to
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believe that the legislature will take defini-
tive action regarding these issues with all
deliberate speed. Therefore, for now, we
will not provide the “means and mecha-
nisms for compliance” with the dictates of
Graham. See Graham v. Florida, supra,
560 U.S. at 75, 130 S.Ct. 2011.

In addition, concerns of ripeness counsel
against reaching this issue. The defen-
dant is entitled to a new sentencing pro-
ceeding. It is reasonably possible that the
trial court will impose a less severe sen-
tence than what is functionally life impris-
onment without parole upon due consider-
ation of the defendant’s age at the time of
the offenses and the hallmark characteris-
ties |gesof youth as they bear on his con-
duct. Because the defendant’s claim rests
on the factual predicate of a sentence that
is the functional equivalent to life impris-
onment without parole, it may be unneces-
sary for us to decide whether the defen-
dant is entitled to a second look. See
Chapman Lumber, Inc. v. Tager, 288
Conn. 69, 86-87, 952 A.2d 1 (2008) (“in
determining whether a case is ripe, [the]
court must be satisfied that the case be-
fore [it] does not present a hypothetical
injury or a claim contingent upon some
event that has not and indeed may never
transpire” [internal quotation marks omit-
ted]). Indeed, at oral argument before
this court, the defendant conceded that we
need not reach this claim.

The judgment of the Appellate Court is
reversed and the case is remanded to that

1. The defendant received an effective sen-
tence of 100 years of incarceration, which the
state inexplicably has conceded is “‘tanta-
mount to life in prison without the possibility
of parole.” State v. Riley, 140 Conn.App. 1, 3
n. 2, 58 A.3d 304 (2013). Although I confine
my discussion in this dissent to the majority’s
incorrect application of Miller v. Alabama, —
U.S. ——, 132 S.Ct. 2455, 183 L.Ed.2d 407
(2012), to our discretionary sentencing
scheme, I emphasize that I do not agree with
the majority’s characterization of the defen-

court with direction to reverse the judg-
ment of the trial court only with respect to
the defendant’s sentence and to remand
the case to that court for a new sentencing
proceeding consistent with this opinion.

In this opinion ROGERS, C.J., and
PALMER, EVELEIGH and ROBINSON,
Js., concurred.

ESPINOSA, J., with whom ZARELLA,
J., joins, dissenting.

I disagree with the majority’s conclusion
that the total effective sentence of 100
years imprisonment imposed by the trial
court on the defendant, Ackeem Riley, vio-
lates the eighth amendment to the United
States constitution.! I agree with the Ap-
pellate Court’s ]gconclusion that, “[ble-
cause the court exercised discretion in
fashioning the defendant’s sentence, and
was free to consider any mitigating evi-
dence the defendant was able to marshal,
including evidence pertaining to his age
and maturity”; State v. Riley, 140 Conn.
App. 1, 4, 58 A.3d 304 (2013); the sentence
complied with the decision of the United
States Supreme Court in Miller v. Ala-
bama, — U.S. ——, 132 S.Ct. 2455, 183
L.Ed.2d 407 (2012), which held that “the
[elighth [aJmendment forbids a sentencing
scheme that mandates life in prison with-
out possibility of parole for juvenile offend-
ers.” (Emphasis added.) Id., at 2469. To
be clear, therefore, Miller applies only to

dant’s sentence as the “functional equivalent”
of a sentence of life without the possibility of
parole for purposes of Miller. Miller applies
only to sentences of life without the possibility
of parole, and does not apply at all to sen-
tences for a term of years.

For the delineation of the various sentences
comprising the defendant’s total effective sen-
tence, see footnote 2 of the majority opinion.
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mandatory sentencing schemes. Accord-
ingly, I respectfully dissent.

I emphasize that the question before
this court in the present case is not how
broadly this court would construe the pro-
tections afforded to juvenile offenders pur-
suant to the eighth amendment, but how
broadly the United States Supreme Court
has extended that protection. In my view,
the majority opinion misinterprets Miller
and extends it beyond the scope intended
by the Supreme Court. As the majority
explains, Miller was the third in a trilogy
of decisions by the United States Supreme
Court addressing the problem of how to
sentence juvenile offenders, defined as
persons under eighteen years of age, who
face the most extreme punishments avail-
able in our criminal justice system. All
three decisions rest on a common analytic
foundation. On the basis of three differ-
ences that distinguish juveniles from
adults, namely: (1) “[a] lack of maturity
and an underdeveloped sense of responsi-
bility”; (2) a vulnerability to “negative in-
fluences and outside pressures, including
peer pressure”; and (3) the possession of a
character that “is not as well formed as
that of an adult”; Roper v. Stmmons, 543
U.S. 551, 569-70, 125 S.Ct. 1183, ]4161
L.Ed.2d 1 (2005); the court determined
that the eighth amendment required that
juvenile offenders be accorded different
treatment in sentencing for the most se-
vere punishments. Specifically, the court
held in Roper that the eighth amendment
barred the execution of juvenile offenders.
Id., at 573-74, 125 S.Ct. 1183. Subse-
quently, in Graham v. Florida, 560 U.S.
48, 75, 130 S.Ct. 2011, 176 L.Ed.2d 825
(2010), the court held that the eighth
amendment also prohibited the imposition
of a sentence of life without the possibility
of parole for juvenile offenders convicted
of nonhomicide crimes. Finally, in Miller,
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the court held that when the offense is
homicide, the “[elighth [aJmendment for-
bids a sentencing scheme that mandates
life in prison without possibility of parole
for juvenile offenders.” Miller v. Ala-
bama, supra, 132 S.Ct. at 2469.

Although all three decisions are ground-
ed on the same basic principle, that, be-
cause of their particular characteristics,
juvenile offenders are less culpable and
have greater prospects for reform than
adult offenders, each decision is very nar-
rowly tailored to address the particular
sentencing issue presented, and it would
be a mistake to conflate the three deci-
sions, or to overstate the breadth of the
court’s holding in any one or all of the
three decisions. For instance, in Graham,
the court was very careful not to extend its
holding barring the imposition of a sen-
tence of life without the possibility of pa-
role to juvenile offenders convicted of
homicides, on the basis of the court’s ex-
press recognition that “[t]here is a line
between homicide and other serious violent
offenses against the individual.” (Internal
quotation marks omitted.) Graham v.
Florida, supra, 560 U.S. at 69, 130 S.Ct.
2011. The court maintained that distine-
tion in Miller, when it confined its holding
to a prohibition of mandatory sentences of
life without the possibility of parole for
juvenile offenders convicted of homicides,
expressly delineating the distinction be-
tween its holdings in Grafiames and Mil-
ler, stating that “Graham established one
rule (a flat ban) for nonhomicide offenses,
while we set out a different one (individu-
alized sentencing) for homicide offenses.”
Miller v. Alabama, supra, 132 S.Ct. at
2466 n. 6. The court further clarified: “we
do not foreclose a sentencer’s ability to
[sentence a juvenile offender to life with-
out the possibility of parole] in homicide
cases....” Id., at 2469.
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The court explained the distinction be-
tween its holdings in Roper and Graham
and its holding in Miller: “Our decision
does not categorically bar a penalty for a
class of offenders or type of crime—as, for
example, we did in Roper or Graham.
Instead, it mandates only that a sentencer
follow a certain process—considering an
offender’s youth and attendant characteris-
tics—before imposing a particular penal-
ty.” Id., at 2471. Properly construed,
therefore, Miller only requires that the
sentencing scheme allow the defendant to
present, and the sentencing court to con-
sider, evidence regarding the defendant’s
youth in order to pass constitutional mus-
ter. Miller prohibits only the mandatory
imposition of a sentence of life without the
possibility of parole on a juvenile convicted
of homicide. Because our sentencing
scheme allows a defendant to present, and
requires a sentencing court to consider,
any mitigating evidence, Miller simply
does not apply to Connecticut’s sentencing
scheme, which provides precisely what
Miller requires, namely, individualized
sentencing. See General Statutes § 54—
91a; Practice Book § 43-10.

This view finds overwhelming support in
the decisions of other state courts, a ma-
jority of which hold that Mailler applies
only to the mandatory imposition of a sen-
tence of life without the possibility of pa-
role. See, e.g., Brown v. Hobbs, Docket
No. CV-13-1116, 2014 Ark. 267, *3, 2014
WL 2566091 (2014) (Maller applies only to
mandatory life sentences); Lane v. State,
151 So.3d 20, 21 (Fla.App.2014) (affirming
juvenile offender’s life sentence withputes;
possibility of parole for homicide because
sentencing court conducted ‘individual-
ized mitigation inquiry’ ”); Foster v. State,
294 Ga. 383, 387, 754 S.E.2d 33 (2014)
(rejecting Miller challenge on basis that
sentencing scheme gives court discretion

over penalty); People v. Davis, 379 Ill.Dec.
381, 6 N.E.3d 709, 722-23 (Ill.) (holding
that mandatory imposition of sentence of
life without possibility of parole violates
Miller, but observing in dicta that such
sentence would be constitutionally permis-
sible “so long as the sentence is at the trial
court’s discretion rather than mandatory”),
cert. denied, — U.S. ——, 135 S.Ct. 710,
190 L.Ed.2d 439 (2014); Conley v. State,
972 N.E.2d 864, 879 (Ind.2012) (Indiana’s
discretionary sentencing scheme does not
violate Miller, which dealt “solely with the
issue of mandatory sentencing schemes re-
quiring life-without-parole for juveniles”);
State v. Link, 260 Or.App. 211, 216, 317
P.3d 298 (2013) (Miller limited to mandato-
ry sentence of life without possibility of
parole and does not apply to presumptive
life sentence); Johnson v. Commonwealth,
63 Va.App. 175, 183-84, 755 S.E.2d 468
(2014) (Miller limited review to constitu-
tionality of mandatory sentencing schemes;
Virginia’s discretionary sentencing scheme
“clearly outside of the category of cases
that the Supreme Court addressed in Mil-
ler?”).

Despite the careful language of Miller
itself and the narrow interpretation that
most courts have applied to the decision,
the majority reads Miller in a sweeping
manner, concluding that Miller applies to
discretionary sentencing schemes, notwith-
standing the express language in the opin-
ion restricting the scope of the decision to
mandatory schemes. The question is not
even a close one. As I have observed, the
court’s statement of its holding limits its
scope to mandatory sentencing schemes.
Moreover, as the majority acknowledges,
the decision is replete with references to
the mandatory imposition of a sentence of
life without the possibility |ge0f parole.
Indeed, the word “mandatory” appears in
some form or another in Mziller more than
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forty times. The majority can point to no
language in Muller that expands its scope
to discretionary sentencing schemes, and,
as I have pointed out, express language in
Miller states the contrary. “[Wl]e do not
foreclose a sentencer’s ability to [sentence
a juvenile offender to life without the pos-
sibility of parole] in homicide cases....”
(Emphasis added.) Miller v. Alabama, su-
pra, 132 S.Ct. at 2469.

The majority’s overly broad reading of
Miller does not stop there. In addition to
extending the application of the court’s
holding to  discretionary sentencing
schemes, despite the express language of
the opinion, the majority reads a presump-
tion into Miller—a presumption against
the imposition of a sentence of a term of
years that the majority labels as the func-
tional equivalent of a sentence of life with-
out the possibility of parole.? Clearly, in
Roper, Graham and Miller, in light of
scientific advances revealing significant
and relevant differences in the adolescent
brain, the Supreme Court has taken cau-
tiously incremental steps back from the
imposition of the most extreme punish-
ments on juvenile offenders. The court
may subsequently expand on its existing
holdings. Our task, however, is to inter-
pret what the court currently has stated
the eighth amendment requires. Not once
in Miller does the court suggest that it has
established a presumption against the im-
position of a sentence of a term of years
that constitutes the “functional equivalent”
of a sentence of life without the possibility
of parole for juveniles. In concluding that
Miller establishes this presumption, the
majority relies | ¢oon the court’s statement
opining that “appropriate occasions for

2. I am unaware of any case wherein the Unit-
ed States Supreme Court has treated a sen-
tence for a term of years as the “‘functional
equivalent” of a sentence of life without the
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sentencing juveniles to this harshest possi-
ble penalty will be uncommon.” Miller v.
Alabama, supra, 132 S.Ct. at 2469. The
court’s belief that it will be uncommon for
a sentencing court to exercise its discre-
tion to impose a sentence of life without
the possibility of parole on juveniles is a
far cry from the establishment of a pre-
sumption against the imposition of that
sentence on juveniles, particularly in light
of the fact that nothing in Miller suggests
that courts no longer retain the discretion
to impose that sentence.

The facts of the present case illustrate
that Miller is inapplicable to our discre-
tionary sentencing scheme. The defen-
dant was sentenced following a hearing, at
which the trial court considered the pre-
sentence investigation report, arguments
by counsel and the testimony of witnesses.
The defendant was afforded the opportuni-
ty to address the court on his own behalf
and he declined, a fact that the majority
glosses over. The court heard arguments
and considered evidence as to the nature
of the crime, the effect on the victims and
their families, the defendant’s subsequent
involvement in a similar shooting within
mere weeks after the one in the present
case, the defendant’s family background
and upbringing, particularly his relation-
ship with his parents, his educational back-
ground and employment history, his crimi-
nal record, his status as the father of a
young child and his youth.

The presentence investigation report in
particular provided the court with more
than enough information about the defen-
dant to allow the court to determine
whether a total effective sentence of 100

possibility of parole, and I note that that
phrase has been introduced only by the lower
courts purporting to apply Graham and Mil-
ler.
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years imprisonment was an appropriate
sentence for this individual defendant.
Specifically, the report sets forth the de-
tails of the crime and the extent of the
defendant’s involvement in it: On Novem-
ber 17, 2006, in a vehicle that the defen-
dant had obtained as a “loan” in exchange
for | grodrugs, the defendant and two of his
friends were driving in the vicinity of Gar-
den Street, Hartford. As they drove by
the home in front of which the victims
were standing, two people in the car, in-
cluding the defendant, opened fire on the
vietims, killing a sixteen year old who he
shot in the head and chest, and seriously
wounding two other victims, a thirteen
year old and a twenty-one year old.

The report also contains the defendant’s
criminal record, which reveals that the
first time that the defendant was arrested
was when he was fifteen years old, for
carrying or selling a dangerous weapon,
for which he was adjudged a youthful of-
fender.? While the defendant was still
serving probation on that case, he was
convicted of another crime, the substance
of which is not specified in the report.
Accordingly, he was found to have violated
his probation. In 2005, also while still on
probation for being adjudged a youthful
offender, the defendant was arrested
again, for possession of marijuana, for
which he received an unconditional dis-
charge. The defendant was arrested again
in 2007, in connection with the 2006 drive-
by shooting that gave rise to the present
case. Finally, on March 6, 2007, the de-
fendant was charged in connection with
yet another drive-by shooting, only blocks
away from the first shooting. At the time
of the defendant’s sentencing in the pres-

3. The defendant was born on June 8, 1989.
He was fifteen years old when he was arrest-
ed on November 8, 2004, for carrying or
selling a dangerous weapon and when he was

ent case on May 5, 2009, the charges in
connection with the second drive-by shoot-
ing were pending.

Because the defendant failed to provide
any contact information for his immediate
family, the family background information
in the report is limited to information that
the defendant himself provided, but that

_lgpinformation is highly relevant. The de-

fendant was raised by his mother, under
fairly good economic conditions, and he
described her in the report as being a
loving mother, who provided him with a
good home. Although his parents did not
live together, the defendant reported that
his father had been involved in his life
when he was growing up, that he visited
his father frequently, and that he had a
good relationship with the father’s girl-
friend, who treated him like a son. The
report further states that “[the defendant]
reported no incidents of physical, mental
or sexual abuse during his formative years.
He reported that his home was never the
subject of intervention by any social ser-
vice agencies based on any issues of ne-
glect or violence.” The report also details
that at the time of sentencing, the defen-
dant had a child who was five years old,
whom he fathered at the age of fourteen,
and for whom he provided monthly child
support in the amount of $50.

According to the report, the defendant
had been expelled from Weaver High
School in 2004 due to a physical altercation
with another student. He subsequently
completed the tenth grade at Kast Hart-
ford High School, with average to below
average grades. After being arrested for
the present offense, the defendant stopped

sentenced on March 15, 2005. The report
does not explain why the defendant was ad-
judged a youthful offender when he was fif-
teen years old.
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attending school, but obtained his high
school diploma while incarcerated. As for
his employment history, the defendant re-
ported working for a landscaping company
in 2005 during the summer, earning ap-
proximately $300 per week. Finally, as to
substance abuse, the defendant admitted
to smoking three to four blunts of marijua-
na on a daily basis for approximately three
years, until he participated in a substance
abuse treatment program as required by
the court. The defendant denied using
any other drugs and denied having a prob-
lem with aleohol. On the basis of all of the
information in the report and the fact that
in the present offense the defendant “dis-
played violently aggressive, anti-social
_lgpbehavior” and had not expressed any
remorse, the probation officer recom-
mended a “lengthy period of incarcera-
tion.”

At the end of the hearing, the court
emphasized the factors that it had relied
on in imposing the total effective sentence
of 100 years. The three victims were inno-
cent bystanders, whose lives were tragical-
ly altered—and for Tray Davis, ended—by
the defendant’s senseless act of violence.
The court likened the defendant, who “de-
cided that it would be okay to drive by on
a certain day and shoot many times with a
semiautomatic weapon into a large group
of teenagers just relaxing in front of a
house not bothering anybody,” to a terror-
ist whose actions injected fear into the
community. The court specifically re-
marked on the defendant’s family back-
ground, noting that he had a loving mother
and a relationship with his father. He
“had all the opportunities that everybody
else has in this world, especially in our
country, to do whatever he wanted to do
and become whatever he wanted to be-
come. And he chose to become a murder-
er.” The court acknowledged that it did

110 ATLANTIC REPORTER, 3d SERIES

not have a sense of the defendant as a
person because the defendant did not testi-
fy, either at trial or at the sentencing
hearing, but the court also stated that it
had considered the defendant’s future dan-
gerousness in determining the appropriate
sentence, and that it had determined that
it would never be safe to release the defen-
dant into society again. These remarks of
the trial judge indicate that the court
viewed the defendant as being “‘the rare
juvenile offender whose crime reflects ir-
reparable corruption.” ” Miller v. Alabama,
supra, 132 S.Ct. at 2469. The court can
hardly be faulted for arriving at such a
conclusion, when confronted with a defen-
dant who opened fire on innocents because
he mistakenly “believed” that they had
been involved in a previous attack on his
gang, then opened fire on a different group
of people within two months after the first
shooting. It |¢sis hardly surprising that
the court concluded that it had before it
not the usual juvenile murderer, but, in the
court’s own words, someone who “should
be treated like a terrorist.”

It is also appropriate for the trial court
to craft the sentence in a manner that
recognizes the damage done to each of
the three victims of the defendant’s
senseless and violent attack, sentencing
the defendant to sixty years for the mur-
der of Davis, and twenty years each for
the attempted murders of the remaining
two victims, all three sentences to run
consecutively. The multiple victims justi-
fies the longer sentence, as it properly
reflects punishment for each of the vie-
tims, and does not allow the defendant to
benefit from the fact that he shot at three
people in the same vicious attack. Ac-
cordingly, although the sentence is a sub-
stantial one, it is not disproportionate to
the defendant’s crimes. On the contrary,
the sentence both reflects the totality of
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the defendant’s wrongdoing while accord-
ing value to each victim individually.

I emphasize that it is significant that the
primary reason that the trial court had
little information about the defendant’s
maturity or lack thereof was because the
defendant chose not to present that evi-
dence at the sentencing hearing. He was
free to present any evidence he wished to
at the hearing—in perfect accordance with
the requirements of Miller. Moreover, as
I have explained, the trial court clearly
exercised its discretion in sentencing the
defendant. Accordingly, Miller does not
apply, and the court’s decision is entitled
to the deference we traditionally accord to
sentencing determinations, employing “ev-
ery reasonable presumption . .. in favor of
the correctness of the court’s ruling.” (In-
ternal quotation marks omitted.) State v.
Dupas, 291 Conn. 778, 783, 970 A.2d 102
(2009). The majority fails to accord the
trial court’s sentencing determination the
appropriate deference, and instead im-
properly expands_|¢Miller, despite the
Supreme Court’s clear statements in that
decision that its holding was limited to
mandatory sentencing schemes. More-
over, the rule announced by the majority
today, requiring the trial court to utter
“magic words” acknowledging on the rec-
ord that the sentencing court has done
what the law already requires, is not only
unnecessarily paternalistic and not re-
quired by Miller, but also pointless. I
would decline to require trial judges to
expressly state that they are performing
their duty as the law requires. Instead, I
would trust them to exercise their broad
sentencing discretion in accordance with
the law.

Accordingly, I respectfully dissent.
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Background: Defendant was convicted in
the Superior Court, Judicial District of
Hartford, Miano, J., of first-degree sexual
assault, two counts of risk of injury to a
child by sexual and indecent contact, risk
of injury to a child by endangerment, inju-
ry or moral impairment, and fourth-degree
sexual assault. Defendant appealed. The
Appellate Court, 144 Conn.App. 387, 71
A3d 695, affirmed. Defendant sought cer-
tification to appeal.

Holding: The Supreme Court, Zarella, J.,
held that prosecutor’s comments that no
witness had contradicted victim’s account
of events did not improperly encroach on
defendant’s right to remain silent.

Affirmed.

1. Criminal Law ¢&=1037.1(1)

A defendant who fails to preserve
claims of prosecutorial misconduct need
not seek to prevail under specific require-
ments of Golding plain error test, as de-
fendant in a claim of prosecutorial miscon-
duct must establish that prosecutorial
misconduct was so serious as to amount to
a denial of due process, thus rendering an
application of Golding test superfluous.
U.S.C.A. Const.Amend. 14.

2. Constitutional Law ¢=4629

In evaluating whether prosecutorial
misconduct rose to the level of a due pro-



