
ix

 ix

Contents

Preface  xxv
Acknowledgments  xxvii

PART I
	� STATE, FEDERAL, AND 

CONSTITUTIONAL REGULATION OF 
MARITAL RELATIONSHIPS  1

Chapter 1.  Family Law: Past and Present  3

	 1.1.	 Introduction  3
	 1.2.	 Culture: Influence of Religion on Western Family Law Principles  4
	 1.3.	 Culture: The Common Law View of Married Women  6
	 1.4.	 Culture: The Women’s Movement, 1900 to Date  8
	 1.5.	 State Sovereignty: Full Faith and Credit Clause  9
	 1.6.	 State Sovereignty: Refusal to Recognize Sister State Judgments  10

Jackson v. Jackson  10
	 1.7.	 Protecting Marriage: Breach of Promise to Marry  12
	 1.8.	 Protecting Marriage: Remarriage Limitations  13
	 1.9.	 Protecting Marriage: Alienation of Affection, Criminal 

Conversation  14
	 1.10.	 Regulating Marriage and Divorce  16

Maynard v. Hill  17
	 1.11.	 State Exclusivity Today: Tension with Federal Government  21

Chapter Problems  23



x

x	 Contents

Chapter 2.  Constitutionalizing Marriage  25

	 2.1.	 Introduction  25
	 2.2.	 Family Rights and the Court  26
	 2.3.	 Polygamy  27

Reynolds v. United States  28
	 2.4.	 Miscegenation  32

Loving v. Virginia  34
	 2.5.	 Poverty and Marriage  36

Zablocki v. Redhail  38
	 2.6.	 Same-​Sex Marriage  42

Obergefell v. Hodges  42

Chapter Problems  54

Chapter 3.  Typical State Marriage 
Requirements  57

	 3.1.	 Introduction  57
	 3.2.	 Historic Gender Discrimination  58
	 3.3.	 State Interest in Marriage  58
	 3.4.	 Benefits of Marriage  60
	 3.5.	 Marriage Barrier: Loss of Social Security Benefits  60
	 3.6.	 Marriage Barrier: Housing Discrimination  61
	 3.7.	 Marriage Barrier: Consanguinity  62
	 3.8.	 Marriage Barrier: Affinity  63
	 3.9.	 Marriage Barrier: Adopted Children  64
	 3.10.	 Marriage Barrier: Bigamy/​Polygamy/​Polyandry  64
	 3.11.	 Marriage Barrier: Poverty  66
	 3.12.	 Marriage Barrier: Too Young to Marry  67
	 3.13.	 Marriage Barrier: Constitutional Challenges to Age Limits  68
	 3.14.	 Marriage Barrier: Parental or Judicial Consent  69
	 3.15.	 State Marriage Requirements: Premarital Education  70
	 3.16.	 State Marriage Requirements: Premarital Mental, Physical, and Genetic 

Testing  71
	 3.17.	 State Marriage Requirements: Marriage Solemnized but No License 

Obtained  73
Carabetta v. Carabetta  74

	 3.18.	 State Marriage Requirements: Who May Solemnize a Marriage  77
	 3.19.	 Common Law Marriage  79
	 3.20.	 Common Law Marriage: Short-​Term Relationships  81

Stein v. Stein  82
	 3.21.	 Proxy Marriage  84
	 3.22.	 Covenant Marriage  85
	 3.23.	 Putative Marriage Doctrine  87



xi

	 Contents	 xi

	 3.24.	 Confidential Marriage  88
	 3.25.	 Sham Marriage  89
	 3.26.	 Prisoner Marriage  90
	 3.27.	 Marriage as Emancipating a Minor  91
	 3.28.	 Presumption of Most Recent Marriage  92
	 3.29.	 Name Change After Marriage  92
	 3.30.	 Marital Rape  92
	 3.31.	 Spousal Testimonial Privilege  93
	 3.32.	 Recognizing Marriages from Foreign Nations  94
	 3.33.	 Can Marriage Survive Secularization?  95

Chapter Problems  96

Chapter 4.  The Divorce Process  99

	 4.1.	 Introduction  99
	 4.2.	 History: Divorce in Ancient Times  100
	 4.3.	 History: Protestant Reformation  102
	 4.4.	 History: Parliament/​Legislative Divorce  102
	 4.5.	 History: Colonial America  103
	 4.6.	 Fault-​Based Divorce Actions Under the Common Law  103
	 4.7.	 Affirmative Defenses to Fault-​Based Divorce Under the 

Common Law  105
	 4.8.	 No-​Fault Divorce: Origin  106
	 4.9.	 No-​Fault Divorce: Opposition  107
	 4.10.	 No-​Fault Divorce: New York’s Struggle  108

Molinari v. Molinari  108
	 4.11.	 No-​Fault Divorce: Varying Grounds  110
	 4.12.	 Scope of “No-​Fault” Divorce Statutes  110
	 4.13.	 No-​Fault Divorce: Covenant Marriage  111
	 4.14.	 Summary Divorce Procedures  112
	 4.15.	 Divorce Actions and Jury Trial Right  112
	 4.16.	 Joinder of Tort Actions with a Divorce Complaint  113
	 4.17.	 Colluding to Obtain Divorce  113

Vandervort v. Vandervort  114
	 4.18.	 Religion and Divorce: Belief versus Practice  116

Hogan v. Hogan  118
	 4.19.	 Religion and Divorce: Jewish Law and Access to a Divorce  120
	 4.20.	 Modern Divorce from Bed and Board  121
	 4.21.	 Imposition of Special Fees in Divorce Actions  121
	 4.22.	 Indigent’s Access to Divorce Process  122
	 4.23.	 May a Child Divorce a Parent?  123
	 4.24.	 Discrimination in Public Employment Because of Divorce  123
	 4.25.	 Foreign Divorce Decrees: Comity  124
	 4.26.	 Foreign Divorce Decrees: The Domicile Issue  125



xii

xii	 Contents

	 4.27.	 Foreign Divorce Decrees: The Estoppel Theory  126
	 4.28.	 Durational Residency Requirements  127
	 4.29.	 Ex Parte Divisible Divorce  127

Scott-​Lubin v. Lubin  129
	 4.30.	 Annulment versus Divorce  130

Chapter Problems  133

PART II	
RESTRUCTURING PARENT-​CHILD 
RELATIONSHIPS WHEN PARENTS 
SEPARATE OR DIVORCE  137

Chapter 5.  Child Custody and Parenting 
Plans  139

	 5.1.	 Introduction  139
	 5.2.	 Context: Divorce and Children  140
	 5.3.	 Context: Alternative Dispute Resolution Processes  140
	 5.4.	 Context: Intimate Partner Violence Protocols  141
	 5.5.	 Parenting Arrangements: Labels and Terminology  142

Rivero v. Rivero  143
	 5.6.	 Historical Presumptions: Paternal, Maternal, Primary Caretaker  149

Ex parte Devine  149
Pikula v. Pikula  155

	 5.7.	 Best Interests Standard: The Role of the Expert  162
McIntosh v. McIntosh  163

	 5.8.	 Best Interests Standard: The Nexus Test and Post-​Separation Sexual 
Relationships  168
Piatt v. Piatt  169

	 5.9.	 Best Interests Standard: The Cooperative Parent Factor and Intimate 
Partner Violence  172
Ford v. Ford  173

	 5.10.	 Best Interests Standard: Ascertaining the Wishes of the Child  177
Ynclan v. Woodward  177

	 5.11.	 Best Interests Standard: Consideration of Race, Religion, and 
Disability  182

	 5.12.	 Presumptions and Preferences: The “Natural” Parent  183
	 5.13.	 Presumptions and Preferences: Joint Legal and Physical Custody  184

In re Marriage of Hansen  184
	 5.14.	 Presumptions and Preferences: Intimate Partner Violence  194
	 5.15.	 Parenting Plans: Judicial Review  194

Vollet v. Vollet  195

Chapter Problems  198



xiii

	 Contents	 xiii

Chapter 6.  Parenting Time and Visitation  201

	 6.1.	 Introduction  201
	 6.2.	 Parenting Time: Terminology  201
	 6.3.	 Parenting Time: Rights and Enforcement  202

Miller v. Smith  203
	 6.4.	 Parenting Time: Wishes of the Child  205
	 6.5.	 Parenting Time Restrictions: Religious Practice  205

Wood v. DeHahn  205
	 6.6.	 Parenting Time Restrictions: Cohabitation, Sexual Preference, and HIV 

Status  208
	 6.7.	 Parenting Time Restrictions: Substance Abuse, Child Abuse, Intimate 

Partner Violence, Child Abduction  208
Pratt v. Pratt  210

	 6.8.	 Parenting Time Restrictions: Incarcerated Parent  214
Etter v. Rose  215

	 6.9.	 Parenting Time: Modification  216
Baber v. Baber  217

	 6.10.	 Visitation: Grandparents  219
Troxel v. Granville  220

	 6.11.	 Visitation: Stepparents  226
	 6.12.	 Visitation: Unmarried Same-​Sex Partner  227

SooHoo v. Johnson  227

Chapter Problems  235

Chapter 7.  Modifying Child Custody  237

PART 1. TRADITIONAL MODIFICATION ACTIONS  237

	 7.1.	 Introduction: Objectives  237
	 7.2.	 Introduction: Types of Modification Requests  238
	 7.3.	 Barriers to Modification Hearing: Res Judicata  238
	 7.4.	 Barriers to Modification Hearing: Moratoriums  239
	 7.5.	 Standards for Modifying Custody: UMDA  240
	 7.6.	 Standards for Modifying Custody: ALI Model Act  241
	 7.7.	 Standards for Modifying Custody: Burden of Proof  241
	 7.8.	 Modifying a Joint Custody Award  242
	 7.9.	 Standards for Modifying Custody: Scope of Review  243
	 7.10.	 Procedure: Evidence Used to Persuade a Court to Grant an Evidentiary 

Hearing  245
	 7.11.	 Evidence of Changed Circumstances: Threat to Child’s Health  245

Lizzio v. Jackson  246
	 7.12.	 Evidence of Change in Circumstances: Military Deployment  248

Faucett v. Vasquez  249



xiv

xiv	 Contents

	 7.13.	 Evidence of Changed Circumstances: Denial of or Interference with 
Visitation  254

	 7.14.	 Evidence of Changed Circumstances: Older Teenager’s Preference  254
	 7.15.	 Evidence of Changed Circumstances: Failure to Pay Child Support  255

PART 2. RELOCATION  255

	 7.16.	 Relocation Issues May Arise When a Court is Initially Deciding Custody 
or When a Modification of an Existing Order Is Sought  255

	 7.17.	 Constitutional Right to Travel  256
	 7.18.	 Social Science Conflict over Relocation  257
	 7.19.	 Relocation Presumptions and Standards  258
	 7.20.	 Relocating from State to State  260

Curtis v. Curtis  261
	 7.21.	 Model Relocation Standard: American Law Institute (ALI)  263
	 7.22.	 Model Relocation Standard: Uniform Marriage and Divorce Act  264
	 7.23.	 Model Relocation Standard: American Academy of Matrimonial 

Lawyers  265
	 7.24.	 Relocation Standard: Joint Legal and Physical Custody  266

Mason v. Coleman  266

PART 3. THE UNIFORM CHILD CUSTODY JURISDICTION 
ENFORCEMENT ACT (UCCJEA) AND PARENTAL KIDNAPPING 
PREVENTION ACT (PKPA)  271

	 7.25.	 History  271
	 7.26.	 The Supreme Court Muddies the Waters  272
	 7.27.	 The First Model Act: UCCJA  272
	 7.28.	 Congress Steps In, Followed by the UCCJEA  273
	 7.29.	 The Preemption Doctrine in the Context of PKPA  274

Scott v. Somers  274
	 7.30.	 Continuing Jurisdiction: Initial Custody Award  278
	 7.31.	 Home State Under the UCCJEA  278
	 7.32.	 Status Jurisdiction  279

Chapter Problems  281

PART III
	 FINANCIAL SUPPORT  285

Chapter 8.  Establishing Child Support  287

	 8.1.	 Introduction  287
	 8.2.	 History: Elizabethan Poor Laws  287



xv

	 Contents	 xv

	 8.3.	 Traditional Focus of State Law  288
	 8.4.	 Role of the Federal Government  289
	 8.5.	 Guidelines: Rebuttable Presumption  290
	 8.6.	 Guidelines: State Models  291
	 8.7.	 Percentage-​of-​Obligor Income Model  292

Zabloski v. Hall  293
	 8.8.	 The Income Shares Model  296

Voishan v. Palmer  296
	 8.9.	 Medical Support and Child Care Expenses  300
	 8.10.	 Income Available for Child Support: Overtime  301

Welter v. Welter  301
	 8.11.	 Imputation of Income Available for Child Support  303

Carolan v. Bell  304
	 8.12.	 Low-​Income Obligors  308
	 8.13.	 Joint Physical Custody and Parenting Time Offsets  308

Sanjari v. Sanjari  309
	 8.14.	 Children from Other Relationships (Nonjoint Children)  312

Beck v. Beck  313
	 8.15.	 Duration of Support: Age of Majority, Death, Emancipation, Higher 

Education  316
Oeler v. Oeler  317

	 8.16.	 Duration of Support: Adult Children with Special Needs  320
Haxton v. Haxton  320

	 8.17.	 Death of the Obligor  324
	 8.18.	 Tax Treatment  325
	 8.19.	 Bankruptcy  325
	 8.20.	 Equitable Estoppel: Stepparent Obligation to Support  325

Thacker v. Thacker  326
	 8.21.	 Equitable Estoppel: Unmarried Same-​Sex Parents  329

H.M. v. E.T.  330

Chapter Problems  332

Chapter 9.  Modification and Enforcement of Child 
Support  335

	 9.1.	 Introduction  335
	 9.2.	 Modification Standard: Substantial Change in Circumstances  335
	 9.3.	 Modification Standard: Presumption  336

MacLafferty v. MacLafferty  337
	 9.4.	 Modification Applications: Change in Employment  340

In re Little  341
	 9.5.	 Modification: Oral Agreements, Retroactivity  345

Hunt v. Hunt  345
	 9.6.	 Enforcement: Contempt of Court  347

Leger v. Leger  348



xvi

xvi	 Contents

Turner v. Rogers  350
	 9.7.	 Enforcement: Collection Methods, State Prosecution, Bankruptcy  358
	 9.8.	 Enforcement Across State Boundaries: Criminal Prosecution  359
	 9.9.	 Modification and Enforcement Across State and National 

Boundaries: UIFSA  360
In re Marriage of Amezquita & Archuleta  361

Chapter Problems  365

Chapter 10.  Establishing Spousal Support  367

	 10.1.	 Introduction  367
	 10.2.	 Duty to Support: Doctrine of Necessaries  367

North Carolina Baptist Hospitals, Inc. v. Harris  368
	 10.3.	 Duty to Support: Changing Gender Roles  372

Otis v. Otis  373
	 10.4.	 Rationales for Spousal Support  377
	 10.5.	 Purpose of Spousal Support: Need and the UMDA Provisions  378
	 10.6.	 Purpose of Spousal Support: Rehabilitation  378

Cox v. Cox  379
	 10.7.	 Purpose of Spousal Support: Compensation, Caregiving, and 

the ALI  383
	 10.8.	 Purpose of Spousal Support: Reimbursement and Apportionment of 

Inequity  384
Haugan v. Haugan  385

	 10.9.	 Purpose of Spousal Support: The Role of Marital Fault  391
Riley v. Riley  392

	10.10.	 Amount of Spousal Support: Imputation of Income  395
In re the Marriage of Scheuer v. Scheuer  396

	10.11.	 Amount of Spousal Support: Statutory Guidelines  398
Boemio v. Boemio  399

	10.12.	 Duration of Spousal Support: Length of Marriage, Statutory 
Limits  404

	10.13.	 Tax Consequences  406
	10.14.	 Bankruptcy  406

Chapter Problems  407

Chapter 11.  Modification of Spousal Support  409

	 11.1.	 Introduction  409
	 11.2.	 Legal Standards for Modification, Burden of Proof, Retroactivity  410

Metcalf v. Metcalf  411
	 11.3.	 Change in the Circumstances of the Obligor: Death, Retirement  415

In re Arvenitis  416



xvii

	 Contents	 xvii

	 11.4.	 Change in Circumstances of the Recipient: Inheritance, Remarriage, 
Cohabitation  419
Cermak v. Cermak  420

	 11.5.	 Change in Circumstances of the Recipient: Extension of Award  423
Wessels v. Wessels  424

	 11.6.	 Enforcement of Nonmodification Stipulations  428
Karon v. Karon  429
Maddick v. Deshon  432

Chapter Problems  436

PART IV	�
DISTRIBUTION OF PROPERTY  439

Chapter 12.  Dividing Marital Property upon 
Divorce  441

	 12.1.	 Introduction: Overview  441
	 12.2.	 History: Title System  442
	 12.3.	 History: Community Property System  443
	 12.4.	 Equitable Distribution System: Terms and Concepts  443
	 12.5.	 Community Property Jurisdictions: Marital and Nonmarital 

Concepts  445
	 12.6.	 Property Division: UMDA, UMPA Influence  446
	 12.7.	 Property Division: ALI Approach  447
	 12.8.	 Valuing Property: A Judge’s Task  447
	 12.9.	 Fault  448
	12.10.	 Economic Misconduct  449
	12.11.	 Mingled Assets: Appreciation/​Transmutation  449
	12.12.	 Mingled Assets: Source of Funds Rule  451
	12.13.	 Mingled Assets: Commingling Separate Property  452
	12.14.	 Mingled Assets: Appreciation of Homestead  453

Woosnam v. Woosnam  453
	12.15.	 Mingled Assets: Homemaker’s Contributions  457

Wood v. Wood  458
	12.16.	 Challenges: Valuing Goodwill  461
	12.17.	 Challenges: Closely Held Corporations  462

Nardini v. Nardini  463
	12.18.	 Contingent Fee Contracts  471

In re Marriage of Estes  472
	12.19.	 Degrees and Licenses  474

O’Brien v. O’Brien  475
	12.20.	 Tort and Compensation Awards  481

Lopiano v. Lopiano  482



xviii

xviii	 Contents

	12.21.	 Premarital Cohabitation  484
	12.22.	 Debts: Dividing Debts  485
	12.23.	 Gifts in Contemplation of Marriage  486
	12.24.	 Pensions: ERISA  488
	12.25.	 Pensions: QDRO  489
	12.26.	 Pensions: Military Retirement Benefits  490
	12.27.	 Bankruptcy  490

Chapter Problems  492

Chapter 13.  Premarital and Postmarital 
Contracts  497

	 13.1.	 Introduction  497
	 13.2.	 History  498
	 13.3.	 Concerns About Use of Premarital Contracts  499
	 13.4.	 Equitable and Community Property Spousal Protection Schemes  500
	 13.5.	 Reasons Supporting Use of Premarital Contracts  501
	 13.6.	 Can Alimony (“Maintenance”) Be Waived in a Contract?  502
	 13.7.	 Using Contracts to Affect Children  503
	 13.8.	 Using Contracts to Affect Essential Marriage Obligations  503
	 13.9.	 Using Contracts to Waive Retirement Benefits  505
	13.10.	 Basic Differences Between Premarital and Commercial Contracts  505
	13.11.	 What Is Consideration for a Premarital Contract?  506
	13.12.	 Importance of Confidential Relationship in Premarital Contracts  507

Kline v. Kline  508
	13.13.	 Importance of Capacity to Execute Contract  511
	13.14.	 Was the Contract Voluntarily Executed?  511
	13.15.	 Standard Premarital Contract Requirements  512

Lawrence v. Lawrence  513
	13.16.	 Importance of Full and Fair Disclosure of Assets  514
	13.17.	 The Necessity of Counsel  516
	13.18.	 What Constitutes Sufficient Time to Review a Premarital 

Contract?  517
	13.19.	 When Might a Court Find a Premarital Contract Unconscionable?  518
	13.20.	 Importance of the Reasonableness of Premarital Contracts  519

Simeone v. Simeone  520
	13.21.	 What Is the Second Look Doctrine?  526

Austin v. Austin  527
	13.22.	 Impact of Inserting Religious Provisions into Premarital Contracts  530
	13.23.	 Who Bears the Burden of Proof?  531
	13.24.	 Uniform Premarital and Marital Agreements Act (UPMMA)  532
	13.25.	 American Law Institute (ALI) Principles  533
	13.26.	 Restatement (Third) of Property  534



xix

	 Contents	 xix

	13.27.	 Postnuptial Contracts  535

Chapter Problems  537

Chapter 14.  Cohabitation Outside of Marriage  541

	 14.1.	 Introduction  541
	 14.2.	 Defining Cohabitation  542
	 14.3.	 Reasons for Cohabitation  542
	 14.4.	 Comparing Benefits of Cohabitation versus Marriage  543
	 14.5.	 The Common Law of Cohabitation  544

Baker v. Couch  544
	 14.6.	 A Growing Acceptance of Cohabitation Pushes Courts to Consider 

Redress  546
	 14.7.	 The Marvin Doctrine: “Marvin I” (The Main Case)  547

Marvin v. Marvin  548
	 14.8.	 Marvin Doctrine: “Marvin II,” Trial Judge’s Findings on Remand  552
	 14.9.	 Marvin Doctrine: “Marvin III,” Final Appellate Court Review  554
	14.10.	 Marvin Doctrine: Rejected in Illinois  554
	14.11.	 Marvin Doctrine: ALI Perspective  556
	14.12.	 Marvin Doctrine: Palimony  557

Devaney v. L’Esperance  557
	14.13.	 Consideration for a Cohabitation Contract  568
	14.14.	 Express Cohabitation Contracts  569

Soderholm v. Kosty  570
	14.15.	 Tort Actions by Cohabiting Partners  573

Graves v. Estabrook  573
	14.16.	 Domestic Partnerships  576
	14.17.	 Drafting Cohabitation Agreements  577
	14.18.	 Litigating Cohabitation Agreements in Federal Court  577

Chapter Problems  579

PART V
	 PROTECTION OF FAMILY 

MEMBERS  585

Chapter 15.  Intimate Partner Violence  587

	 15.1.	 Introduction  587
	 15.2.	 Historical View of Intimate Partner Violence  588

State v. Rhodes  589
	 15.3.	 Family-​Specific Approach  592



xx

xx	 Contents

	 15.4.	 Legal Definitions of Intimate Partner Violence  594
	 15.5.	 Civil Domestic Abuse Statutes: Overview  595
	 15.6.	 Civil Domestic Abuse Statutes: Constitutional Challenges  596

State ex rel. Williams v. Marsh  596
	 15.7.	 Enforcement of Protective Orders  601

Town of Castle Rock v. Gonzales  602
	 15.8.	 Violence Against Women Act  608
	 15.9.	 Children and Intimate Partner Violence: Contact Restrictions  609

In re Marriage of Stewart  610
	15.10.	 Children and Intimate Partner Violence: Presumptions  612

Hicks v. Hicks  613
	15.11.	 The Hague Convention and Intimate Partner Violence  616

Miltiadous v. Tetervak  617

Chapter Problems  625

Chapter 16.  Child Abuse  627

	 16.1.	 Introduction  627
	 16.2.	 Snapshot of Child Maltreatment  627
	 16.3.	 Historical Perspective: CAPTA  628
	 16.4.	 Indian Child Welfare Act (ICWA)  629
	 16.5.	 Reporting and Investigation: Duty to Protect?  630

DeShaney v. Winnebago County Dept. of Social Services  631
	 16.6.	 Overview of Adjudication, Disposition, and Review  636
	 16.7.	 Alternative Processes  636
	 16.8.	 Defining Abuse, Neglect, Dependency  637
	 16.9.	 Determination of Abuse: Corporal Punishment  638

People ex rel. C.F.  639
	16.10.	 Determination of Neglect: Parenting, Housing, Medical Care  645

New Jersey Division of Youth and Family Services v. P.W.R.  646
	16.11.	 Determination of Neglect: Failure to Protect, Intimate Partner 

Violence  649
Nicholson v. Scoppetta  649

	16.12.	 Disposition: Sexual Abuse, Case Plan, Foster Care  653
Doe v. South Carolina Department of Social Services  654

Chapter Problems  662

Chapter 17.  Involuntary Termination of Parental 
Rights  665

	 17.1.	 Introduction  665
	 17.2.	 Constitutional Protection: Consequences of Termination  665

In re Desmond F.  666



xxi

	 Contents	 xxi

	 17.3.	 Appointment of Counsel  674
	 17.4.	 Standard of Proof  675
	 17.5.	 Grounds for Termination of Parental Rights: Treatment Plan  675

People ex rel. N.A.T.  676
	 17.6.	 Grounds for Termination: Prior Relinquishment  678

In re Interest of Sir Messiah T.  679
	 17.7.	 Reunification and Permanency Planning: Reasonable Efforts  682

State ex rel. Children, Youth & Families Dept.  683
	 17.8.	 Reunification and Permanency Planning: ICWA  688

J.S. v. State  688
Adoptive Couple v. Baby Girl  693

Chapter Problems  702

PART VI	�
LEGAL RECOGNITION OF FAMILY 
RELATIONSHIPS  705

Chapter 18.  Establishing Parentage  707

	 18.1.	 Introduction  707
	 18.2.	 Historical Disparate Treatment of Children Born to Unmarried 

Parents: Inheritance  707
Lalli v. Lalli  709

	 18.3.	 Statute of Limitations  713
	 18.4.	 Burden of Proof  714
	 18.5.	 Genetic Testing  714
	 18.6.	 State Approaches to Establishing Legal Parentage  715
	 18.7.	 Uniform Parentage Act of 2017  716
	 18.8.	 Voluntary Acknowledgment of Parentage  716

Sinicropi v. Mazurek  717
	 18.9.	 The Marital Presumption  720

Michael H. v. Gerald D.  721
In re Parentage of C.S.  729
McLaughlin v. Jones  733

	18.10.	 Functional de facto Parents  737
In re Parentage of L.B.  738

	18.11.	 Adjudication of Conflicting Claims Under UPA (2017)  744
	18.12.	 More Than Two Parents?  744

Chapter Problems  746



xxii

xxii	 Contents

Chapter 19.  Adoption  749

	 19.1.	 Introduction  749
	 19.2.	 Adoption Data  750
	 19.3.	 History  750
	 19.4.	 Legal Effect of an Adoption  751

Hall v. Vallandingham  751
	 19.5.	 Importance of Terminating Parental Rights Prior to Adoption  754

In the Interest of B.G.C.  755
	 19.6.	 Emerging Constitutional Rights Issues Raised by Unmarried 

Fathers  757
	 19.7.	 Adoption Registries  759

In re J.D.C.  760
	 19.8.	 Age and Race of Adoptive Parents  763

Arkansas Department of Human Services v. Cole  764
	 19.9.	 Unsealing of Records and Open Adoption  769

In the Matter of M.B. & S.B. v. Indiana Department of Child 
Services  771

	19.10.	 Indian Child Welfare Act (ICWA)  776
	19.11.	 International Adoption  776

Chapter Problems  778

Chapter 20.  Alternative Reproduction  781

	 20.1.	 Introduction  781
	 20.2.	 History: AID, AIH, IVF  782
	 20.3.	 Donor Insemination: AIH and AID  782
	 20.4.	 Influence of the Uniform Parentage Act  783
	 20.5.	 AID/​IVF: Government Regulation  784
	 20.6.	 Surrogacy: History  785
	 20.7.	 Surrogacy: Husband’s Sperm; Surrogate’s Egg  786

In the Matter of Baby M  787
	 20.8.	 Surrogacy: Husband’s Sperm; Wife’s Egg; Third-​Party Gestational 

Carrier  793
Johnson v. Calvert  794

	 20.9.	 Surrogacy: Known Female Egg Donor; Anonymous Sperm Donor  804
K.M. v. E.G.  805

	20.10.	 Property Rights to Frozen Embryos/​Pre-​Embryos  810
Szafranski v. Dunston  812

	20.11.	 Posthumously Conceived Child and Eligibility for Benefits  820

Chapter Problems  822



xxiii

	 Contents	 xxiii

PART VII
	� THE CHANGING ROLE OF THE 

FAMILY LAWYER  825

Chapter 21.  Mediation, Collaborative Law, 
Parenting Coordination, and Arbitration  827

	 21.1.	 Introduction  827
	 21.2.	 Changed Nature of the Family Court System  828
	 21.3.	 Facilitative Mediation: Process Overview  829
	 21.4.	 Facilitative Mediation: The Role of the Mediator  830

Vitakis-​Valchine v. Valchine  831
	 21.5.	 Mediation: Testimony by the Mediator  835

Marchal v. Craig  836
	 21.6.	 Mediation: Potential Benefits  839
	 21.7.	 Mediation: Concerns Related to Intimate Partner Violence  839
	 21.8.	 Collaborative Law  841

In re Mabray  842
	 21.9.	 Parenting Coordination  847

Barnes v. Barnes  848
	21.10.	 Arbitration  852

Johnson v. Johnson  852

Chapter Problems  863

Chapter 22.  Professional Responsibility  865

	 22.1.	 Introduction  865
	 22.2.	 Self-​Represented Litigants (SLRs)  866
	 22.3.	 Dual Representation by an Attorney  868

Disciplinary Proceedings Against Gamino  869
	 22.4.	 Contingent Fees  875
	 22.5.	 Sexual Relationships with Clients  876

In re Tsoutsouris  876
	 22.6.	 Communication with Clients  879

Bach v. State Bar of California  880
	 22.7.	 Collaborative Lawyering  882

Formal Opinion 07-​447  883
	 22.8.	 Lawyer as Mediator  886

ABA Section of Dispute Resolution Committee on Mediator Ethical 
Guidance  887



xxiv

xxiv	 Contents

	 22.9.	 Lawyer as Children’s Representative  888
Aksamit v. Krahn  890

Chapter Problems  896

Table of Cases  899
Index  909


