
xiii

Contents

Preface ����������������������������������������������������������������������������������������������������������xxiii
Acknowledgments �������������������������������������������������������������������������������������������� xxv
Notes on the Text ������������������������������������������������������������������������������������������� xxvii

CHAPTER 1

Insurance, Law, and Society

 I. Introduction ................................................................................................. 1
 II. Risk and Insurance 101 ................................................................................ 2
 III. Beyond Risk Shifting and Risk Spreading ................................................... 6
 A. Insurance as Regulation ...................................................................... 6
 B. Insurance Market Failures ................................................................ 11
 C. Other Functions of Insurance .......................................................... 14
 IV. (Way) Beyond Risk Spreading —  Insurance and Social  

Responsibility .............................................................................................. 18
 V. Insurance Law ............................................................................................. 26

Check Your Understanding ................................................. 27

CHAPTER 2

Contract Law Foundations

 I. Introduction ............................................................................................... 29
 II. Insurance Policy Interpretation ................................................................ 31

Rusthoven v� Commercial Standard Insurance Co� .................... 31
Notes and Questions ............................................................ 36
C&J Fertilizer, Inc� v� Allied Mutual Insurance ........................ 38
Notes and Questions ............................................................ 47



xiv   Contents

The Latter History of the Doctrine of Reasonable 
Expectations ...................................................................... 49

Restatement of the Law of Liability Insurance ................... 54
Notes and Questions ............................................................ 56
United States Liability Insurance Company v� Benchmark 

Construction Services, Inc� ................................................... 57
Notes and Questions ............................................................ 63
The Hurricane Andrew Code Upgrade Problem ............... 65

 III. Waiver and Estoppel ................................................................................... 66
Bible v� John Hancock Mutual Life Insurance Co� .................... 69
Notes and Questions ............................................................ 71
Darner Motor Sales, Inc� v� Universal Underwriters  

 Insurance Co� ..................................................................... 71
Notes and Questions ............................................................ 79
Jenkins v� Indemnity Insurance Co� of North America ............... 81
Notes and Questions ............................................................ 84
The Roseth Problem .............................................................. 85

 IV. The Role of Insurance Intermediaries ...................................................... 86
Economy Fire & Casualty Co� v� Bassett ................................... 87
Notes and Questions ............................................................ 90

 V. Misrepresentation ....................................................................................... 91
Restatement of the Law of Liability Insurance ................... 93
The Auto Insurance Misrepresentation Problem ............... 95
Notes and Questions ............................................................ 95
Harper v� Fidelity and Guaranty Life Insurance Company ........ 98
Notes and Questions .......................................................... 103

 VI. Disproportionate Forfeiture .................................................................... 106
Aetna Casualty & Surety Co� v� Murphy ................................ 106
Notes and Questions .......................................................... 111
WeCare’s Problem .............................................................. 114

 VII. Damages .................................................................................................... 115
 A. The Tort of Insurance Bad Faith .................................................... 116

Anderson v� Continental Insurance Co� .................................. 117
Notes and Questions .......................................................... 120

 B. The Nature of Bad Faith Liability ................................................... 120
 C. Punitive Damages ............................................................................ 129

Hangarter v� Provident Life & Accident Insurance Co� ........... 129
Notes and Questions .......................................................... 135

CHAPTER 3

Insurance Regulation

 I. Overview .................................................................................................... 141
 A. Functional Divisions of Insurance Regulation ............................... 142
 B. Theoretical Justifications for Regulating Insurance Markets 

and Organizations ........................................................................... 146



 Contents   xv

Modernizing Insurance Regulation in the  
United States ................................................................... 146

 II. Marking the Boundaries of State and Federal Authority ....................... 150
 A. What Is Insurance? .......................................................................... 150

Griffin Systems, Inc� v� Ohio Department of Insurance ............ 152
Notes and Questions .......................................................... 156
Problems in State Jurisdiction over “Insurance”  

Activity ............................................................................. 158
 B. Insurance Federalism ...................................................................... 160

Insurance Regulation in the United States: Regulatory 
Federalism and the National Association of Insurance 
Commissioners ................................................................... 160

The McCarran- Ferguson Act ............................................. 165
Securities & Exchange Commission v� Variable Annuity  

Life Insurance Co� ............................................................. 166
Notes and Questions .......................................................... 170
Semi- Annie’s Variable Annuity Problem ........................... 172
Securities & Exchange Commission v� National  

Securities, Inc� ................................................................... 172
Notes and Questions .......................................................... 174
Weiss v� First Unum Life Insurance Co� .................................. 175
Hartford Fire Insurance Co� v� California ............................... 184

 III. ERISA ........................................................................................................ 191
 A. ERISA’s Preemption of State Law ................................................... 192
 1. Express Preemption .................................................................. 194

ERISA Express Preemption Problems ............................... 195
 2. “Complete” Preemption under ERISA §502(a) ...................... 196

Aetna Health Inc� v� Davila ................................................... 199
Notes and Questions .......................................................... 203

 B. Interpretation of ERISA Plans ........................................................ 206
Trust Law as Regulatory Law: The Unum/ Provident 

Scandal and Judicial Review of Benefit Denials  
under ERISA ..................................................................... 206

Notes and Questions .......................................................... 215
 IV. Health Insurance ...................................................................................... 217

Health Insurance, Risk and Responsibility After the 
Affordable Care Act ............................................................ 218

 A. Selected Private Market Content Regulation in the  
Affordable Care Act ......................................................................... 224

Notes and Questions .......................................................... 232
 V. Topics in Substantive Insurance Regulation ........................................... 233
 A. Insurance Guaranty Funds .............................................................. 233

Post- Assessment Property and Liability Insurance Guaranty 
Association Model Act ........................................................ 234

Notes and Questions .......................................................... 237
New Mexico Life Insurance Guaranty Association v� Moore ..... 240
Notes and Questions .......................................................... 243



xvi   Contents

Problem: Guaranty Funds for Risk- Bearing Health 
Care Providers? ............................................................... 243

 B. Residual Market Mechanisms ......................................................... 243
Residual Markets ................................................................... 244
State Farm Mutual Automobile Insurance  

Company v� New Jersey ....................................................... 250
Notes and Questions .......................................................... 256
Legal Malpractice Residual Markets Problem .................. 256

 C. Insurance Risk Classification .......................................................... 257
 1. Introduction .............................................................................. 257

Notes and Questions .......................................................... 260
 2. Legal Limits on Risk Classification by Insurers ....................... 263

 a. The Fair Housing Act ......................................................... 263
 b. Section 1981 of the Civil Rights Act of 1866 ..................... 265
 c. Title VII of the Civil Rights Act of 1964 ............................ 266
 d. The Affordable Care Act .................................................... 269
 e. State Insurance Antidiscrimination Laws ......................... 270

Telles v� Commissioner of Insurance ........................................ 271
Notes and Questions .......................................................... 274
Risk Classification Problem ................................................ 276

CHAPTER 4

First- Party Insurance: Illustrative Lines and Issues

 I. Property Insurance ................................................................................... 279
 A. Homeowners’ Insurance, the Evolution of All Risk Coverage, 

and the Introduction of Excluded Causes ..................................... 280
Ensuing Loss and Anti- Concurrent Cause Provisions ...... 282
State Farm Fire & Casualty Co� v� Bongen ............................. 284
Notes and Questions .......................................................... 287
Causation Lessons from the Katrina Coverage  

Litigation ......................................................................... 289
Causation Problems ............................................................ 292

 B. Public Insurance of Disaster- Related Property Risks ..................... 293
 1. The Role of Government .......................................................... 293
 2. The Risk of Weather Disasters .................................................. 296
 C. Property Valuation ........................................................................... 301

McAnarney v� Newark Fire Insurance Co� ............................... 301
Notes and Questions .......................................................... 305
A Note on Valuation and Insurance Redlining ................ 308
The Auto Valuation Problem ............................................. 309

 D. Business Interruption Insurance .................................................... 309
United Airlines, Inc� v� Insurance Company of  

the State of Pennsylvania ................................................... 310
Notes and Questions .......................................................... 315



 Contents   xvii

COVID- 19 Problem: The Mother of All Business 
Interruption Issues ......................................................... 316

 E. The Insurable Interest Requirement.............................................. 317
 F. Innocent Co- Insureds ...................................................................... 318

Watson v� United Services Automobile Association ................... 318
Notes and Questions .......................................................... 324
SITA’s Innocent Co- Insured Problem ............................... 327

 G. Cyber Risk Coverage ........................................................................ 328
National Ink and Stitch, LLC v� State Auto Property  

and Casualty Ins� Co� ........................................................ 329
Notes and Questions .......................................................... 334

 II. Life Insurance ........................................................................................... 337
 A. Incontestability ................................................................................ 338

Metropolitan Life Insurance Co� v� Conway ............................ 338
Notes and Questions .......................................................... 340
Allstate Life Insurance Co� v� Miller ....................................... 341
Notes and Questions .......................................................... 344

 B. Insurable Interest ............................................................................ 347
Grigsby v� Russell ................................................................... 347
Notes and Questions .......................................................... 349
Phl Variable Insurance Co� v� Price Dawe 2006  

Insurance Trust, et al� ........................................................ 351
Notes and Questions .......................................................... 364

 III. Disability Insurance .................................................................................. 365
 A. The Meaning of Disability ............................................................... 365

Prudence Life Insurance Co� v� Wooley ................................... 366
Notes and Questions .......................................................... 368
Heller v� Equitable Life Assurance Society ............................... 371
Notes and Questions .......................................................... 375

 B. Coordination of Benefits ................................................................. 377
Cody v� Connecticut General Life Insurance Co� ...................... 377
Notes and Questions .......................................................... 381
MegaMutual’s Human Resources Problem ...................... 382

 IV. Subrogation .............................................................................................. 383
 A. The Basic Rules and Functions of Subrogation ............................. 383
 B. Subrogation and Settlement ........................................................... 386

Rimes v� State Farm Mutual Automobile Insurance Co� ........... 388
Ludwig v� Farm Bureau Mutual Insurance Co� ...................... 393
Notes and Questions .......................................................... 397

CHAPTER 5

Liability Insurance

 I. General Liability Insurance ..................................................................... 404
 A. Understanding the Insuring Agreement ....................................... 405



xviii   Contents

 1. Coverage A: What Is Physical Injury to Property? ................... 406
U�S� Metals, Incorporated v� Liberty Mutual Group, Inc� ........ 406
Notes and Questions .......................................................... 412

 2. Coverage A: What Is “Bodily Injury”? ...................................... 413
Voorhees v� Preferred Mutual Insurance Co� ............................ 413
SL Industries, Inc� v� American Motorists Insurance Co� ......... 414
Notes and Questions .......................................................... 416

 3. Coverage B  ................................................................................ 417
Great American Insurance Company, et al�, v� Riso, Inc� ............418
Notes and Questions .......................................................... 421
Coverage B Liability Problem: Cyber Risk ........................ 423

 B. Understanding Exclusions .............................................................. 424
 1. The Pollution Exclusion ........................................................... 424

Peace v� Northwestern National Insurance Co� ........................ 424
Notes and Questions .......................................................... 430
Environmental Coverage Problem .................................... 432

 C. Intentional Harm Exclusions .......................................................... 433
 1. Defining “Expected or Intended” ............................................ 433

Carter Lake v� Aetna Casualty & Surety Co� ........................... 433
Physicians Insurance Co� of Ohio v� Swanson ......................... 438
Notes and Questions .......................................................... 446

 2. The Public Policy Issue ............................................................. 447
Ambassador Insurance Co� v� Montes ..................................... 448
Notes and Questions .......................................................... 456
Restatement of the Law of Liability Insurance ................. 459

 3. “Intent” at the Borders of Tort Law, Criminal Law,  
and Insurance Law .................................................................... 462

State Farm Fire & Casualty Co� v� Wicka ............................... 462
Notes and Questions .......................................................... 466

 4. The Criminal Acts Exclusion .................................................... 467
Home Liability Coverage: Does the Criminal Acts  

Exclusion Work Where the “Expected or Intended” 
Exclusion Failed? ............................................................... 467

Notes and Questions .......................................................... 468
 II. Automobile Liability Insurance ............................................................... 470
 A. The Omnibus Clause ....................................................................... 472

Odolecki v� Hartford Accident & Indemnity Co� ..................... 472
Notes and Questions .......................................................... 476

 B. The Family Member Exclusion ....................................................... 477
State Farm Mutual Automobile Insurance Co� v� Ballard ........ 477
Notes and Questions .......................................................... 482

 C. Arising Out of the Use of an Automobile ................................ 483
Farm Bureau Mutual Insurance Co� v� Evans ........................ 483
Notes and Questions .......................................................... 485

 D. Market Segmentation Exclusions ............................................. 486
State Farm Fire & Casualty v� Camara .................................. 487



 Contents   xix

Notes and Questions .......................................................... 490
Guns and Trucks and Other Problems at the Auto- 

General Liability Border ................................................ 490
 III. Professional Liability Insurance .............................................................. 491
 A. The Definitions of “Professional Services” ..................................... 491

Medical Records Assocs�, Inc� v� Am� Empire Surplus  
Lines Ins� Co� .................................................................... 491

Notes and Questions .......................................................... 496
Guaranty National Ins� Co� v� North River Insurance Co� ...... 500
Notes and Questions .......................................................... 505
Woo v� Fireman’s Fund Insurance Co� .................................... 506
Notes and Questions .......................................................... 514

 B. Directors’ and Officers’ Liability Insurance................................... 515
Flintkote Co� v� Lloyd’s Underwriters ...................................... 516
Notes and Questions .......................................................... 522
Level 3 Communications, Inc� v� Federal Insurance Co� .......... 523
Notes and Questions .......................................................... 525

 C. Claims- Made v. Occurrence- Based Policies .................................... 527
Problem: The Cases Against Dr. Bill .................................. 528
Problem: Dr. Mary’s Choice ............................................... 530
Questions ............................................................................ 531

 D. Late Notice Under a Claims- Made Policy ...................................... 532
Gulf Insurance Co� v� Dolan, Fertig & Curtis ........................ 532
Notes and Questions .......................................................... 536
Root v� American Equity Specialty Insurance Co� .................... 537
Notes and Questions .......................................................... 547
Restatement of the Law of Liability Insurance ................. 548
Claims- Made Problem ........................................................ 553

 IV. The Problem of Long- Tail Liabilities and the Definition of 
“Occurrence” ............................................................................................ 554

 A. Trigger and Allocation .................................................................... 554
Restatement of the Law of Liability Insurance ................. 556

 B. The “Number of Occurrences” Problem ....................................... 567
Restatement of the Law of Liability Insurance ................. 568
Transport Insurance Co� v� Lee Way Motor Freight, Inc� .......... 570
Notes and Questions .......................................................... 575

CHAPTER 6

Liability Insurance Relationship Issues

 I. The Duty to Defend ................................................................................. 578
 A. The Basic Duty ................................................................................. 579

Fitzpatrick v� American Honda Motor Co�, Inc� ...................... 579
Notes and Questions .......................................................... 585
Restatement of the Law Liability Insurance ..................... 589



xx   Contents

 B. Damages for Breach of the Duty to Defend ................................... 593
Century Surety Company v� Andrew ....................................... 593
Notes and Questions .......................................................... 598
Restatement of the Law Liability Insurance ..................... 601

 II. The Duty to Make Reasonable Settlement Decisions ............................. 602
 A. The Basic Duty ................................................................................. 602

Comunale v� Traders & General Insurance Co� ...................... 604
Defining a Reasonable Settlement Decisions ................... 607
Restatement of the Law Liability Insurance ..................... 608

 B. Procedural Factors and the “Bad Faith Set Up” ............................ 614
Wade v� EMCASCO Ins� Co� .................................................. 615
Notes and Questions .......................................................... 622

 C. Damages for Breach of Settlement Duties ..................................... 628
The Birth Center v� St� Paul Cos�, Inc� .................................... 628
Restatement of the Law Liability Insurance ..................... 632
Notes and Questions .......................................................... 632

 III. Liability Insurance Conflicts of Interest .................................................. 635
 A. The Reservation of Rights and Independent Counsel .................. 636

Employers’ Fire Insurance Co� v� Beals .................................... 636
Notes and Questions .......................................................... 641
Restatement of the Law Liability Insurance ..................... 643
Problem: Carol Green’s Fall .............................................. 645

 B. Defense Counsel’s Responsibilities in a Conflict Case .................. 647
Twin City Fire Ins� Co� v� Ben Arnold- Sunbelt Beverage 

Company ........................................................................... 647
Notes and Questions .......................................................... 653
Problem: Pattern Conflict Cases ........................................ 654
Restatement (Third) of the Law Governing Lawyers ....... 657
Restatement of the Law Liability Insurance ..................... 659
Notes and Questions .......................................................... 660
A Note of the Types of Lawyers Involved in Insurance 

Disputes ........................................................................... 663
Problem: BMC v� Trustworthy .............................................. 666

 IV. The Duty to Cooperate ............................................................................ 667
 A. The Basic Duty ................................................................................. 669

Wildrick v� North River Insurance Co� .................................... 669
Notes and Questions .......................................................... 675
Restatement of the Law Liability Insurance ..................... 677

 B. Settlements and the Duty to Cooperate ......................................... 679
Miller v� Shugart ................................................................... 679
Notes and Questions .......................................................... 684
State Farm Fire & Casualty Co� v� Gandy............................... 687
Notes and Questions .......................................................... 693
Settlement Role-Play .......................................................... 694

 V. The Impact of Liability Insurance on Tort Law ...................................... 696



 Contents   xxi

Appendix A� Homeowners Insurance Policy ����������������������������������������������������� 705
Appendix B� Commercial General Liability Insurance Policy ������������������������������ 731
Appendix C� Personal Auto Policy ������������������������������������������������������������������ 749

Table of Cases ������������������������������������������������������������������������������������������������ 765
Table of Authorities ����������������������������������������������������������������������������������������� 779
Index ������������������������������������������������������������������������������������������������������������ 789


