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NOTE TO INSTRUCTORS: This Concise Supreme Court Update covers major Supreme Court cases  in the areas of parental rights, Free Exercise, and nondiscrimination decided during the 2025 and 2026 Terms. 
Specifically, it includes updates on:
· Mahmoud v. Taylor (2025) (holding that a public school district’s failure to provide notice and the right to opt out of the inclusion in the curriculum of picture books with positive messages about LGBTQ people violated parents’ free exercise rights)

· Mirabelli v. Bonta (2026) (granting in part a stay in a case challenging on Free Exercise and substantive due process grounds a California policy precluding school officials from sharing information about a student’s gender identity with parents without the student’s consent)

· Trump v. Barbara (2026) (holding that children born in the United States are U.S. citizens at birth under the 14th Amendment’s citizenship clause)

· United States v. Skrmetti (2025) (holding that a Tennessee law banning gender-affirming care for minors does not violate principles of Equal Protection; the Court did not grant review on the claim that the law violated the parent’s constitutionally protected rights to control the care and upbringing of their children)


CHAPTER I. PRIVATE FAMILY CHOICES: CONSTITUTIONAL PROTECTION FOR THE FAMILY AND ITS MEMBERS

A. Evolution of Privacy
   2. Roots of Privacy 
     Meyer v. Nebraska
     Pierce v. Society of Sisters
     Problems

Add the following case (and accompanying Notes & Questions) after the Problems on pp. 23-24 of the casebook.
MAHMOUD v. TAYLOR
605 U.S. __ (2025)
Justice ALITO delivered the opinion of the Court.	
[The Board of Education of Montgomery County, Maryland (Board), has introduced a variety of “LGBTQ+-inclusive” storybooks into the elementary school curriculum.] At issue in this lawsuit are the five “LGBTQ+-inclusive” storybooks that are approved for students in Kindergarten through fifth grade . [One book] tells the stories of several children from different backgrounds, including Kate, who is apparently a transgender child. One page shows Kate in a sex-neutral or sex-ambiguous bathroom, and Kate proclaims: “My friends defend my choices and place. A bathroom, like all rooms, should be a safe space.” [The book  includes a discussion guide that asserts:]: “When we are born, our gender is often decided for us based on our sex .... But at any point in our lives, we can choose to identify with one gender, multiple genders, or neither gender.”  [Another book] tells the story of a young girl named Chloe who is informed that her favorite uncle, Bobby, will be getting married to his boyfriend, Jamie. … [When] Chloe says that she does not “ ‘understand’ ” … her mother responds by explaining: “ ‘When grown-up people love each other that much, sometimes they get married.’ ” 
[Initially, the Board provided an opt-out procedure for objecting parents but subsequently changed the policy because  “individual principals and teachers could not accommodate the growing number of opt out requests without causing significant disruptions to the classroom environment” and because] permitting some students to exit the classroom while the storybooks were being taught would expose other students “to social stigma and isolation.” 
[This lawsuit was brought by three families, including Chris and Melissa Persak, and an organizational plaintiff.  The Persaks are Catholics who believe “that all humans are created as male or female, and that a person's biological sex is a gift bestowed by God that is both unchanging and integral to that person’s being.” . . . They think that such instruction will “undermine [their] efforts to raise [their] children in accordance with” their religious faith. Plaintiffs sought a preliminary and permanent injunction.]
[We have previously] recognized limits on the government's ability to interfere with a student’s religious upbringing in a public school setting. An early example comes from our decision in West Virginia Bd. of Ed. v. Barnette, 319 U.S. 624 (1943) [requiring students to salute the flag or be expelled.] We agreed that the policy could not be squared with the First Amendment. . . . 
Barnette dealt with an especially egregious kind of direct coercion: a requirement that students make an affirmation contrary to their parents’ religious beliefs. [In Wisconsin v. Yoder, we held that the Free Exercise Clause protects against policies that impose more subtle forms of interference with the religious upbringing of children [such as exposure to “worldly influences in terms of attitudes, goals, and values contrary to their beliefs” and would “substantially interfer[e] with the religious development of the Amish child.”]
As our decision in Yoder reflects, the question whether a law “substantially interfer[es] with the religious development” of a child will always be fact-intensive. . . . In light of the record before us, we hold that the Board's introduction of the “LGBTQ+-inclusive” storybooks—combined with its decision to withhold notice to parents and to forbid opt outs—substantially interferes with the religious development of their children and imposes the kind of burden on religious exercise that Yoder found unacceptable.
[The storybooks] are clearly designed to present certain values and beliefs as things to be celebrated and certain contrary values and beliefs as things to be rejected. . . . For example, the book Prince & Knight clearly conveys the message that same-sex marriage should be accepted by all as a cause for celebration. [T]here are many Americans who would view the event that way . . . . But other Americans wish to present a different moral message to their children. And their ability to present that message is undermined when the exact opposite message is positively reinforced in the public school classroom at a very young age.
Next, consider the messages sent by the storybooks on the subject of sex and gender. Many Americans, like the parents in this case, believe that biological sex reflects divine creation, that sex and gender are inseparable, and that children should be encouraged to accept their sex and to live accordingly. But the challenged storybooks encourage children to adopt a contrary viewpoint. . . . The book and the accompanying discussion guidance present as a settled matter a hotly contested view of sex and gender that sharply conflicts with the religious beliefs that the parents wish to instill in their children. . . . 
These books carry with them “a very real threat of undermining” the religious beliefs that the parents wish to instill in their children. Like the compulsory high school education considered in Yoder, these books impose upon children a set of values and beliefs that are “hostile” to their parents’ religious beliefs. And the books exert upon children a psychological “pressure to conform” to their specific viewpoints. The books therefore present the same kind of “objective danger to the free exercise of religion” that we identified in Yoder. 
 [Contrary to the Board’s arguments,] the “LGBTQ+-inclusive” instruction [is not] mere “exposure to objectionable ideas” or as lessons in “mutual respect.” As we have explained, the storybooks unmistakably convey a particular viewpoint about same-sex marriage and gender. And the Board has specifically encouraged teachers to reinforce this viewpoint and to reprimand any children who disagree. That goes far beyond mere “exposure.” . . . In any event, [w]hether or not a requirement or curriculum could be characterized as “exposure” is not the touchstone for determining whether that line is crossed.
Yoder is an important precedent of this Court, and it cannot be breezily dismissed as a special exception granted to one particular religious minority.  It instead embodies a principle of general applicability, and that principle provides more robust protection for religious liberty than the alarmingly narrow rule that the dissent propounds. The dissent sees the Free Exercise Clause's guarantee as nothing more than protection against compulsion or coercion to renounce or abandon one's religion. . . . Under this test, even instruction that denigrates or ridicules students’ religious beliefs would apparently be allowed. . . . We reject this chilling vision of the power of the state to strip away the critical right of parents to guide the religious development of their children. . . .
[W]e conclude that the Board's introduction of the “LGBTQ+-inclusive” storybooks, combined with its no-opt-out policy, burdens the parents’ right to the free exercise of religion. We now turn to the question whether that burden is constitutionally permitted.
Under our precedents, the government is generally free to place incidental burdens on religious exercise so long as it does so pursuant to a neutral policy that is generally applicable. [Employment Division v.] Smith, 494 U.S., at 878-879. Thus, in most circumstances, two questions remain after a burden on religious exercise is found. First, a court must ask if the burdensome policy is neutral and generally applicable. Second, if the first question can be answered in the negative, a court will proceed to ask whether the policy can survive strict scrutiny. [But, here], the character of the burden requires us to proceed differently. When the burden imposed is of the same character as that imposed in Yoder, we need not ask whether the law at issue is neutral or generally applicable before proceeding to strict scrutiny. [I]n Smith, we recognized Yoder as an exception to the general rule that governments may burden religious exercise pursuant to neutral and generally applicable laws. [W]hen a law imposes a burden of the same character as that in Yoder, strict scrutiny is appropriate regardless of whether the law is neutral or generally applicable….The Board’s policies, like the compulsory-attendance requirement in Yoder, “substantially interfer[e] with the religious development” of the parents’ children. And those policies pose “a very real threat of undermining” the religious beliefs and practices that the parents wish to instill in their children. We therefore proceed to consider whether the policies can survive strict scrutiny…
[T]he Board asserts that its curriculum and no-opt-out policy serve its compelling interest in “maintaining a school environment that is safe and conducive to learning for all students” [because] permitting opt outs would result in “significant disruptions to the classroom environment” and would expose certain students to “social stigma and isolation.” 
We do not doubt that, as a general matter, schools have a “compelling interest in having an undisrupted school session conducive to the students’ learning.” But the Board’s conduct undermines its assertion that its no-opt-out policy is necessary to serve that interest. [T]he Board continues to permit opt outs in a variety of other circumstances, including for “noncurricular” activities and the “Family Life and Human Sexuality” unit of instruction, for which opt outs are required under Maryland law. . . . This robust “system of exceptions” undermines the Board's contention that the provision of opt outs to religious parents would be infeasible or unworkable. 
The Board's attempt to distinguish the other programs for which it provides opt outs is unconvincing. The Board asserts that the “Family Life and Human Sexuality” unit of instruction is meaningfully different because it is “discrete” and “predictably timed,” and therefore schools can accommodate opt outs without producing the same “absenteeism and administrability concerns.” But this assertion only tends to show that the Board's concerns about “administrability” are a product of its own design. If the Board can structure the “Family Life and Human Sexuality” curriculum to more easily accommodate opt outs, it could structure instruction concerning the “LGBTQ+-inclusive” storybooks similarly. The Board cannot escape its obligation to honor parents’ free exercise rights by deliberately designing its curriculum to make parental opt outs more cumbersome.
The Board also suggests that permitting opt outs from the “LGBTQ+-inclusive” storybooks would be especially unworkable because, when it permitted such opt outs in the past, they resulted in “unsustainably high numbers of absent students.” But again, the Board's concern is self-inflicted. [T]he Board cannot escape its obligations under the Free Exercise Clause by crafting a curriculum that is so burdensome that a substantial number of parents elect to opt out. There is no de maximis exception to the Free Exercise Clause.
Nor can the Board's policies be justified by its asserted interest in protecting students from “social stigma and isolation.” . . . A classroom environment that is welcoming to all students is something to be commended, but such an environment cannot be achieved through hostility toward the religious beliefs of students and their parents. . . . [Accordingly, the parents] have likewise shown entitlement to a preliminary injunction…. It is so ordered.

[Justice THOMAS concurs in the judgment but writes separately to argue that the Board’s policy cannot survive constitutional scrutiny because sex education is a “relatively recent development”—and the practice of teaching sexuality- and gender-related lessons to young children “even more so.” He argues that, as in Yoder, there is little to suggest that these lessons are critical to the students’ civic development.  He also argues that the “Board's ‘LGBTQ+-inclusive’ curriculum and no-opt-out policy pursue the kind of ideological conformity that Pierce and Yoder prohibit.”]

Justice SOTOMAYOR, with whom JUSTICE KAGAN and JUSTICE JACKSON join, dissenting.	
[bookmark: co_anchor_I239ab341537711f08eb4fcf682]Public schools, this Court has said, are “‘at once the symbol of our democracy and the most pervasive means for promoting our common destiny.’” They offer to children of all faiths and backgrounds an education and an opportunity to practice living in our multicultural society. That experience is critical to our Nation's civic vitality. Yet it will become a mere memory if children must be insulated from exposure to ideas and concepts that may conflict with their parents’ religious beliefs.
Today’s ruling ushers in that new reality. Casting aside longstanding precedent, the Court invents a constitutional right to avoid exposure to “subtle” themes “contrary to the religious principles” that parents wish to instill in their children. Exposing students to the “message” that LGBTQ people exist, and that their loved ones may celebrate their marriages and life events, the majority says, is enough to trigger the most demanding form of judicial scrutiny. That novel rule is squarely foreclosed by our precedent and offers no limiting principle. Given the great diversity of religious beliefs in this country, countless interactions that occur every day in public schools might expose children to messages that conflict with a parent's religious beliefs. If that is sufficient to trigger strict scrutiny, then little is not.
The result will be chaos for this Nation's public schools. Requiring schools to provide advance notice and the chance to opt out of every lesson plan or story time that might implicate a parent's religious beliefs will impose impossible administrative burdens on schools. The harm will not be borne by educators alone: Children will suffer too. Classroom disruptions and absences may well inflict long-lasting harm on students’ learning and development.
Worse yet, the majority closes its eyes to the inevitable chilling effects of its ruling. Many school districts, and particularly the most resource strapped, cannot afford to engage in costly litigation over opt-out rights or to divert resources to tracking and managing student absences. Schools may instead censor their curricula, stripping material that risks generating religious objections. The Court's ruling, in effect, thus hands a subset of parents the right to veto curricular choices long left to locally elected school boards. Because I cannot countenance the Court's contortion of our precedent and the untold harms that will follow, I dissent.
II

The Free Exercise Clause commands that the government “shall make no law ... prohibiting the free exercise” of religion. U. S. Const., Amdt. 1. “The crucial word in the constitutional text is ‘prohibit[.]’” It follows from the text that the Free Exercise Clause . . . prohibits the government from compelling individuals, whether directly or indirectly, to give up or violate their religious beliefs. . . . Consistent with these longstanding principles, this Court has made clear that mere exposure to objectionable ideas does not give rise to a free exercise claim. That makes sense: Simply being exposed to beliefs contrary to your own does not “prohibi[t]” the “free exercise” of your religion. Amdt. 1. Nor does mere “ ‘[o]ffense ... equate to coercion.’ ” . . .  
This Court's decision in West Virginia Bd. of Ed. v. Barnette, 319 U.S. 624 (1943), is instructive. There, the Court held that “compelling” students who adhere to the Jehovah's Witnesses faith to salute the flag, in contravention of their religious beliefs, violated the First Amendment. Yet the Court distinguished the “compulsion of students to declare a belief ” from simply exposing students to ideas that might conflict with their religious tenets. . . . No problem arose, . . . the Court observed, from having objecting students “remai[n] passive during a flag salute ritual,” while watching the rest of the class engage in it. What the State could not do, however, is “compe[l] the flag salute and pledge,” when those actions required students to “declare a belief ” contrary to their own religious views.
So too, in Kennedy v. Bremerton School Dist., the Court recognized that seeing objectionable conduct alone is not actionable under the First Amendment. There, the Court rejected the argument that the exposure of children to a school coach's religious prayer violated the Establishment Clause. Even though hearing and watching an authority figure engage in a denominational prayer with classmates at a school-sponsored event could, of course, undermine parents’ efforts to instill different religious beliefs in their children, a majority of this Court concluded that no cognizable “coercion” had occurred, and so no Establishment Clause violation inhered in the coach's conduct. 
In sum, never, in the context of public schools or elsewhere, has this Court held that mere exposure to concepts inconsistent with one's religious beliefs could give rise to a First Amendment claim. These well-established principles, previously recognized and respected by this Court, resolve this case. . . . 
III

Rather than follow this Court's unambiguous precedent, the majority rescues petitioners’ exposure theory by simply renaming it. Petitioners’ free exercise rights are burdened by the Storybooks, the majority claims, because they “carry with them ‘a very real threat of undermining’ the religious beliefs that the parents wish to instill in their children.” . . . That is simply exposure by another name. From where does the majority derive its novel “threat” test? Yoder, the majority claims, established it over half a century ago, unbeknownst to any court of appeals in the Nation (and until today, this Court as well).
The flaws in the majority's reasoning are legion. The Court’s reading of Yoder is not simply incorrect; it is definitively foreclosed by precedent. The majority's novel test, moreover, imposes no meaningful limits on the types of school decisions subject to strict scrutiny, as the Court's own application of its test confirms. Today's ruling thus promises to wreak havoc on our Nation's public schools and the courts tasked with resolving this new font of litigation.
[I]n the majority’s eyes, reading aloud Uncle Bobby’s Wedding is just “[l]ike the compulsory high school education considered in Yoder.” That assertion is remarkable. Reading a storybook that portrays a family as happy at the news of their gay son’s engagement, the majority claims, is equivalent to a law that threatened the very “survival of [the] Amish communit[y]” in the United States. To read that sentence is to refute it. . . . 
In distorting Yoder to say otherwise, the majority leaves its test without any discernible limits. How are courts objectively to evaluate what amounts to a “very real threat” to a parent’s religious development of their child? Should they try to measure the intensity of the parent’s protestations, or must they simply accept the parent’s assertion that exposure to any particular book threatens their child's religious upbringing? . . .
What is more, if even potentially imagined “coy” messages hidden in a picture book are sufficient to trigger strict scrutiny when they conflict with a parent’s religious beliefs, then it is hard to say what will not. . . . Books expressing implicit support for patriotism, women’s rights, interfaith marriage, consumption of meat, immodest dress, and countless other topics may conflict with sincerely held religious beliefs and thus trigger stringent judicial review under the majority’s test. Imagine a children's picture book that celebrates the achievements of women in history, including female scientists, politicians, astronauts, and authors. Perhaps the book even features a page that states, “Girls can do it all!” That message may be “directly contrary to the religious principles that” a parent “wish[es] to instill in their chil[d].” In the majority’s view, it appears, that is sufficient to trigger strict scrutiny of any school policy not providing notice and opt out to objecting parents.
One thing is clear, however: 

[T]he majority’s new rule will have serious chilling effects on public school curricula. Few school districts will be able to afford costly litigation over opt-out rights or to divert resources to administering impracticable notice and opt-out systems for individual students. The foreseeable result is that some school districts may strip their curricula of content that risks generating religious objections. . . . In the current moment, that means material representing LGBTQ students and families . . . will be among the first to go, with grave consequences for LGBTQ students and our society. . . . Next to go could be teaching on evolution, the work of female scientist Marie Curie, or the history of vaccines. In effect, then, the majority’s new rule will hand a subset of parents a veto power over countless curricular and administrative decisions. [F]or public schools to function, it is inescapable that some students will be exposed to ideas and concepts that their parents may find objectionable on religious grounds. . . . . To presume that public schools must be free of all such exposure is to presume public schools out of existence….
The Court, in effect, constitutionalizes a parental veto power over curricular choices long left to the democratic process and local administrators. That decision guts our free exercise precedent and strikes at the core premise of public schools: that children may come together to learn not the teachings of a particular faith, but a range of concepts and views that reflect our entire society. Exposure to new ideas has always been a vital part of that project, until now.
The reverberations of the Court’s error will be felt, I fear, for generations. Unable to condone that grave misjudgment, I dissent.
[bookmark: I72e7a2ac9c9a11d991d0cc6b54f12d4d_Target][bookmark: co_readingModeKC_1]
Notes and Questions
1. Parents’ due process rights. Meyer, Pierce and Yoder form the foundation of due process parental rights analyses. That trilogy of cases was based on the due process right of parents to control the upbringing of their children, including in the context of the education of their children. While the plaintiffs in Mahmoud originally raised a number of claims, including a due process parental rights claim, the Supreme Court did not address that issue and decided the case solely based on the plaintiffs’ Free Exercise claim. 
If the Court had decided the case based on a claim that the School Board’s policy violated the due process right of the parents to control the upbringing of their children, how should the Court have resolved that claim? Recall that the right is not absolute. 
Consider too the consequences of a rule under which any decision made by school district or a school teacher with which a parent disagrees constitutes cognizable interference with that right such that the decision must be subject to strict constitutional scrutiny. 

2. Test for evaluating Free Exercise claims. As noted above, the Supreme Court decided this case solely on Free Exercise grounds. Under the Court’s 1990 decision in Employment Division v. Smith, “the government is generally free to place incidental burdens on religious exercise so long as it does so pursuant to a neutral policy that is generally applicable.” While the Court reaffirms Smith in Mahmoud, it declares that that standard does not apply because of “the character of the burden” at issue in the case. Smith, the Court declares, does not apply “[w]hen the burden imposed is of the same character as that imposed in Yoder,” that is, where the instructional materials “carr[ies] with them ‘a very real threat of undermining’ the religious beliefs that the parents wish to instill in their children.”
Going forward, how will lower courts know when “the burden in this case … is of the exact same character as the burden in Yoder”? Is Justice Sotomayor correct in her dissent that this standard has no clear limiting principle, and that it could be met, for example, by a book that says “Girls can do it all!”? What about a book that says that the earth was created billions of years ago? What about a situation where the teacher in the classroom refers to a transgender first grader by her chosen name and pronoun?

3. Application of that test. According to the majority, if “the burden imposed is of the same character as that imposed in Yoder”, then the court must apply strict scrutiny, under which it must consider whether the government action is narrowly tailored to fulfill a compelling state interest. The School Board here argued that even if strict scrutiny applied, their policies were permissible. According to the Board, permitting opt outs here would “result in ‘significant disruptions to the classroom environment” and “would expose certain students to ‘social stigma and isolation.” 
Justice Alito declares that the first interest is sufficiently strong—indeed, compelling—but ultimately concludes that the policies are still unconstitutional because they are not “necessary to serve that interest.” This is evidenced, he argues, by the fact that the Board utilizes a notice and opt-out process for other types of instruction. That, he suggests, makes clear that the Board could have a similar process for this content as well. What is Justice Sotomayor’s response to that position? Do you agree with her that looking to the Board’s policies with regard to the unit on sexuality education is not an apt analogy? 
What does Justice Alito say about the second asserted interest—an interest in protecting students from social stigma and isolation (indeed, some might say, discrimination)? Is that also a compelling interest, according to Justice Alito?

4. Implementation issues. In his opinion for the Court, Justice Alito suggests that the implementation of this decision is “[]workable” and “[]feasible.” If the school wants to include these books in the curriculum, they must provide notice to parents and the right to opt out of the instruction. 
In her dissent, Justice Sotomayor argues that it will not be that simple. Unlike sex education units that are discrete, here, the objection is to positive references to LGBTQ people. How can that information be limited or cabined to a discrete unit? 
Suppose there is a child in the class with same-sex parents? Can or must the school direct the child that she can’t mention her family except during certain designated times in the year? If the school did so direct the child, would the child and the child’s family have a viable claim that that directive violated their rights to equal protection? 
What are the effects or consequences of implementing a notice and opt-out requirement to this type of material? For children, collectively and individually? To families in the community? To society? Evaluate Justice Sotomayor’s concerns.




UNITED STATES v. SKRMETTI
605 U.S. __ (2025)

Chief Justice ROBERTS delivered the opinion of the Court.	
. . . In March 2023, Tennessee joined the growing number of States restricting sex transition treatments for minors by enacting the Prohibition on Medical Procedures Performed on Minors Related to Sexual Identity, S. B. 1 . . . (SB1). While the State’s legislature acknowledged that discordance between a minor's gender identity and biological sex can cause “discomfort or distress,” it identified concerns regarding the use of puberty blockers and hormones to treat gender dysphoria in minors. In particular, the legislature found that such treatments “can lead to the minor becoming irreversibly sterile, having increased risk of disease and illness, or suffering from adverse and sometimes fatal psychological consequences,” and that minors “lack the maturity to fully understand and appreciate” these consequences and may later regret undergoing the treatments,. . . . Finally, the legislature determined that there is evidence that gender dysphoria “can be resolved by less invasive approaches that are likely to result in better outcomes.” 
SB1 responds to these concerns by banning the use of certain medical procedures . . . for the purpose of (1) “[e]nabling a minor to identify with, or live as, a purported identity inconsistent with the minor’s sex,” or (2) “[t]reating purported discomfort or distress from a discordance between the minor’s sex and asserted identity,” § 68–33–103(a)(1). Among other things, these prohibitions are intended to “protec[t] minors from physical and emotional harm” by “encouraging minors to appreciate,” rather than “become disdainful of,” their sex. [The same medical treatments are not prohibited when used for other purposes.] 
Three transgender minors, their parents, and a doctor (plaintiffs) brought a pre-enforcement challenge to SB1. [Initially, the parents argued that the law violated the Fourteenth Amendment by denying equal protection and by depriving the parents of protected substantive due process liberties. With regard to the equal protection claim, the parents argued that the law impermissibly classified on the basis of sex and on the basis of transgender status, which, they further argued, should trigger heightened scrutiny. The trial court granted relief, but the Sixth Circuit reversed and found that SB1 was constitutional. The Department of Justice (DOJ), which had intervened as plaintiffs, filed a petition for certiorari raising only the Equal Protection claims; the Court granted this petition. After oral argument and after the change in Presidential administrations, the DOJ submitted a letter to the Court stating that it no longer believed that the law violated the Equal Protection Clause.] 
[bookmark: co_pp_sp_999_8_1]On its face, SB1 incorporates two classifications. First, SB1 classifies on the basis of age. Healthcare providers may administer certain medical treatments to individuals ages 18 and older but not to minors. Second, SB1 classifies on the basis of medical use. Healthcare providers may administer puberty blockers or hormones to minors to treat certain conditions but not to treat gender dysphoria, gender identity disorder, or gender incongruence. Classifications that turn on age or medical use are subject to only rational basis review. . . . 
[bookmark: co_fnRef_B00032083985569_ID0EEADI_1]When properly understood from the perspective of the indications that puberty blockers and hormones treat, SB1 clearly does not classify on the basis of sex. . . . When, for example, a transgender boy (whose biological sex is female) takes puberty blockers to treat his gender incongruence, he receives a different medical treatment than a boy whose biological sex is male who takes puberty blockers to treat his precocious puberty. SB1, in turn, restricts which of these medical treatments are available to minors: Under SB1, a healthcare provider may administer puberty blockers or hormones to any minor to treat a congenital defect, precocious puberty, disease, or physical injury; a healthcare provider may not administer puberty blockers or hormones to any minor to treat gender dysphoria, gender identity disorder, or gender incongruence. The application of that prohibition does not turn on sex. . . . 
Finally, we reject the plaintiffs’ argument that, “by design, SB1 enforces a government preference that people conform to expectations about their sex.” The plaintiffs note that SB1’s statutory findings state that Tennessee has a compelling interest in “encouraging minors to appreciate their sex” and in prohibiting medical care “that might encourage minors to become disdainful of their sex.” They argue that these findings reveal that the law operates to force conformity with sex. … [T]he statutory findings to which the plaintiffs point do not themselves evince sex-based stereotyping. . . . Tennessee’s stated interests . . .  simply reflect the State’s concerns regarding the use of puberty blockers and hormones to treat gender dysphoria, gender identity disorder, and gender incongruence. 
The parents also argued that SB1 warranted heightened scrutiny because it discriminated against a “quasi-suspect class,” namely, transgender persons. We have explained that a State does not trigger heightened constitutional scrutiny by regulating a medical procedure that only one sex can undergo unless the regulation is a mere pretext for invidious sex discrimination. In Geduldig v. Aiello, 417 U.S. 484, 94 S.Ct. 2485, 41 L.Ed.2d 256 (1974), for example, we held that a California insurance program that excluded from coverage certain disabilities resulting from pregnancy did not discriminate on the basis of sex. In reaching that holding, we explained that the program did not exclude any individual from benefit eligibility because of the individual’s sex but rather “remove[d] one physical condition—pregnancy—from the list of compensable disabilities.” . . . The California insurance program, we explained, divided potential recipients into two groups: “pregnant women and nonpregnant persons.” Because women fell into both groups, the program did not discriminate against women as a class. We thus concluded that, even though only biological women can become pregnant, not every legislative classification concerning pregnancy is a sex-based classification. As such, “[a]bsent a showing that distinctions involving pregnancy are mere pretexts designed to effect an invidious discrimination against the members of one sex or the other, lawmakers are constitutionally free to include or exclude pregnancy from the coverage of legislation . . . on any reasonable basis, just as with respect to any other physical condition.” 
By the same token, SB1 does not exclude any individual from medical treatments on the basis of transgender status but rather removes one set of diagnoses—gender dysphoria, gender identity disorder, and gender incongruence—from the range of treatable conditions. SB1 divides minors into two groups: those who might seek puberty blockers or hormones to treat the excluded diagnoses, and those who might seek puberty blockers or hormones to treat other conditions. Because only transgender individuals seek puberty blockers and hormones for the excluded diagnoses, the first group includes only transgender individuals; the second group, in contrast, encompasses both transgender and nontransgender individuals. Thus, although only transgender individuals seek treatment for gender dysphoria, gender identity disorder, and gender incongruence—just as only biological women can become pregnant—there is a “lack of identity” between transgender status and the excluded medical diagnoses. 
[Plaintiffs also rely on Bostock v. Clayton County, 590 U.S. 644 (2020)], which held that an employer who fires an employee for being gay or transgender violates Title VII’s prohibition on discharging an individual “because of ” their sex. Title VII’s test relied on a but-for causation standard, which “directs us to change one thing at a time and see if the outcome changes. If it does, we have found a but-for cause. Applying that test, the Court held that, “[f]or an employer to discriminate against employees for being homosexual or transgender, the employer must intentionally discriminate against individual men and women in part because of sex.” In such a case, the employer penalized a member of one sex for a trait or action that it tolerates in members of the other.
The plaintiffs urge us to apply Bostock’s reasoning to this case [and that under that reasoning] SB1 discriminates on the basis of sex because it intentionally penalizes members of one sex for traits and actions that it tolerates in another. 
We have not yet considered whether Bostock’s reasoning reaches beyond the Title VII context, and we need not do so here. For reasons we have already explained, changing a minor’s sex or transgender status does not alter the application of SB1. . . . Under the reasoning of Bostock, neither his sex nor his transgender status is the but-for cause of [a transgender boy’s] inability to obtain testosterone[; it is that he lacks a qualifying diagnosis for the treatment]. . . . Consider . . . the minor girl with unwanted facial hair inconsistent with her sex. If she has a diagnosis of hirsutism (male-pattern hair growth), a healthcare provider may, consistent with SB1, prescribe her puberty blockers or hormones. But changing the minor’s sex to male does not automatically change the operation of SB1. If hirsutism is replaced with gender dysphoria, the now-male minor may not receive puberty blockers or hormones; but if hirsutism is replaced with precocious puberty, SB1 does not bar either treatment. 
[Because the Court concluded that the law does not classify on the basis of a suspect or quasi-suspect class, the Court held it should be reviewed under rational basis review and concluded that it passed muster under this standard, noting that under rational basis review, the Court] afford[s] States “wide discretion to pass legislation in areas where there is medical and scientific uncertainty.”]  

[The concurring opinions of JUSTICE THOMAS, JUSTICE BARRETT, and JUSTICE ALITO are omitted.] 
[bookmark: co_pp_sp_999_27_1]
JUSTICE SOTOMAYOR, with whom JUSTICE JACKSON joins, and with whom JUSTICE KAGAN joins in all but Part V, dissenting. . . .  
Today, the Court considers a Tennessee law that categorically prohibits doctors from prescribing certain medications to adolescents if (and only if) they will help a patient “identify with, or live as, a purported identity inconsistent with the minor’s sex.” In addition to discriminating against transgender adolescents, who by definition “identify with” an identity “inconsistent” with their sex, that law conditions the availability of medications on a patient’s sex. Male (but not female) adolescents can receive medicines that help them look like boys, and female (but not male) adolescents can receive medicines that help them look like girls. . . . [T]he majority subjects a law that plainly discriminates on the basis of sex to mere rational-basis review. By retreating from meaningful judicial review exactly where it matters most, the Court abandons transgender children and their families to political whims. In sadness, I dissent.
[bookmark: co_pp_sp_999_41_1]. . . Doctors in the United States prescribe hormones and puberty inhibitors to treat a range of medical conditions. Often, they are administered to help minors conform to the typical appearance associated with their sex identified at birth. . . . Children who start experiencing puberty at a premature age (precocious puberty), for example, have long received puberty-delaying medications to stave off puberty until adolescence. .. . . Like any medical treatment, hormones and puberty blockers come with the potential for side effects. Yet patients and their parents may decide to proceed with treatment on the advice of a physician, despite the accompanying medical risks.
Physicians prescribe these same medications to transgender adolescents, whose gender identity is inconsistent with their sex identified at birth. Hormones and puberty blockers help align transgender adolescents’ physical appearance with their gender identity, as they do when prescribed to adolescents who want to align their appearances with their sex identified at birth. The same puberty suppressants prescribed to pause the onset of precocious puberty can pause puberty for transgender adolescents, giving them “time to further understand their gender identity.” Hormone therapy later allows transgender teens to initiate puberty consistent with their gender identity. 
[For transgender adolescents], access to care can be a question of life or death. Some transgender adolescents suffer from gender dysphoria, a medical condition characterized by clinically significant and persistent distress resulting from incongruence between a person’s gender identity and sex identified at birth. If left untreated, gender dysphoria can lead to severe anxiety, depression, eating disorders, substance abuse, self-harm, and suicidality. Suicide, in particular, is a major concern . . . . 
[bookmark: co_fnRef_B00292083985569_ID0EPGDM_1]When provided in appropriate cases, gender-affirming medical care can meaningfully improve the health and wellbeing of transgender adolescents, reducing anxiety, depression, suicidal ideation, and (for some patients) the need for more invasive surgical treatments later in life. That is why the American Academy of Pediatrics, American Medical Association, American Psychiatric Association, American Psychological Association, and American Academy of Child Adolescent Psychiatry all agree that hormones and puberty blockers are “appropriate and medically necessary” to treat gender dysphoria when clinically indicated. . . .  
[bookmark: co_pp_sp_999_44_1]SB1 plainly classifies on the basis of sex, so the Constitution demands intermediate scrutiny. Recall that SB1 prohibits the prescription of hormone therapy and puberty blockers only if done to “enable a minor to identify with, or live as, a purported identity inconsistent with the minor’s sex” or to alleviate “discomfort or distress from a discordance between the minor’s sex and asserted identity.” Use of the same drugs to treat any other “‘disease’” is unaffected. . . . . What does that mean in practice? Simply that sex determines access to the covered medication. Physicians in Tennessee can prescribe hormones and puberty blockers to help a male child, but not a female child, look more like a boy; and to help a female child, but not a male child, look more like a girl. . . . All this, the State openly admits, in service of “encouraging minors to appreciate their sex.” § 68–33–101(m). . . .
This Court’s decision in Bostock v. Clayton County, 590 U.S. 644, 140 S.Ct. 1731, 207 L.Ed.2d 218 (2020), confirms the classification on SB1’s face. As Bostock explained in the context of Title VII’s prohibition on employment discrimination, “it is impossible to discriminate against a person for being homosexual or transgender without discriminating against that individual based on sex.” In deciding that discrimination based on incongruence between sex and gender identity was discrimination “because of sex,” Bostock asked . . . whether “changing the employee’s sex would have yielded a different choice by the employer.” The answer was clearly yes, for the simple reason that discrimination against transgender employees necessarily “penalizes a person identified as male at birth for traits or actions that it tolerates in an employee identified as female at birth.” Nor was it a defense to liability that the discrimination might apply equally to both sexes. . . . The same is true of SB1. 
[SB1 also discriminates on the basis of transgender status, which should trigger heightened scrutiny.] [T]he Court hinges its conclusion to the contrary on the by-now infamous footnote 20 of Geduldig v. Aiello, (1974), which declared that discrimination on the basis of pregnancy is not discrimination on the basis of sex. The footnote reasoned that, although “only women can become pregnant,” “[n]ormal pregnancy is an objectively identifiable physical condition with unique characteristics” and “lawmakers are constitutionally free to include or exclude pregnancy from the coverage of legislation ... on any reasonable basis, just as with respect to any other physical condition.” The takeaway, according to the majority, is that “not . . . every legislative classification concerning pregnancy is a sex-based classification,” and so (apparently) not every legislative classification concerning “gender incongruence” (at least in the context of medical treatments) classifies on the basis of transgender status. 
Geduldig was “egregiously wrong” when it was decided, both “[b]ecause pregnancy discrimination is inevitably sex discrimination” and because discrimination against women is so “tightly interwoven with society’s beliefs about pregnancy and motherhood.” That the majority must resuscitate so unpersuasive a source, widely rejected as indefensible even 40 years ago, is itself a telling sign of the weakness of its position. . . . That the Court today extends Geduldig’s logic for the first time beyond pregnancy and abortion is more troubling still. Divorced from its fact-specific context, Geduldig’s reasoning may well suggest that a law depriving all individuals who “have ever, or may someday, menstruate” of access to health insurance would be sex neutral merely because not all women menstruate. 
In any event, . . . while not all women are pregnant, all transgender people, by definition, “identify with, or live as, a purported identity inconsistent with [their] sex,” So, unlike the classes of pregnant persons and women, the class of minors potentially affected by SB1 and transgender minors are one and the same.
[bookmark: co_pp_sp_999_51_1][bookmark: co_fnRef_B00402083985569_ID0EPHHM_1][Moreover, transgender people are a classic “discrete and insular minority” that deserve heightened scrutiny.] In refusing to say as much, the Court today renders transgender Americans doubly vulnerable to state-sanctioned discrimination. . . . 


Notes and Questions
1. Epilogue. As noted above, while the plaintiffs in Skrmetti initially raised both Equal Protection claims as well as a claim that the law violated the parents’ substantive due process rights to control the care and upbringing of their children, the Court only granted certiorari on the Equal Protection claims. Within days of deciding Skrmetti, however, the Court denied cert. in two cases challenging similar bans that asked the Court to review the due process claim. 
In terms of the state of the law, as of July 2025, about half the states have in place bans that are similar to the ban challenged in Skrmetti. See Movement Advancement Project, Bans on Best Practice Medical Care for Transgender Youth, https://www.lgbtmap.org/equality-maps/healthcare_youth_medical_care_bans.

2. Equal protection analysis. Here in Skrmetti, the Court again revitalizes a case that, prior to Dobbs, many thought was no longer good law—Geduldig v. Aiello (1974). In Dobbs, the Court relied on Geduldig to support its conclusion that laws restricting abortion access do not discriminate on the basis of sex, even though almost all the people who seek abortions are women. Here, the Court argues that even though the law prohibits the medical treatment in question only if it is being used for the purpose of “enabling a minor to identify with, or live as, a purported identity inconsistent with the minor’s sex,” the law does not classify on the basis of sex transgender status (or presumably sex) because, the Court says, the classification in the law turns on the diagnosis. SB1, the majority writes, “divides minors into two groups: those who might seek puberty blockers or hormones to treat the excluded diagnoses, and those who might seek puberty blockers and hormones for the excluded diagnoses, the first group includes only transgender individuals; the second group, in contrast, encompasses both transgender and nontransgender individuals.” 
In her dissent, Justice Sotomayor worries about how this approach, newly re-embraced, threatens equal protection doctrine. “Geduldig’s reasoning,” she posits, “may well suggest that a law depriving all individuals who ‘have ever, or may someday, menstruate’ of access to health insurance would be sex neutral merely because not all women menstruate.” Is Justice Sotomayor correct that the Court’s use of Geduldig could lead to this result? 

3. Bostock. Here, the plaintiffs invoked Bostock for the proposition that the reasoning the Court applied there to determine what constituted a sex-based classifications for purposes of a federal statute should apply equally to determine what constitutes a sex-based classification for purposes of the Equal Protection Clause. The Sixth Circuit in this case held that the Bostock analysis should not apply to a claim asserted under the Equal Protection Clause. 
Here, the majority posits that it need not answer that question because “changing a minor’s sex or transgender status does not alter the application of SB1.” Should the reasoning in Bostock (that is that a law classifies on the basis of sex if the law or practice “penalizes a member of one sex for a trait or action that it tolerates in members of the other”) apply equally to analysis under the Equal Protection Clause? Why or why not? 

4. Equal protection analysis, redux. One year after Skrmetti, the Supreme Court decided two cases challenging state laws banning transgender girls from participating on girls’ sports teams. West Virginia v. B.P.J., 609 U.S. __ (2026). The challenged West Virginia law, for example, provides that “classification of [sports] teams according to biological sex is necessary to promote equal athletic opportunities for the female sex” and defines “biological sex” to mean “an individual’s physical form as a male or female based solely on the individual’s reproductive biology and genetics at birth.” W. Va. Code Ann. § 18-2-25d. 
In these cases, the Court accepted the plaintiffs’ argument that the laws classified on the basis of sex but held that the laws passed muster under intermediate scrutiny: “Th[e] policy is constitutionally justified by the vitally important interests in safety and competitive fairness so as to provide equal opportunities for women and girls to participate in sports. And when a sex-based classification is justified as a constitutional matter, as it is here, States need not make case-by-case exceptions—for example, schools need not make individual exceptions to allow certain biological males to compete in women's and girls’ sports.” Id. at 16.
Does this analysis represent a significant shift in the Court’s equal protection doctrine? Justice Sotomayor thinks so, writing: “Here … , B. P. J. is making a … claim [similar to the one made in the VMI case]. Even though, she says, West Virginia’s classification may substantially further the State’s interests in most applications, as was the case for most of the women who did not want to and could not attend VMI, the State’s interests are not substantially furthered as applied to her subclass, as was the case for ‘some women’ who did want to and could attend VMI. The Court’s holding in Virginia thus shows that unresolved factual differences matter, even if the classes of people to whom they might be relevant are themselves small.” Id. at 26 (Sotomayor, J., dissenting). If it does represent a shift, how might this decision change constitutional sex discrimination law going forward? 
The B.P.J. majority suggested that this rule is (or may be) limited to the sports context: “In the distinctive sports context, in other words, the States may treat all biological males the same and treat all biological females the same, given the inherent physical differences between biological males and biological females.” Is there a way to cabin this constitutional rule to that context? 
Like it did in Skrmetti, the Court in B.P.J. rejected the argument that the laws classified on the basis of gender identity or transgender status: “[U]nder this Court’s decision in Skrmetti, the laws do not classify based on gender identity or transgender status.” Id. at *14. If the laws in Skrmetti and in B.P.J. do not classify on the basis of gender identity, what if any laws do classify on that basis?  
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   2. The Evolution of Privacy and Its Contraction 
     Dobbs v. Jackson Women’s Health Organization

Add the following Notes after the Note on p. 72 of the casebook.


NOTE: PARENTAL RIGHTS IN THE WAKE OF DOBBS

Some of the earliest Supreme Court decisions extending constitutional protection to family autonomy and family-related decisions establish the principle that parents have a constitutionally protected right to direct the upbringing of their children. See, e.g., Meyer v. Nebraska (1923); Pierce v. Society of Sisters (1925). In the wake of Dobbs, however, some have questioned whether this long-recognized substantive due process right is newly vulnerable. Consider, for example, Justice Thomas’ concurring opinion in Dobbs in which he declared that the “Due Process Clause does not secure any substantive rights.” Dobbs v. Jackson Women’s Health Organization, 597 U.S. 215, 332 (2022) (Thomas, J., concurring). See also Mirabelli v. Bonta, 607 U.S. 492, 499 (2026) (Barrett, J., concurring) (“The dissent questions how the Court can adhere to parental-rights precedent after its decision in Dobbs v. Jackson Women’s Health Organization.”). 
However, in a 2026 order issued on the so-called “shadow” or “emergency docket,”[footnoteRef:1] the Court seemed to reaffirm this long-standing substantive due process right. Mirabelli v. Bonta, 607 U.S. 492 (2026). The case involves a class-action challenge to California policies barring school officials from telling parents about their child’s expressed gender identity and name and pronoun usage at school without the child’s consent. In the case, teachers and parents argue that the policies unconstitutionally violate the Free Exercise Clause and violate the substantive due process right of parents to control the upbringing of their children. The district court granted the plaintiffs a class-wide permanent injunction barring the application of the policies. This injunction was stayed pending appeal by the Ninth Circuit. In a shadow docket order, the Supreme Court vacated the stay (reinstating the injunction) as to the parents. In reaching this conclusion, the Court in a per curiam decision held that the parents were likely to succeed on the merits of both their Free Exercise and substantive due process claims.  [1:  These phrases refer to a process by which the Supreme Court decides cases without the benefit of full briefing or oral argument and typically on an expedited schedule. See, e.g., Joanna R. Lampe, The “Interim Docket” or “Shadow Docket”: Non-Merits Matters at the Supreme Court (2026), https://www.congress.gov/crs-product/LSB11391.] 

With regard to the Free Exercise claim, the Court held that the policies “likely trigger strict scrutiny … because they substantially interfere with the ‘right of parents to guide the religious development of their children.’” Mirabelli, 607 U.S. at 496 (citing Mahmoud). Under that standard, the Court continued, the policies “will likely not survive.”
With regard to the substantive due process claim, the Court reaffirmed without analysis the “long-established precedent” protecting the right of “parents—not the State—[to] have primary authority with respect to ‘the upbringing and education of children.’” Id. at 497 (citing Pierce and Meyer). While the per curiam decision did not provide any substantive analysis of the continued existence of that substantive due process right, Justice Barrett (joined by Chief Justice Roberts and Justice Kavanaugh) offered some elaboration in her separate concurring opinion. There, Justice Barrett wrote that the Court “has created a demanding test for recognizing unexpressed [substantive due process] rights.” Under this “demanding test,” the right must be “deeply rooted in this Nation’s history and tradition” and “implicit in the concept of ordered liberty.” “Relevant here,” she continued, “the doctrine of substantive due process has long embraced a parent’s right to raise her child, which includes the right to participate in significant decisions about her child’s mental health.” Id. at 499.  



NOTE: BIRTHRIGHT CITIZENSHIP

In the wake of the Civil War, the Fourteenth Amendment to the Constitution was ratified. Section 1 of the Fourteenth Amendment includes the Due Process Clause and the Equal Protection Clause. It also includes the Birthright Citizenship clause, which provides: “All persons born or naturalized in the United States, and subject to the jurisdiction thereof, are citizens of the United States and of the State wherein they reside.” 
	Since its ratification, the Citizenship Clause has been understood to establish U.S. citizenship for all children born in the United States, regardless of the citizenship status of their parents, subject only to very limited exceptions.[footnoteRef:2] In January 2025, however, President Trump issued an executive order—EO 14160—providing that U.S. citizenship would not be extended to persons born in the United States “(1) when that person’s mother was unlawfully present in the United States and the father was not a United States citizen or lawful permanent resident at the time of said person’s birth, or (2) when that person’s mother’s presence in the United States at the time of said person’s birth was lawful but temporary … and the father was not a United States citizen or lawful permanent resident at the time of said person’s birth.”  [2:  These long-accepted exceptions to the Clause and the statute include “the children of foreign ministers and members of 19th-century Indian tribes over whom the United States had ceded a part of its territorial jurisdiction to preserve its relationship with a foreign sovereign (or quasi-sovereign).” Trump v. Barbara, No. 25-365, 2026 WL 1870543, at *9 (U.S. June 30, 2026).] 

A lawsuit was filed by parents challenging the constitutionality of the Executive Order. The parents argued that the Order violated the Citizenship Clause of the Fourteenth Amendment as well as a federal statute, the Immigration and Nationality Act. The district court provisionally certified a nationwide class of children who would be impacted by the EO and preliminarily enjoined enforcement of the EO. The Supreme Court granted certiorari before judgment. Relying on the constitutional text, the common law, history, and precedent, by a 5-4 vote in a decision[footnoteRef:3] written by Chief Justice Roberts, the Court held the EO unconstitutional: “What the Court held in Wong Kim Ark[, 169 U.S. 649 (1898),] was simple: the Citizenship Clause incorporated the common law and granted citizenship to nearly all children born in the United States. Not surprisingly, then, in the 128 years since, we have repeatedly understood the rule of Wong Kim Ark to guarantee citizenship to all children born in the United States and subject to its power. We see no reason to depart from that view today.” Trump v. Barbara, No. 25-365, 2026 WL 1870543, at *11 (U.S. June 30, 2026). [3:  Although six members of the Court concurred in the judgment, one of those Justices—Justice Kavanaugh—expressed the view that the EO was constitutional.] 

Four members of the Court dissented from conclusion regarding the EO’s constitutionality. Justice Kavanaugh wrote separately to express his view that while the EO violated statutory law, it was not unconstitutional. Id. at *25 (Kavanaugh, J., concurring in the judgment and dissenting in part) (“In my view, the Executive Order does not violate the Fourteenth Amendment. But the Order does contravene a federal statute, 8 U.S.C. § 1401(a). Congress could—consistent with the Fourteenth Amendment—amend § 1401(a) or otherwise enact new legislation establishing exceptions to birthright citizenship for children born to foreign citizens unlawfully or temporarily in the country. But Congress has not yet done so.”).
Justice Thomas, joined by Justice Gorsuch,[footnoteRef:4] also dissented from the constitutional holding. In his dissenting opinion, Justice Thomas argued that the Citizenship Clause grants citizenship only to children born and domiciled in the United States. In his view, “the children of foreign temporary visitors” are not “domiciled” in the United States and thus are not entitled to citizenship under the Clause. See id. at *54 (Thomas, J., dissenting) (“In my view, the Citizenship Order is not facially unconstitutional. The Order is consistent with the original meaning of the Citizenship Clause, at least insofar as it applies to children born to parents, here lawfully or unlawfully, who are not domiciled in the United States.”).  [4:  Justice Gorsuch also filed a separate dissenting opinion. Id. at *89 (Gorsuch, J., dissenting) (“By definition, temporary visitors to this country do not choose to make a permanent home here, and their children thus cannot claim the privilege of citizenship.”).] 

Justice Alito separately dissented to express his view that “the Fourteenth Amendment confers citizenship on only those children who, at birth, owe allegiance solely to this country.” Id. at *70. Under that understanding, Justice Alito continued, “a great many persons who are born here to illegal immigrant parents fail this test because at birth they are automatically made nationals of their parents’ native country and, as a result, incur duties to that country. This means that they are ‘subject to a foreign power’ and are thus not ‘subject to the jurisdiction’ of the United States within the meaning of the Fourteenth Amendment.” Id. at *87.
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