
xi

Preface	 xxi
Acknowledgments	 xxvii
Foreword	 xxix
Glossary of Relevant Constitutional Concepts	 xxxi

P R O LO G U E
Why Civil Rights Litigation?	 1
A.	 Institutional Reform Litigation and the Road to Brown	 2

Brown v. Board of Education (“Brown I”)	 9
Notes and Questions	 10

B.	 Beyond Institutional Reform: Targeting Laws or Policies	 12
1.	 Changing the Law	 13
2.	 Challenging Specific Statutes, Policies, and Practices	 17

C.	 Impact Through Damages Suits	 21
D.	 Insulating Rights-Stripping Laws from Impact Litigation	 25
E.	 Critiques of Impact Litigation	 28

Notes and Questions	 32

P A R T  I 

CAUSES OF ACTION TO ENFORCE  
THE CONSTITUTION	 35

C H A P T E R  1 
Constitutional Claims Against Persons Acting Under  
Color of State Law (42 U.S.C. § 1983)	 37
A.	 The “Under Color” Requirement	 40

Monroe v. Pape	 42
Notes and Questions	 48 
Note: § 1983 and the Defendant’s State of Mind	 49
Note: § 1983, Causation, and Tort Law Principles	 50

B.	 The “State Action” Requirement	 51
1.	 Public Functions	 54

Notes and Questions	 58 
Applications	 58

Contents



xii Contents

2.	 Usage of a Government Mechanism	 60
3.	 Entwinement	 63

Notes and Questions	 66
C.	 Interaction of § 1983 with State Law	 67

1.	 Exhaustion and § 1983	 67
Patsy v. Board of Regents	 67
Notes and Questions	 70 
Note: Applying State Statutes of Limitations to § 1983 Claims	 72

2.	 Cousins of Exhaustion: Abstention and the Heck Bar	 73
Heck v. Humphrey	 75
Notes and Questions	 79 
Applications	 80

3.	 The Relevance of State Remedies to § 1983 Procedural Due Process Claims	 86
Notes and Questions	 91

D.	 Parallel State Causes of Action	 91
Chapter 1 Problems	 94

C H A P T E R  2 
Constitutional Claims Against Federal Officers	 97
A.	 The Causes of Action	 97

1.	 The Bivens Cause of Action for Damages	 97
Bivens v. Six Unknown Named Agents of the Federal Bureau of Narcotics	 98
Notes and Questions	 101

2.	 Suits in Equity for Injunctive Relief Against Federal Officials	 102
B.	 The FTCA and Early Bivens Development	 105

1.	 The Federal Tort Claims Act	 106
2.	 Solidifying Bivens	 108

Carlson v. Green	 109
Notes and Questions	 111

C.	 The Decline and Fall of Bivens	 113
Ziglar v. Abbasi	 116
Notes and Questions	 123
Egbert v. Boule	 126
Notes and Questions	 131 
Applications	 133

Chapter 2 Problems	 140

P A R T  I I 

CONSTITUTIONAL TORT CLAIMS —  
LIMITATIONS AND DEFENSES	 143

C H A P T E R  3 
Sovereign Immunity and Suits Against States	 145
A.	 The Development and Reach of Sovereign Immunity	 145



xiiiContents

1.	 The Passage of the Eleventh Amendment	 145
2.	 Against Which Plaintiffs Does Sovereign Immunity Apply?	 147
3.	 In Which Venues Does Sovereign Immunity Apply?	 149

B.	 Sovereign Immunity’s Limits	 150
1.	 Ex parte Young	 151

Notes and Questions	 153 
Note: Injunctions Against Judges and Clerks	 154

2.	 The Modern Synthesis of Hans and Ex parte Young	 156
Edelman v. Jordan	 157
Notes and Questions	 160 
Note: Ex parte Young and Claims for Prospective Relief Based on State Law	 161

3.	 Waiver and Abrogation	 162
Fitzpatrick v. Bitzer	 163
Applications	 164
Notes and Questions	 165

4.	 Applying Edelman and Fitzpatrick	 166
Notes and Questions	 171

C.	 Damages Against State Officials Under § 1983	 171
Will v. Michigan Department of State Police	 172
Notes and Questions	 175 
Hafer v. Melo	 176
Notes and Questions	 178 
Note: Exceptions to the Hafer Rule	 179
Note: Injunctive Relief and Individual-Capacity Defendants	 179

Chapter 3 Problems	 181

C H A P T E R  4 
Individual Defenses: Absolute Immunity, Qualified Immunity,  
and the Limits on Supervisory Liability	 185

Pierson v. Ray	 186
Notes and Questions	 188

A.	 Absolute Immunity	 189
1.	 Judicial Immunity	 189

Stump v. Sparkman	 190
Notes and Questions	 193 
Note: The Outer Bounds of Judicial Immunity	 194
Note: Judicial Immunity and Injunctions Against Judges	 196

2.	 Prosecutorial Immunity	 197
Imbler v. Pachtman	 197
Notes and Questions	 202 
Applications	 204
Notes and Questions	 205

3.	 Legislative Immunity	 207
Bogan v. Scott-Harris	 208
Notes and Questions	 210



xiv Contents

4.	 Presidential Immunity	 211
Blassingame v. Trump	 211
Notes and Questions	 217

B.	 Qualified Immunity	 219
1.	 Rationale, Reach, Standard, and Procedures	 219

Harlow v. Fitzgerald	 221
Notes and Questions	 224 
Note: Procedural Rules Promoting Early Grants of Immunity	 224

2.	 Defining “Clearly Established Law”	 226
Anderson v. Creighton	 227
Notes and Questions	 231 
Hope v. Pelzer	 234
Notes and Questions	 239 
Note: Sources of “Clearly Established” Law	 241
Mullenix v. Luna	 242
Notes and Questions	 245 
Applications	 247

3.	 Subjectivity in Qualified Immunity After Harlow	 250
Note: “Just Following Orders”	 256

4.	 When Qualified Immunity Applies, Must Courts Reach the Merits?	 256
Pearson v. Callahan	 258
Notes and Questions	 261 
Applications	 262

5.	 Qualified Immunity and Private Actors	 267
Richardson v. McKnight	 268
Filarsky v. Delia	 270
Notes and Questions	 272 
Applications	 273

6.	 Critiques and the Future of Qualified Immunity	 274
Kisela v. Hughes	 278
Notes and Questions	 279 
Note: Qualified Immunity After the Murder of George Floyd	 280

C.	 Limits on Supervisory Liability	 285
Ashcroft v. Iqbal	 285
Notes and Questions	 289 
Applications	 289 

Chapter 4 Problems	 291

C H A P T E R  5 
Municipal Liability	 303
A.	 The Basic Rules for Municipal Liability	 303

Monell v. Department of Social Services	 304
Notes and Questions	 309 
Owen v. City of Independence	 310



xvContents

Notes and Questions	 314 
Applications	 316

B.	 “Final Policymakers” and Municipal “Customs”	 319
1.	 Actions by Officials Authorized To Make Final Policy	 319

Notes and Questions	 323 
City of St. Louis v. Praprotnik	 324
Notes and Questions	 329 
Note: Policymakers Who Are State Officials	 334

2.	 Custom	 335
C.	 Municipal Inaction	 336

1.	 Failure To Train (or Supervise)	 336
City of Canton v. Harris	 336
Notes and Questions	 339 
Connick v. Thompson	 340
Notes and Questions	 344 
Note: Failure To Supervise	 346
Note: The “Clearly Established” Gloss on “Deliberate Indifference”	 347

2.	 Failure To Screen	 348
Notes and Questions	 350

D.	 Enjoining Municipalities’ Constitutional Violations	 352
Chapter 5 Problems	 356

P A R T  I I I 

ENFORCING STATUTORY RIGHTS	 363

C H A P T E R  6 
Introduction to Statutory Remedies for Private Discrimination	 365
A.	 Reconstruction-Era Civil Rights Laws	 366

1.	 Modern Interpretation of 42 U.S.C. §§ 1981 and 1982	 366
Jones v. Alfred H. Mayer Co.	 366
Runyon v. McCrary	 370
Notes and Questions	 374 
Note: Development of § 1981 After Runyon	 377

2.	 Twentieth-Century Counterparts of §§ 1981 and 1982	 379
3.	 The Rise and Fall (and Rise?) of § 1985	 381

Notes and Questions	 384 
Applications	 385 
Note: Reconstruction-Era Criminal Civil Rights Laws	 388

B.	 Enforcing Title VII and Modern Antidiscrimination Laws with Express  
Causes of Action	 388

1.	 The Protections of Federal Antidiscrimination Statutes	 388
Note: Additional Antidiscrimination Laws	 392

2.	 The Title VII Framework for Vicarious Liability	 392
Burlington Industries, Inc. v. Ellerth	 394
Notes and Questions	 398 



xvi Contents

Note: The “Severe or Pervasive” Requirement	 400
Note: Title VII Remedies	 402

3.	 Applying Ellerth	 403
Chapter 6 Problems	 409

C H A P T E R  7 
Implied Rights of Action	 413
A.	 Recognizing a Cause of Action	 415

1.	 Finding Implied Rights of Action for Titles VI and IX	 415
Cannon v. University of Chicago	 417
Notes and Questions	 422

2.	 A New Approach to Implied Rights of Action	 423
Alexander v. Sandoval	 423
Notes and Questions	 428

B.	 The Contours of Actions Under Titles VI and IX	 431
1.	 What Remedies Are Available?	 431

Franklin v. Gwinnett County Public Schools	 431
Notes and Questions	 434 
Cummings v. Premier Rehab Keller, P.L.L.C.	 436
Notes and Questions	 439

2.	 Institutional Liability Under Titles VI and IX	 441
Gebser v. Lago Vista Independent School District	 442
Notes and Questions	 446 
Davis v. Monroe County Board of Education	 447
Notes and Questions	 454 
Applications	 456

3.	 Antidiscrimination Laws Borrowing the Enforcement Mechanisms  
of Titles VI and IX	 460

Chapter 7 Problems	 462

C H A P T E R  8 
Enforcement of Federal Statutory Rights via § 1983 or Equity	 465
A.	 Recognizing § 1983 Statutory Enforcement Actions	 465

1.	 The Basis for § 1983 Enforcement of Statutory Rights	 466
Maine v. Thiboutot	 466
Notes and Questions	 469

2.	 The Limits of Thiboutot	 469
Notes and Questions	 472

B.	 The Contemporary Test for § 1983 Enforceability	 472
Gonzaga University v. Doe	 473
Notes and Questions	 476 
Health & Hospital Corp. of Marion County v. Talevski	 478
Medina v. Planned Parenthood South Atlantic	 482
Notes and Questions	 487



xviiContents

Applications	 488 
Note: Federal Statutory Rights and Qualified Immunity	 492

C.	 Enforcing Statutory Rights via Equity	 493
Armstrong v. Exceptional Child Center, Inc.	 494
Notes and Questions	 498

D.	 Statutory Foreclosure of Constitutional Claims	 501
Notes and Questions	 505

Chapter 8 Problems	 507

P A R T  I V 

REMEDIES	 509

C H A P T E R  9 
Damages	 511
A.	 Compensatory and Nominal Damages	 512

Carey v. Piphus	 512
Notes and Questions	 514 
Memphis Community School District v. Stachura	 516
Notes and Questions	 519 
Note: Damages and the Role of Insurers	 520

B.	 Punitive Damages	 521
Notes and Questions	 523 

Chapter 9 Problems	 524

C H A P T E R  10 
Attorneys’ Fees	 527
A.	 The Meaning of “Prevailing Party” and “Discretion”	 527

Buckhannon Board & Care Home v. West Virginia  
Department of Health & Human Resources	 530

Notes and Questions	 534 
Lackey v. Stinnie	 536
Notes and Questions	 539 
Note: Fee Awards Against Federal Actors	 540

B.	 Determining the Amount of Fee Awards	 540
Hensley v. Eckerhart	 541
Notes and Questions	 543 
City of Riverside v. Rivera	 544
Notes and Questions	 548 
Note: Fee Awards and Nominal Damages	 549

C.	 Fee Waivers	 551
Evans v. Jeff D.	 551
Notes and Questions	 556 

Chapter 10 Problems	 557



xviii Contents

C H A P T E R  11 
Equitable Relief and Justiciability	 561
A.	 Introduction to Justiciability	 562

Friends of the Earth, Inc. v. Laidlaw Environmental Services	 562
Notes and Questions	 566 
Note: Ripeness and Pre-Enforcement Challenges	 567
Note: Prudential Principles of Standing	 569

B.	 Standing	 570
1.	 Injury and the “Lyons Problem”	 570

City of Los Angeles v. Lyons	 571
Notes and Questions	 578 
Applications	 580 
Note: Pattern-or-Practice Suits by the Federal Government	 582
Clapper v. Amnesty International	 584
Notes and Questions	 587 
Applications	 589 
Note: Organizational Plaintiffs	 598
Note: What Types of Injuries Confer Standing?	 601

2.	 Causation and Redressability	 603
Notes and Questions	 607

C.	 Mootness and Its Exceptions	 607
1.	 The Voluntary Cessation Exception	 608
2.	 Capable of Repetition Yet Evading Review	 610
3.	 Class Action Exceptions	 612

Chapter 11 Problems	 617

C H A P T E R  12 
The Scope of Relief and Institutional Reform	 621
A.	 School Desegregation	 622

1.	 “All Deliberate Speed”	 622
2.	 “Broad Power To Fashion a Remedy”	 623

Swann v. Charlotte-Mecklenburg Board of Education	 623
Notes and Questions	 626

3.	 The Swann Consensus Fractures	 628
Milliken v. Bradley (“Milliken I”)	 628
Notes and Questions	 632

4.	 Terminating Desegregation Decrees	 632
Missouri v. Jenkins	 634
Notes and Questions	 639

B.	 Prison Reform	 642
1.	 “A Dark and Evil World”	 643

Hutto v. Finney	 643
Notes and Questions	 645

2.	 Judicial Limits on Remedies for Prison Conditions	 646



xixContents

3.	 The PLRA	 648
Notes and Questions	 652

4.	 Prison Litigation and the Pandemic	 653
5.	 An “Exceptional” Case	 657

Brown v. Plata	 658
Notes and Questions	 664

C.	 Universal Injunctions	 665
1.	 The Debate	 666
2.	 The Court’s Resolution	 668

Trump v. CASA, Inc.	 669
Notes and Questions	 676 

Chapter 12 Problems	 679

P A R T  V 

ENFORCEMENT DOCTRINES AND  
SUBSTANTIVE CONSTITUTIONAL LAW	 683

C H A P T E R  13 
Claims Against Police	 685
A.	 Excessive Force and the Police	 685

1.	 The Fourth Amendment Standard	 686
Tennessee v. Garner	 686
Graham v. Connor	 690
Notes and Questions	 692

2.	 The Antecedent “Seizure” Question	 697
3.	 Residual Substantive Due Process Claims	 699

B.	 Affirmative-Duty Claims Against the Police	 702
DeShaney v. Winnebago County Department of Social Services	 702
Notes and Questions	 705 
Applications	 707 

C.	 Enforcement Doctrines and the Police	 709
Chapter 13 Problems	 711

C H A P T E R  14 
Claims in Custodial Settings	 713
A.	 Sharply Curtailed Rights in Custody	 714

1.	 Procedural Due Process, the “Random” Deprivation, and the  
“Atypical and Significant Hardship”� 714

2.	 Turner v. Safley and “Legitimate Penological Interests”	 715
B.	 The Eighth Amendment and the Treatment of People Serving  

Criminal Sentences� 717
Hudson v. McMillian	 721
Farmer v. Brennan	 725
Notes and Questions	 729



xx Contents

C.	 Substantive Due Process and the Treatment of People in Civil or  
Pretrial Custody� 732

Kingsley v. Hendrickson	 734
Notes and Questions	 737

D.	 Enforcement Doctrines and Claims About Treatment in Custody	 740
Chapter 14 Problems	 743

Table of Cases	 745
Index	 759


