
xi

Contents

Acknowledgments xvii

Chapter 1 Introduction 1

A. The Role of a U.S. Lawyer 1

B. The Purpose of a U.S. Law School Education 2

C. The Common Law 3

D. Terminology 4

E. The Sources of Law 5

F. The Federal and State Court Systems 7

G. Jurisdiction of the United States Courts 9

1. Subject Matter Jurisdiction 9

2. Territorial Jurisdiction 13

H. Brief Overview of Civil Litigation Procedure 15

I. Brief Overview of Criminal Procedure 17

J. Precedent and Stare Decisis 18

K. Reading Judicial Decisions 21

1. Identifying the Parts of a Case 21

2. Case Briefing 23

Sample Case Brief 23

3. Edited Cases 24

Chapter 2 The Common Law Method: Negligent Infliction of  
Emotional Distress 25

A. Introduction to Negligence 25

1. Introduction to George A. Hormel & Co. v. Maez 26

George A. Hormel & Co. v Maez 27

B. Negligent Infliction of Emotional Distress 34

1. Introduction to Dillon v. Legg 35

Dillon v. Legg 36

2. Conflicting Judicial Decisions and Circuit Splits 47

FNUL_2021_FM_PP3.indd   11 16-11-2021   14:27:12



xii Contents

3. Introduction to Mobaldi v. Regents of the University of California 48

Mobaldi v. Regents of the University of California 49

4. Introduction to Thing v. La Chusa 58

Thing v. La Chusa 58

5. Appeals and Petitions for Writ of Mandate 65

6. Introduction to Golstein v. Superior Court 66

Golstein v. Superior Court 67

C. The Common Law Revisited 71

D. Advice for Taking U.S. Law School Essay Exams 73

Practice Essay Exam: Negligence and Negligent Infliction of 
Emotional Distress – Bystander Recovery 75

Template for Answering Your First Practice Essay 76

Chapter 3 The United States Constitution and Individual Rights: 
Substantive Due Process and Equal Protection 79

A. Introduction to the Constitution 79

1. The Creation of the Constitution 79

2. The Organization of the Constitution 82

B. Introduction to the Amendments of the United States Constitution 84

1. The Bill of Rights 85

2. The Reconstruction Amendments 86

C. Introduction to the Fourteenth Amendment 87

1. Equal Protection and Race-Based Classifications 88

2. Introduction to Brown v. Board of Education 89

Brown v. Board of Education of Topeka 90

3. Introduction to Loving v. Virginia 97

Loving, et ux v. Commonwealth of Virginia 98

4. Introduction to Palmore v. Sidoti 105

Palmore v. Sidoti 106

5. Race-Based Classifications, Strict Scrutiny, and Affirmative Action 110

6. Racial Inequality in the United States Today 112

7. Equal Protection and Sex-Based Classifications 113

a. A Brief History of Women’s Rights in the United States 113

b. Introduction to Sex-Based Classifications and Equal Protection 115

c. Introduction to United States v. Virginia 116

United States v. Virginia 117

8. The Substantive Due Process Clause of the Fourteenth Amendment 136

a. Loving v. Virginia: Excerpt II 136

FNUL_2021_FM_PP3.indd   12 16-11-2021   14:27:12



Contents xiii

b. Introduction to Griswold v. Connecticut 138

Griswold v. Connecticut 138

9. Abortion Law and Politics, the Right to Privacy, and Stare Decisis 152

10. LGBTQ Rights and Same-Sex Marriage 154

a. Introduction to Bowers v. Hardwick 155

Bowers v. Hardwick 156

b. Introduction to Romer v. Evans 167

Romer v. Evans 168

c. Introduction to Lawrence v. Texas 180

Lawrence v. Texas 181

d. Introduction to United States v. Windsor 198

United States v. Windsor 199

e. Persuasion through Writing: Legal Briefs in Obergefell v. Hodges 213

Brief for Petitioner: Summary of Argument 214

Brief for Respondent: Summary of Argument 215

f. Introduction to Obergefell v. Hodges 216

Obergefell v. Hodges 217

D. The Tests for Equal Protection and Substantive Due Process Summarized 232

Practice Essay Exam: Substantive Due Process and  
Equal Protection 234

Chapter 4 Separation of Powers under the United States Constitution 237

A. Introduction to Separation of Powers 237

B. Judicial Review of Legislative Acts 239

Article III of the U.S. Constitution 239

1. Introduction to Marbury v. Madison 242

Marbury v. Madison 244

C. Political Question Doctrine and Judicial Control over Voting 259

1. Introduction to Baker v. Carr 259

Baker v. Carr 260

2. Introduction to Reynolds v. Sims 268

Reynolds v. Sims 269

3. Introduction to Rucho v. Common Cause 281

Rucho v. Common Cause 283

D. The President, Congress, and the Foreign Affairs Power 304

Article II, United States Constitution 305

1. Structure of the Executive Branch 308

2. Introduction to United States v. Curtiss-Wright Corp. 310

FNUL_2021_FM_PP3.indd   13 16-11-2021   14:27:12



xiv Contents

United States v. Curtiss-Wright Export Corp. 312

3. Introduction to The Steel Seizure Case 320

4. Methods of Judicial Interpretation 322

5. Executive Orders  323

Executive Order 10340 323

Youngstown Sheet & Tube Co. v. Sawyer 325

6. Introduction to Dames & Moore v. Regan 346

Dames & Moore v. Regan 347

Practice Essay Exam: The Foreign Affairs Power 357

Chapter 5 Federalism under the United States Constitution 361

A. The Powers of the Federal Government Under the United  
States Constitution 361

B. Federalism and Enumerated Powers 362

Article I, Section 8 of the U.S. Constitution 362

1. Introduction to McCulloch v. Maryland 366

McCulloch v. Maryland 369

C. The Commerce Clause 383

1. Introduction to Wickard v. Filburn 384

Wickard v. Fillburn 386

2. Introduction to Heart of Atlanta Motel v. United States 393

Heart of Atlanta Motel v. United States 394

3. Introduction to United States v. Lopez 405

United States v. Lopez 406

4. Introduction to United States v. Morrison 416

United States v. Morrison 416

5. Introduction to Gonzales v. Raich 428

Gonzales v. Raich 429

D. The Commerce Clause and the Tax Clause Compared 440

1. Introduction to National Federation of Independent Business v. Sebelius 440

National Federation of Independent Business v. Sebelius  441

Practice Essay Exam: The Commerce Clause and the Tax Clause 462

E. The Spending Clause 464

1. Introduction to South Dakota v. Dole 466

South Dakota v. Dole 467

Practice Essay Exam: Spending Clause 472

2. Introduction to National Federation of Independent Business v. Sebelius, 
Excerpt II 473

National Federation of Independent Business v. Sebelius 474

FNUL_2021_FM_PP3.indd   14 16-11-2021   14:27:12



Contents xv

Chapter 6 Federalism in the Context of Foreign Affairs (online only) 497

A. International Agreements and State Law 497

1. Introduction to Missouri v. Holland 499

Missouri v. Holland 500

2. Introduction to United States v. Belmont 505

United States v. Belmont 507

B. Preemption of State Law 511

1. Introduction to American Insurance Association v. Garamendi 513

American Insurance Association v. Garamendi 515

2. Introduction to Medellín v. Texas 527

a. Petitioner Medellín: What This Case Is About 528

(1) Treaties 528

(2) Avena Decision of the ICJ 529

(3) Letter of President George W. Bush 529

(4) The Strength of Medellín’s Argument 530

b. Respondent Texas: What This Case Is About 530

(1) Texas Criminal Procedure 531

(2) The United States Supreme Court decision in Sanchez-Llamas 531

c. The Legal Issues at Stake 532

(1) President vis-à-vis Congress 532

(2) The Presidents’ Inherent Authority over Foreign Affairs 533

(3) President vis-à-vis the Supreme Court 533

(4) International Law vis-à-vis Domestic Law 533

Medellin v. Texas 534

Practice Essay Exam: Federalism and Foreign Affairs 553

Index I-1

FNUL_2021_FM_PP3.indd   15 16-11-2021   14:27:12




