
xi

xi

CONTENTS

Preface	 xxv
Acknowledgments	 xxvii

CHAPTER 1:

	 INTRODUCTION TO POVERTY	 1

Introduction	 1
	A.	 What Is Poverty?	 3
	 1.	 Competing Ways to Measure Poverty	 3

Peter Townsend, Poverty in the United Kingdom (1979)	 4
	 2.	 U.S. Poverty Line	 6

Gordon M. Fisher, The Development and History of the Poverty 
Thresholds, Social Security Bulletin, Vol. 55, No. 4 (1992)	 9

	 3.	 Recommendations to Change the U.S. Poverty Line	 12
Jodie T. Allen, Re-​Counting Poverty, Pew Research Center, 

Washington, D.C. (2011)	 13
	 4.	 The Capability Approach	 20

Amartya Sen, Poor, Relatively Speaking, 35 Oxford Econ.  
Papers 153 (1983)	 20

United Nations, The Millennium Development Goals Report (2015)	 24
	B.	 Poverty in the United States	 27

Michael Harrington, The Other America: Poverty in the  
United States (1962)	 28

	 1.	 Historical Overview of Poverty and Economic Growth in the 
United States	 29

Report of the Special Rapporteur on Extreme Poverty and 
Human Rights on His Mission to the United States of America 
(May 2018)	 33

	 2.	 Are the Poor in the United States Really Poor?	 38
Robert Rector & Rachel Sheffield, The War on Poverty after 50 

Years, Heritage Foundation Backgrounder No. 2955 (2014)	 38
	C.	 Economic Mobility	 42

Jared Bernstein, Economic Mobility in the United States: How Much 
Is There and Why Does It Matter?, in Ending Poverty in America: How to 
Restore the American Dream (John Edwards et al. eds., 2007)	 43

Economic Mobility in the United States, Pew Charitable Trusts, 
Washington, D.C. (2015)	 46

Raj Chetty et al., Is the United States Still a Land of  
Opportunity? Recent Trends in Intergenerational Mobility, 104 Am.  
Econ. Rev. 141 (2014)	 48



xiiixii

xii� Contents

Raj Chetty et al., Where is the Land of Opportunity? The Geography 
of Intergenerational Mobility in the United States, NBER Working 
Paper No. 19843 (2014)	 48

Raj Chetty et al., The Fading American Dream: Trends in Absolute 
Income Mobility Since 1940, NBER Working Paper No. 22910 (2017)	 49

Raj Chetty & Nathaniel Hendren, The Impacts of Neighborhoods 
on Intergenerational Mobility I: Childhood Exposure Effects, NBER 
Working Paper No. 23001 (2017)	 50

Raj Chetty et al., The Opportunity Atlas: Mapping the Childhood 
Roots of Social Mobility (2018)	 50

Raj Chetty et al., Race and Economic Opportunity in the United 
States: An Intergenerational Perspective, Working Paper (2019)	 51

	D.	 Living with Poverty and Law	 52
Austin Sarat, “…The Law Is All Over”: Power, Resistance and the 

Legal Consciousness of the Welfare Poor, 2 Yale J.L. & Human. 343 
(1990)	 52

Joel F. Handler & Yeheskel Hasenfeld, The Moral Construction of 
Poverty: Welfare Reform in America (1991)	 56

CHAPTER 2:

	 SOCIAL WELFARE POLICY	 59

Introduction	 59
	A.	 The Origins of Poverty Relief in the United States	 61
	 1.	 The English Poor Laws	 61

William P. Quigley, Backwards into the Future: How Welfare Changes 
in the Millennium Resemble English Poor Law of the Middle Ages, 9 
Stan. L. & Pol’y Rev. 101 (1998)	 61

	 2.	 The Pre-​ and Post-​Revolutionary Periods	 63
Joel F. Handler & Yeheskel Hasenfeld, Blame Welfare, Ignore 

Poverty and Inequality (2007)	 63
	 3.	 The Progressive Era	 66

Walter I. Trattner, From Poor Law to Welfare State: A History of 
Social Welfare in America (6th ed. 1998)	 66

	B.	 The New Deal	 68
Joel F. Handler, “Constructing the Political Spectacle”: The 

Interpretation of Entitlements, Legalization, and Obligations in Social 
Welfare History, 56 Brook. L. Rev. 899 (1990)	 69

Helvering v. Davis, 301 U.S. 619 (1937)	 73
	C.	   The New Frontier, Great Society, and a War on Poverty	 76
	 1.	 Legislative Initiatives	 77

 Walter I. Trattner, From Poor Law to Welfare State: A History of 
Social Welfare in America (6th ed. 1998)	 77

	 2.	 The Courts	 84
 King v. Smith, 392 U.S. 309 (1968)	 84

	D.	 Critique, Retrenchment, and Welfare Reform	 91
	 1.	 Social Welfare Policy Critics	 91

Charles Murray, Losing Ground: American Social Policy,  
1950-​1980 (1984)	 92



xiii

Contents� xiii

Lawrence M. Mead, Beyond Entitlement: The Social Obligations of 
Citizenship (1986)	 97

William Julius Wilson, The Truly Disadvantaged: The Inner City,  
the Underclass, and Public Policy (1987)	 100

	 2.	 The Personal Responsibility and Work Opportunity 
Reconciliation Act of 1996	 105

William J. Clinton, President’s Statement on Signing the Personal 
Responsibility and Work Opportunity Reconciliation Act of 1996, Pub. 
Papers 1328 (Aug. 22, 1996)	 105

	E.	 The Nature of Twenty-​First-​Century Social Obligation	 108
	 1	 The Patient Protection and Affordable Care Act (ADA) of 2010	 109

Nan Hunter, Health Insurance Reform and Intimations of 
Citizenship, 159 U. Pa. L. Rev. 1955 (2011)	 109

Samuel Bagenstos, Disability, Universalism, Social Rights, and 
Citizenship, 39 Cardozo L. Rev. 413 (2017)	 111

	 2	 The Trump Administration and Social Welfare Policy	 114
Donald J. Trump, Executive Order Reducing Poverty in America by 

Promoting Opportunity and Economic Mobility (April 10, 2018)	 114

CHAPTER 3:

	 POVERTY AND THE CONSTITUTION	 117

Introduction	 117
Allen Redlich, Who Will Litigate Constitutional Issues for the Poor?, 

19 Hastings Const. L.Q. 745 (1992)	 119
	A.	 New Property and Procedural Due Process	 122

Goldberg v. Kelly, 397 U.S. 254 (1970)	 122
Mathews v. Eldridge, 424 U.S. 319 (1976)	 129

	B.	 Equal Protection: Overview	 135
Goodwin Liu, Rethinking Constitutional Welfare Rights,  

61 Stan. L. Rev. 203 (2008)	 136
	C.	 Equal Protection: Fundamental Rights	 139

Harper v. Virginia State Bd. of Elections, 383 U.S. 663 (1966)	 139
Shapiro v. Thompson, 394 U.S. 618 (1969)	 144
Saenz v. Roe, 526 U.S. 489 (1999)	 150

	D.	 Equal Protection: The Problem of Classifications	 154
Griffin v. Illinois, 351 U.S. 12 (1956)	 154
Douglas v. California, 372 U.S. 353 (1963)	 156
Dandridge v. Williams, 397 U.S. 471 (1970)	 161
Jefferson v. Hackney, 406 U.S. 535 (1972)	 168
San Antonio Indep. Sch. Dist. v. Rodriguez, 411 U.S. 1 (1973)	 174
Julie Nice, No Scrutiny Whatsoever: Deconstitutionalization  

of Poverty Law, Dual Rules of Law, and Dialogic Default, 35  
Fordham Urb. L.J. 629 (2008)	 176

	E.	 Special Topic: State Constitutions as a Source of Rights and  
Protections	 180

William C. Rava, State Constitutional Protections for the Poor,  
71 Temp. L. Rev. 543 (1998)	 180



xvxiv

xiv� Contents

Helen Hershkoff & Stephen Loffredo, State Courts and 
Constitutional Socio-​Economic Rights: Exploring the Underutilization 
Thesis, 115 Penn St. L. Rev. 923 (2011)	 186

CHAPTER 4:

	 WELFARE	 189

Introduction	 189
	A.	 The Birth of Modern Cash Assistance Programs: The Social Security 

Act of 1935	 193
Suzanne Mettler, Social Security Act of 1935, in 1 Poverty in 

the United States: An Encyclopedia of History, Politics and Policy 
(Gwendolyn Mink & Alice O’Connor eds., 2004)	 195

	B.	 Temporary Assistance to Needy Families: Structure, Values, and 
Policy Choices	 198

Gene Falk, Research Serv., IF10036, The Temporary Assistance for 
Needy Families (TANF) Block Grant (2019)	 199

	 1.	 Structural Sea Changes: No Entitlement, Block Grants, and  
Time Limits	 204

	 a.	 No Entitlement	 204
	 b.	 Block Grants	 205

Liz Schott et al., How States Use Funds Under the TANF Block 
Grant, Ctr. On Budget & Pol’y Priorities (Feb. 19, 2019)	 205

	 c.	 Time Limits	 210
	 2.	 Cultural Sea Change: Work (& Other) Requirements	 211

Susan W. Blank & Barbara B. Blum, A Brief History of Work 
Expectations for Welfare Mothers, 7 The Future of Children  
(A Publication of the David and Lucile Packard Foundation  
from 1991 to 2004, Spring 1997)	 212

Dorothy E. Roberts, The Value of Black Mothers’ Work,  
26 Conn. L. Rev. 871 (1994)	 215

	 3.	 Doubling Down: Policing Marriage, Procreation, and Family	 218
	 a.	 Marriage Promotion	 220
	 b.	 Family Caps	 222
	 c.	 Child Support Enforcement	 223

Anna Marie Smith, The Sexual Regulation Dimension of 
Contemporary Welfare Law: A Fifty State Overview,  
8 Mich. J. Gender & L. 121 (2002)	 223

	 4.	 Home Visits	 225 
Wyman v. James, 400 U.S. 309 (1971)	 226 
Sanchez v. City of San Diego, 464 F.3d 916 (9th Cir. 2006)	 233

	 5.	 Measuring Success	 239
	 6.	 Special Topic: Immigrant Eligibility	 240

Inadmissibility on Public Charge Grounds, U.S. Dep’t of Homeland 
Security, 84 Fed. Reg. 41292 (Aug. 14, 2019)	 242



xv

Contents� xv

	C.	 Supplemental Security Income —​ “Welfare” for the Elderly, Blind,  
and Disabled	 243

 Karin Willison, What’s Really Keeping People with Disabilities 
Unemployed, The Mighty (Oct. 25, 2018)	 245

	D.	 Food and Nutrition Support	 249
 Policy Basics: The Supplemental Nutrition Assistance Program 

(SNAP), Ctr. On Budget & Pol’y Priorities (June 25, 2019)	 250
U.S. Dep’t of Agric. v. Moreno, 413 U.S. 528 (1973)	 254
Lyng v. Auto. Workers, 485 U.S. 360 (1988)	 260

	E.	 Universal Basic Income: The Way Forward?	 267
Juliana Bidadanure et al., Basic Income in Cities: A Guide to City 

Experiments and Pilot Projects, National League of Cities & Basic 
Income Lab (2018)	 268

CHAPTER 5:

	 WORK	 273

Introduction	 273
	A.	 The Working Poor	 274

David K. Shipler, The Working Poor: Invisible in America (2004)	 274
Bureau of Labor Statistics, U.S. Dept of Labor, Report No. 

1079, A Profile of the Working Poor, 2017 (2019)	 276
Juliet M. Brodie, Post-​Welfare Lawyering: Clinical Legal Education 

and a New Poverty Law Agenda, 20 Wash. U. J.L. & Pol’y 201 (2006)	 280
Kathry Edin and H. Luke Shaefer, $2 a Day: Living on Almost  

Nothing in America (2015)	 282
Barbara Ehrenreich, Nickel and Dimed: On (Not) Getting By in 

America (2001)	 288
Steven Malanga, The Myth of the Working Poor, 14 City J. 26  

(2004)	 292
	B.	 How Have Macroeconomic Trends Affected the Working Poor?	 296

William Julias Wilson, The Great Disparity, The Nation  
(July 10, 2012)	 297

	C.	 Wage Theft, the Underground Economy, and Lawyering  
for the Working Poor	 300

Annette Bernhardt et al., An Introduction to the “Gloves-​Off” 
Economy, in The Gloves-​Off Economy: Workplace Standards  
at the Bottom of America’s Labor Market (Annette Bernhardt et al. 
eds., 2008)	 301

	 1.	 Current Labor Laws and the Low-​Wage Workforce	 306
Catherine K. Ruckelshaus, Labor’s Wage War, 35 Fordham  

Urb. L.J. 373 (2008)	 306
	 2.	 Immigrant Workers	 311

Hoffman Plastic Compounds, Inc. v. NLRB, 535 U.S. 137 (2002)	 312
	 3.	 The Gig Economy	 318

Alex Kirven, Whose Gig Is it Anyway? Technological Change, 
Workplace Control and Supervision, and Workers’ Rights in the Gig 
Economy, 89 U. Colo. L. Rev. 249 (2018)	 319



xviixvi

xvi� Contents

	D.	 Government Responses to the Problems of Low-​Wage Workers	 322
	 1.	 Minimum Wage	 322

Department of Labor Bureau of Labor Statistics Report 1072, 
Characteristics of Minimum Wage Workers, 2017 (March 2018)	 323

Steve P. Calandrillo & Taylor Halperin, Making the Minimum 
Wage Work: An Examination of the Economic Impact of the Minimum 
Wage, 22 Stan. J.L. Bus. & Fin. 147 (2017)	 324

	 2.	 Unemployment Insurance	 335
U.S. Dep’t of Labor, Office of Unemployment Ins., 

Unemployment Compensation: Federal-​State Partnership (2019)	 335
Jeremy Pilaar, Reforming Unemployment Insurance in the Age of  

Non-​Standard Work, 13 Harv. L. & Pol’y Rev. 327 (2018)	 338
	 3.	 The Earned Income Tax Credit	 342

Center on Budget and Policy Priorities, Policy Basics: The Earned 
Income Tax Credit (2019)	 342

Karen Syma Czapanskiy, Unemployment Insurance Reforms for 
Moms, 44 Santa Clara L. Rev. 1093 (2004)	 344

	E.	 Advocacy Responses to the Problems of Low-​Wage Workers	 346
	 1.	 Worker Centers	 346

Héctor R. Cordero-​Guzmán, Worker Centers, Worker Center 
Networks, and the Promise of Protections for Low-​Wage Workers, 18 
Working USA 31 (2015)	 347

	 2.	 Community Benefits Agreements	 350

CHAPTER 6:

	 HOUSING	 351

Introduction	 351
	A.	 Housing as a Poverty Issue: Foundational Considerations	 352

The Millennial Hous. Comm’n, Meeting Our Nation’s Housing 
Challenges (2002)	 352

	 1.	 The Problem (of Rising) Homelessness	 356
	 2.	 Racial Segregation and Fair Housing Laws	 359
	B.	 Homeownership	 362
	 1.	 Federal Government’s Role in Excluding People of Color from 

Housing Wealth	 363
	C.	 Rental Housing	 367
	 1.	 Rental Affordability	 367

State of the Nation’s Housing: 2019, Joint Center for Housing 
Studies of Harvard University (2019)	 367

Andrew Aurand et. al., Nat’l Low Income Hous. Coal., Out of 
Reach (2019)	 369

	 2.	 Federal Housing Assistance	 371
Rachel G. Bratt, Rebuilding a Low-​Income Housing Policy (1989)	 373

	 3.	 Race, “Renewal,” and Siting Issues	 379
James v. Valtierra, 402 U.S. 137 (1971)	 381



xvii

Contents� xvii

Alex Polikoff, A Vision for the Future: Bringing Gautreaux to Scale, 
in Keeping the Promise: Preserving and Enhancing Housing Mobility in 
the Section 8 Housing Choice Voucher Program (Philip Tegeler et al. 
eds., 2005)	 384

	 4.	 State and Local Rental Affordability Strategies	 388
Housing Development Toolkit, The White House (2016)	 389

	 5.	 Rent Control/​Rent Stabilization	 393
	D.	 Eviction Defense	 396

Kathryn A. Sabbeth, Housing Defense as the New Gideon, 
41 Harv. J. L. & Gender 55 (2018)	 397

	 1.	 Constitutionality of “Summary Process”	 400
Lindsey v. Normet, 405 U.S. 56 (1972)	 400

	 2.	 Tenant Defenses and the Implied Warranty of Habitability	 404
	 a.	 No Cause v. Good Cause	 404

Department of Hous. and Urban Dev. v. Rucker, 535  
U.S. 125 (2002)	 406

	 b.	 Warranty of Habitability and the Mutuality of Covenants	 408
Javins v. First Nat’l Realty Corp, 428 F.2d 1071 (D.C. Cir. 1970)	 409

CHAPTER 7:

	 HEALTH	 415

Introduction	 415
	A.	 Health Disparities	 416

Laudan Aron et al., Urban Institute & VCU Center on Society 
and Health, How are Income and Wealth Linked to Health and 
Longevity (2015)	 418

	B.	 Health Insurance	 423
	C.	 Government Health Care Programs	 428
	 1.	 Emergency Care	 431

Daryll C. Dykes, Evidence, Social Psychology, and Health 
Care: Health Injustice and Justice in Health: The Role of Law and Public 
Policy in Generating, Perpetuating, and Responding to Racial and 
Ethnic Health Disparities Before and After the Affordable Care Act, 41 
Wm. Mitchell L. Rev. 1129 (2015)	 431

	 2.	 Medicare	 434
Congressional Budget Office, Dual-​Eligible Beneficiaries of 

Medicare and Medicaid: Characteristics, Health Care Spending, and 
Evolving Policies (June 2013)	 436

The Kaiser Comm’n on Medicaid and the Uninsured, Faces 
of Dually Eligible Beneficiaries: Profiles of People with Medicare and 
Medicaid Coverage (2013)	 439

	 3.	 Medicaid	 440
	 a.	 Overview of Medicaid History and Program	 440

The Kaiser Comm’n on Medicaid and the Uninsured, Medicaid 
Pocket Primer (2019)	 440



xixxviii

xviii� Contents

	 b.	 Work Requirements	 446
	 c.	 Medicaid Litigation	 448
	 4.	 Reproductive Rights	 448

Harris v. McRae et al., 448 U.S. 297 (1980)	 448
	 a.	 Filling In the Content of Medicaid Coverage	 459

Rosie D. v. Romney, 410 F. Supp. 2d 18 (D. Mass. 2006)	 460
	 5.	 Affordable Care Act	 467

National Fed’n of Indep. Bus. v. Sebelius, 132 S. Ct. 2566 
(2012) 	  468

Diane Rowland & Barbara Lyons, Medicaid’s Role in Health 
Reform and Closing the Coverage Gap, 44 J.L. Med. & Ethics  
580 (2016)	 478

Nicole Huberfeld & Jessica L. Roberts, Health Care and the  
Myth of Self-​Reliance, 57 B.C. L. Rev. 1 (2016)	 480

	D.	 The Opioid Epidemic	 485
Elizabeth Kneebone & Scott W. Allard, Brookings, A Nation in 

Overdose Peril: Pinpointing the Most Impacted Communities and the 
Local Gaps in Care (2017)	 487

CHAPTER 8:

	 EDUCATION	 491

Introduction	 491
	A.	 The Effects of Poverty on Cognitive Development and Educational 

Outcomes	 492
	 1.	 Poverty, Education, and Employment	 492
	 2.	 Poverty and Brain Development	 494

Institute for Research on Poverty, The Brain Science of Poverty  
and Its Policy Implications (June 2019)	 494

Michael R. Hilton, Literacy, Poverty, and Brain 
Development: Toward a New, Place-​Based Educational Intervention,  
17 Richmond J.L. & Pub. Int. 624 (2014)	 496

Lucy A. Jewel, The Biology of Inequality, 95 Denv. L. Rev. 609 
(2018)	 497

	 3.	 The Effects of Schools on Child Development: The Coleman 
Report and Beyond	 500

Russell W. Rumberger, Parsing the Data on Student Achievement  
in High-​Poverty Schools, 85 N.C. L. Rev. 1293 (2007)	 501

	B.	 The Status of Education in the Law: Is Education a Right?	 503
Jeannie Oakes et al., Grassroots Organizing, Social Movements,  

and the Right to High-​Quality Education, 4 Stan. J. C.R. &  
C.L. 339 (2008)	 504

San Antonio Indep. Sch. Dist. v. Demetrio P. Rodriguez,  
411 U.S. 1 (1973)	 505

	C.	 Education Advocacy in State Courts	 510
Serrano v. Priest, 18 Cal.3d 728 (1976)	 511
Rose v. Council for Better Educ., 790 S.W.2d 186 (Ky. 1989)	 514
William S. Koski, Beyond Dollars: The Promises and Pitfalls  

of the Next Generation of Education Litigation, 117 Colum. L. Rev. 
1897 (2017)	 522



xix

Contents� xix

	D.	 The Federal Role in Education	 531
Michael A. Rebell, The Right to Comprehensive Educational 

Opportunity, 47 Harv. C.R.-​C.L. L. Rev. 47 (2012)	 531
Derek W. Black, Abandoning the Federal Role in Education: The 

Every Student Succeeds Act, 105 Cal. L. Rev. 1309 (2017)	 533
	E.	 Alternatives to Traditional Public Schools: Charter Schools	 538

Julian Vasquez Heilig et al., Separate and Unequal, 27 Stan. L. & 
Pol’y Rev. 251 (2016) 	  539

Will Stancil, Charter Schools And School Desegregation Law, 44 
Mitchell Hamline L. Rev. 455 (2018)	 541

NAACP Task Force on Quality Education, Hearing Report  
(July 2017)	 543

	F.	 Poverty, Race, School Discipline and Criminal Justice: The School to 
Prison Pipeline	 545

Judith A.M. Scully, Examining and Dismantling the School  
to Prison Pipeline: Strategies for a Better Future, 68 Ark. L. Rev. 959 
(2016)	 545

CHAPTER 9:

	 CRIMINALIZATION	 553

Introduction	 553
Peter Edelman, Not a Crime to Be Poor: The Criminalization of 

Poverty in America (2017)	 554
	A.	 The Criminalization of Homelessness	 558
	 1	 Anti-​Homeless Laws	 559

Harry Simon, Towns Without Pity: A Constitutional and Historical 
Analysis of Official Efforts to Drive Homeless Persons from American 
Cities, 66 Tul. L. Rev. 621 (1992)	 559

Nat’l Law Ctr. on Homelessness & Poverty, Housing Not 
Handcuffs: Ending the Criminalization of Homelessness in U.S. Cities 
(2019)	 562

	 2.	 Constitutional Challenges to Anti-​Homeless Laws	 570
	 a.	 Eighth Amendment Challenges to Sleeping Bans	 571

Martin v. City of Boise, 902 F.3d 1031 (9th Cir. 2018), cert. 
denied, _​_​ U.S._​_​, 140 S. Ct. 674 (2019)	 571

	 b.	 First Amendment Challenges to Begging Bans	 575
Norton v. City of Springfield, 806 F.3d 411 (7th Cir. 2015)	 577

	 c.	 Fourth and Fourteenth Amendment Challenges to Property 
Seizures	 578

Lavan v. City of Los Angeles, 693 F.3d 1022 (9th Cir. 2012)	 578
	 3.	 Legislating Protections for People Experiencing Homelessness	 585

Homeless Bill of Rights, 34 R.I. Gen. Laws § 34-37.1 (2012)	 585
Sarah Rankin, A Homeless Bill of Rights (Revolution), 45  

Seton Hall L. Rev. 383 (2015)	 586
	B.	 Criminalization of Poverty	 589
	 1.	 Mass Incarceration and Mass Criminalization	 590

Michelle Alexander, The New Jim Crow (2010)	 591



xxixx

xx� Contents

Alexandra Natapoff, Punishment Without Crime: How Our Massive 
Misdemeanor System Traps the Innocent and Makes America More 
Unequal (2018)	 592

	 2.	 Wealth Suppression	 597
	 a.	 Criminal Records and Employment Barriers	 597

Jeffrey Selbin, Justin McCrary & Joshua Epstein, Unmarked? 
Criminal Record Clearing and Employment Outcomes,  
108 J. Crim. L. & Criminology 1 (2018)	 598

	 b.	 Legislating to End Wealth Suppression	 601
Margaret Love & David Schlussel, Pathways to 

Reintegration: Criminal Record Reforms in 2019, Collateral 
Consequences Res. Ctr. (2020)	 602

	 3.	 Wealth Extraction	 604
	 a.	 Fines, Fees, and Civil Asset Forfeitures	 605

U.S. Dep’t of Justice, Civil Rights Div., Investigation of the 
Ferguson Police Department (2015)	 605

Alexes Harris, A Pound of Flesh: Monetary Sanctions as Punishment 
for the Poor (2016)	 610

Radley Balko, Study Shows That Civil Asset Forfeiture Doesn’t 
Discourage Drug Use or Help Police Solve Crimes, Wash. Post (2019)	 613

	 b.	 Litigating to End Wealth Extraction	 616
Bearden v. Georgia, 461 U.S. 660 (1983)	 617
Cain v. White, 937 F.3d 446, 449 (5th Cir. 2019)	 620
Timbs v. Indiana, 586 U.S. _​_​ (2019)	 625

	 c.	 Legislating to End Wealth Extraction	 627
Theresa Zhen, (Color)Blind Reform: How Ability to Pay 

Determinations Are Inadequate to Transform a Racialized System  
of Penal Debt, 43 NYU Rev. L. & Soc. Change 175 (2019)	 627

CHAPTER 10:

	 ACCESS TO JUSTICE	 631

Introduction	 631
	A.	 Does the Constitution Require Lawyers for the Poor in Civil Cases?	 632

Lassiter v. Department of Soc. Servs. Of Durham Cnty.,  
452 U.S. 18 (1981)	 633

Clare Pastore, A Civil Right to Counsel: Closer to Reality?, 42 Loy. 
L.A. L. Rev. 1065 (2009)	 641

Turner v. Rogers, 564 U.S. 431 (2011)	 642
	B.	 Who Provides Legal Services to the Poor?	 646

Deborah L. Rhode, Access to Justice (2004)	 646
	 1.	 How Much Does the United States Spend on Legal Services for 

the Poor?	 652
Earl Johnson, Jr., Lifting The “American Exceptionalism” Curtain: 

Options And Lessons From Abroad, 67 Hastings L.J. 1225 (2016)	 652
	 2.	 The “Justice Gap”: How Much Legal Services Funding Is Enough?	 654

Legal Services Corporation, The Justice Gap: Measuring the  
Unmet Civil Legal Needs of Low-​income Americans (2017)	 654

	 3.	 Other Funding: Interest on Lawyer Trust Accounts (IOLTA)	 655



xxi

Contents� xxi

	C.	 Federal Legal Services Funding: Restrictions and Criticisms	 657
	 1.	 Restrictions on Legal Services	 657

David Luban, Taking Out the Adversary: The Assault on Progressive 
Public-​Interest Lawyers, 91 Calif. L. Rev. 209 (2003)	 658

	 2.	 Criticism of Publically-​Funded Legal Services: From the Right	 663
Kenneth F. Boehm, The Legal Services Program: Unaccountable, 

Political, Anti-​Poor, Beyond Reform, and Unnecessary, 17 St. Louis 
U. Pub. L. Rev. 321 (1998)	 663

	 3.	 Criticism of Legal Services: From the Left	 664
Stephen Wexler, Practicing Law for Poor People,  

79 Yale L.J. 1049 (1970)	 665
Gary F. Smith, Poverty Warriors: A Historical Perspective on the 

Mission of Legal Services, 45 Clearinghouse Rev. 34 (2011)	 665
	D.	 Is There a Role for the Private Sector in Providing Access to Justice?	 669

Rima Sirota, Making CLE Voluntary And Pro Bono Mandatory: A 
Law Faculty Test Case, 8 La. L. Rev. 547 (2018)	 670

	E.	 The Revitalized Quest for a Civil Right to Counsel	 677
	 1.	 Do Lawyers Make a Difference?	 679
	 2.	 The Dramatic Expansion of Right to Counsel in Eviction 

Proceedings	 680
Kathryn A. Sabbeth, Housing Defense as the New Gideon, 41 Harv. 

J. L. & Gender 55 (2018)	 680
	 3.	 Immigration and the Right to Counsel	 689
	F.	 Alternatives to Lawyers	 690
	 1.	 Court Simplification and Litigant Self-​ Help	 690

Benjamin Barton, Against Civil Gideon (and for Pro Se Court 
Reform), 62 Fla. L. Rev. 1227 (2010)	 690

Richard Zorza, Self-​Represented Litigants and the Access to Justice 
Revolution in the State Courts: Cross-​Pollinating Perspectives Toward 
a Dialogue for Innovation in the Courts and the Administrative Law 
System, 29 J. Nat’l Ass’n Admin. L. Judiciary 63 (2009)	 692

D. James Greiner, Dalié Jiménez, Lois R. Lupica, Self-​Help 
Reimagined, 92 Ind. L.J. 1119 (2017)	 695

	 2.	 Technology and Nonlawyers	 697
	G.	 Other Barriers to Justice: Filing Fees	 698

United States v. Kras, 409 U.S. 434 (1973)	 698
Bryce Covert, The Courts are Shaking Down Poor People, 

ThinkProgress.org (Aug. 24, 2016)	 702

CHAPTER 11:

	 MARKETS	 707

Introduction	 707
	A.	 Theory and History of Caitalism	 708
	 1.	 What Is Capitalism?	 708

Karl Marx & Friedrich Engels, Manifesto of the Communist Party 
(Samuel Moore trans., 1888)	 708



xxiiixxii

xxii� Contents

	 2.	 Capitalism vs. Communism	 711
Jeffrey D. Sachs, Twentieth-​Century Political Economy: A Brief 

History of Global Capitalism, 15 Oxford Rev. Econ. Pol’y 90 (1999)	 711
Council of Economic Advisers, The Opportunity Costs of  

Socialism (The White House 2018)	 716
	B.	 Market Corrections	 721
	 1.	 Businesses and Social Obligations	 721
	 2.	 Access to Credit and Financial Services	 723
	 a.	 Community Reinvestment Act	 724

Ben S. Bernanke, Chairman, Fed. Reserve, Address at the 
Community Affairs Research Conference (Mar. 30, 2007)	 724

	 b.	 Consumer Financial Protection Bureau	 728
Elizabeth Warren, Testimony Before the Subcommittee on Financial 

Institutions and Consumer Credit, Committee on Financial Services, 
United States House of Representatives (Mar. 16, 2011)	 728

	 c.	 Microcredit	 731
Muhammad Yunus, How Legal Steps Can Help to Pave the Way to 

Ending Poverty, 35 ABA Human Rights (2008)	 732
	 3.	 Trickle-​Down Economics	 736
	C.	 Placed-​Based Market Strategies	 739

Michelle D. Layser, The Pro-​Gentrification Origins of Place-​Based 
Investment Tax Incentives and a Path Toward Community Oriented 
Reform, 2019 Wisc. L. Rev. 745	 740

	 1.	 Community Economic Development	 742
Michael Haber, CED After #OWS: From Community Economic 

Development to Anti-​Authoritarian Community Counter-​Institutions,  
43 Fordham Urb. L.J. 295 (2016)	 743

	 2.	 Place-​Based Government Incentives	 747
Joseph Bennett, Lands of Opportunity: An Analysis of the 

Effectiveness and Impact of Opportunity Zones in the Tax Cuts and Jobs 
Act of 2017, 45 J. Legis. 253 (2018)	 747

Michelle D. Layser, The Pro-​Gentrification Origins of Place-​Based 
Investment Tax Incentives and a Path Toward Community Oriented 
Reform, 2019 Wisc. L. Rev. 745	 750

	D.	 Charity	 752
Andrew Carnegie, Wealth, 148 N. Am. Rev. 653 (June 1889)	 753
James Patrick Huston, Pauper’s Parity: Taking Away the Fine Print 

of “Your Contribution is Tax Deductible,” 25 Geo. J. on Poverty L. & 
Pol’y 115 (2017)	 754

Paul Valentine, A Lay Word for a Legal Term: How the Popular 
Definition of Charity Has Muddled the Perception of the Charitable 
Deduction, 89 Neb. L. Rev. 997 (2011)	 756

Susannah C. Tahk, The Tax War on Poverty, 56 Ariz.  
L. Rev. 791 (2014)	 758



xxiii

Contents� xxiii

CHAPTER 12:

	 HUMAN RIGHTS	 761

Introduction	 761
	A.	 What Are Human Rights?	 762

Louis Henkin, The Age of Rights (1990)	 762
	B.	 The International Human Rights Law Framework	 765

U.N. Office of the High Comm’r for Human Rights, Fact Sheet 
No. 30/​Rev. 1, The United Nations Human Rights Treaty System: An 
Introduction to the Core Human Rights Treaties and the Treaty Bodies 
(2012)	 765

Risa E. Kaufman & JoAnn Kamuf Ward, Using Human Rights 
Mechanisms of the United Nations to Advance Economic Justice, 45 
Clearinghouse Rev. 259 (2011)	 768

Universal Declaration of Human Rights, G.A. Res. 217 (III) A, 
U.N. Doc. A/​RES/​217(III) (Dec. 10, 1948)	 773

International Covenant on Economic, Social, and Cultural 
Rights, Dec. 16, 1966, 993 U.N.T.S. 3 (entered into force Jan. 3, 1976)	 775

	C.	 The U.S. Role in Shaping International Human Rights Law	 779
Phillip Alston, Putting Economic, Social and Cultural Rights 

Back on the Agenda in the United States, in The Future of Human 
Rights: U.S. Policy for a New Era (William F. Schulz ed., 2008)	 780

Memorandum from Harold Hongju Koh, Legal Adviser, U.S. 
Dep’t of State, to State Governors, Re: U.S. Human Rights Treaty 
Reports (2010)	 783

Hope Lewis, “New” Human Rights? U.S. Ambivalence Toward 
the International Economic and Social Rights Framework, in Bringing 
Human Rights Home: A History of Human Rights in the United States 
(Cynthia Soohoo et al. eds., 2009)	 785

	D.	 What Do Human Rights Have to Do with Poverty?	 786
U.N. Office of the High Comm’r for Human Rights, Principles 

and Guidelines for a Human Rights Approach to Poverty Reductions 
Strategies (2012)	 786

	E.	 How Do International Human Rights Translate into the Domestic 
Context?	 789

	 1.	 Economic, Social, and Cultural Rights Outside the United States	 789
Government of Rep. of S. Afr. v. Grootboom,  

2001 (1) SA 46 (CC)	 790
	 2.	 International Law in U.S. Federal Courts	 799

Roper v. Simmons, 543 U.S. 551 (2005)	 799
	 3.	 Human Rights Law in U.S. State Courts	 803

Helen Hershkoff, “Just Words”: Common Law and the Enforcement 
of State Constitutional Social and Economic Rights, 62 Stan. L. Rev. 
1521 (2010)	 804

Martha Davis, Public Rights, Global Perspectives, and Common Law, 
36 Fordham Urb. L.J. 653 (2008)	 806

Martha F. Davis, Diego Iniguez-​Lopez & Juhu Thukral,  
Human Rights in State Courts (2014)	 808



xxvxxiv

xxiv� Contents

	 4.	 Other U.S. Human Rights Strategies	 811
Risa E. Kaufman & JoAnn Kamuf Ward, Using Human Rights 

Mechanisms of the United Nations to Advance Economic Justice, 45 
Clearinghouse Rev. 259 (2011)	 811

Mona Tawatao & Colin Bailey, Toward a Human Rights  
Framework in Homelessness Advocacy: Bringing Clients Face-​to-​Face with 
the United Nations, 45 Clearinghouse Rev. 169 (2011)	 814

Colin Bailey, SafeGround Human Rights Advocacy Postscript (2019)	 818
	F.	 U.S. Retrenchment and U.N. Critique	 821

U.N. Human Rights Council, Report of the Special Rapporteur on 
Extreme Poverty and Human Rights on His Mission to the United  
States of America (2018)	 822

Table of Cases	 835
Index	 839




