
xiii

CONTENTS

Preface xxv
Acknowledgments xxvii
Note to the Reader xxxi

PART I
HISTORICAL FOUNDATION: HOUSING 
DISCRIMINATION AND SEGREGATION FROM  
1865 TO 1968 AND THE CIVIL RIGHTS ACT OF 1866 1

CHAPTER 1

Discrimination and Segregation in Housing in the 
United States: 1865 to 1968 3

A. Introduction and Historical Overview 5
1. The Beginnings: Explicit Racial Zoning, Racial Covenants,  

and Use or Euclidean Zoning 5
2. New Deal Programs: The Home Owners Loan Corporation,  

Public Housing, and the Federal Housing Administration 7
3. Post– World War II Programs: The Veterans Administration  

Program, the 1949 Housing Act, Urban Renewal, and  
Interstate Highways 9

4. The Constants: Predatory Real Estate Practices and  
Racial Violence 11

5. The Resistance Gathers Steam: Fair Housing Organizations,  
State and Local Fair Housing Laws, the 1962 Executive  
Order, the Referendum Cases, and Title VI of the 1964  
Civil Rights Act 12

B. Racial Zoning, Racial Covenants, and the Beginnings  
of “Use” or Euclidean Zoning 14
1. Explicit Racial Zoning 14

In re Lee Sing 14
Notes and Questions 17
Buchanan v. Warley 18
Notes and Questions 23



xiv Contents

C. Racial Covenants 26
Shelley v. Kraemer 27
Hurd v. Hodge 34
Notes and Questions 37

D. New Deal Programs: Public Housing, the Federal Housing 
Administration, and the Veterans Administration 44
1. Public Housing 44

Notes and Questions 46
2. The FHA and the VA 46

Levitt and Sons, Inc. v. Division Against Discrimination in 
State Department of Education 47

Notes and Questions 50
E. Postwar Programs: Urban Renewal and Interstate Highways 51

1. Urban Renewal 52
Dorsey v. Stuyvesant Town Corporation 52
Notes and Questions 55
Berman v. Parker 56
Notes and Questions 60

2. Interstate Highways 61
Triangle Improvement Council v. Ritchie 61
Notes and Questions 64
Triangle Improvement Council v. Ritchie 65
Notes and Questions 68

F. The Constants: Predatory Real Estate Practices and Racial Violence 69
1. Predatory Real Estate Practices 69

Notes and Questions 76
2. Racial Violence 78

G. The 1962 Executive Order and Title VI of the 1964 Civil Rights Act 83
Chapter Summary 86

CHAPTER 2

The 1866 Civil Rights Act 87

A. The Watershed Case: Jones v. Mayer 87
Jones v. Alfred H. Mayer Co. 87
Notes and Questions 98

B. The Implications of Jones v. Mayer: Sullivan v. Little Hunting  
Park and Tillman v. Wheaton-Haven 102

Sullivan v. Little Hunting Park, Inc. 102
Notes and Questions 105
Tillman v. Wheaton- Haven Recreation Association, Inc. 106
Notes and Questions 110
Notes and Questions 113

Chapter Summary 114



 Contents xv

PART II
FAIR HOUSING ACT FUNDAMENTALS: LEGISLATIVE 
HISTORY, STATUTORY FRAMEWORK, INTERPRETIVE 
TOOLS, PROPER PARTIES, AND COVERAGE 115

CHAPTER 3

Overview of the Fair Housing Act 117

A. Legislative History and Context 117
B. Statutory Framework and Substantive Provisions 122
C. Interpretive Tools for the FHA 126

1. HUD Regulations and Guidance 126
2. Title VII of the Civil Rights Act of 1964 128

Chapter Summary 131

CHAPTER 4

Proper Parties 133

A. Proper Plaintiffs: Who Has Standing? 134
1. Article III Standing Under the FHA: Neighborhood  

(and Neighbor) Standing 137
Trafficante v. Metropolitan Life Ins. Co. 137
Gladstone, Realtors v. Village of Bellwood 140
Notes and Questions 146

2. Article III Standing Under the FHA: Tester and Organizational 
Standing 149

Havens Realty Corporation v. Coleman 151
Notes and Questions 156

3. Statutory Right to Sue Under the FHA: Zone of Interests  
and Proximate Cause 162

Bank of America Corp. v. City of Miami, Fla. 163
Notes and Questions 170

B. Covered Defendants: Who May Be Liable? 176
Meyer v. Holley 179
Notes and Questions 183

Chapter Summary 187

CHAPTER 5

Coverage: “Dwellings” and Exemptions 189

A. Dwellings 189
Lakeside Resort Enterprises, LP v. Board of Supervisors of 

Palmyra Township 190
Notes and Questions 194
Fair Housing Council of San Fernando Valley v.  

Roommate.com, LLC 197



xvi Contents

Notes and Questions 202
B. Exemptions 204

1. Section 3603(b) Exemptions for Certain Single- Family Homes  
and Small- Scale (“Mrs. Murphy”) Landlords 204

Hogar Agua y Vida en El Desierto, Inc. v. Suarez- Medina 206
Notes and Questions 210

2. Private Clubs and Religious Organizations 213
United States v. Columbus Country Club 213
Notes and Questions 220

Chapter Summary 221

PART III
PROVING DISCRIMINATION: EVIDENTIARY 
FRAMEWORKS 223

CHAPTER 6

Discriminatory Intent, Disparate Treatment 225

A. Traditional Burden- Shifting Proof Framework 227
Lindsay v. Yates 229
Notes and Questions 236

B. Evidentiary Framework in Mixed Motive Cases 242
Marable v. H. Walker Assoc’s 243
Notes and Questions 248

C. Evidentiary Framework for Demonstrating the Intent of a 
Multimember Government Body 252

Village of Arlington Heights v. Metropolitan Housing 
Development Corporation 252

Greater New Orleans Fair Housing Action Center v. Saint 
Bernard Parish 258

Notes and Questions 267
Chapter Summary 274

CHAPTER 7

Discriminatory Effects: Disparate Impact and 
Perpetuation of Segregation 275

A. Early Disparate Impact Reasoning 278
Betsey v. Turtle Creek Associates 278
Notes and Questions 280

B. HUD Disparate Impact Regulation 281
Notes and Questions 283



 Contents xvii

C. Supreme Court Recognition of Disparate Impact Claims in 
Inclusive Communities 285

Texas Dept. of Housing and Community Affairs v. Inclusive 
Communities Project, Inc. 285

Notes and Questions: Inclusive Communities 301
D. Safeguards in Inclusive Communities 309

1. Justification 309
2. Restrictions Against Challenges to One- Time Decisions 310
3. Removing Barriers, Not Second- Guessing Policy Priorities 311
4. Robust Causality 312

a. Is Robust Causality New? 313
b. Robust Causality: Application 313
c. Robust Causality and Preexisting Market Conditions 316

E. FHA Disparate Impact: Other Issues 317
1. Disparate Impact and Exemptions 317
2. Statistical Showing 318

Chapter Summary 320

PART IV
THE FAIR HOUSING ACT: SUBSTANTIVE  
PROVISIONS 323

CHAPTER 8

Prohibited Conduct Under §§3604(a), (b), (d), and (e) 325

A. Section 3604(a): Refusal to Sell, Rent, or Negotiate or Otherwise 
Make Housing Unavailable 325
1. Discouraging Conduct 327

United States Department of Housing and Urban Development 
v. Blackwell 327

Notes and Questions 336
2. Steering 342

Notes and Questions 343
3. Zoning and Other Land- Use Controls 347

Notes and Questions 350
4. Other Conduct 352

a. Discrimination in Mortgage Financing and Related  
Transactions 352

b. Discriminatory Eviction 352
Notes and Questions 352

c. Neighborhood Conditions 356
Notes and Questions 358



xviii Contents

B. Section 3604(b): Discriminatory Terms, Conditions, Privileges, 
Services, or Facilities 359
1. Discrimination in Terms, Conditions, or Privileges of  

Sale or Rental 360
2. Discrimination in the Services or Facilities  

of Housing 361
a. Discrimination in Services or Restrictions on Access  

to Facilities 361
b. Discrimination in Municipal Services 362

Georgia State Conference of the NAACP v. City of LaGrange, 
Georgia 363

Notes and Questions 365
3. Harassment 371

Francis v. Kings Park Manor, Inc., et. al. 373
Wetzel v. Glen St. Andrew Living Community, LLC 384
Notes and Questions 390

4. Section 3604(b) and Post- Acquisition Claims 392
C. Section 3604(d): False Representations of Nonavailability 396

Notes and Questions 397
D. Section 3604(e): Blockbusting 399

Zuch v. Hussey 401
Notes and Questions 402

Chapter Summary 403

CHAPTER 9

Section 3604(c): Discriminatory Advertisements,  
Notices, and Statements 405

A. Statements, Queries, and Advertisements 405
Jancik v. Department of Housing and Urban Development 406
Notes and Questions 409

B. Publisher Liability 418
Ragin v. The New York Times Company 419
Notes and Questions 422

C. Advertising and the Internet 428
1. User- Generated Advertisements 428
2. Targeted Advertising and Algorithmic “Discrimination” 430

Notes and Questions 433
Chapter Summary 435

CHAPTER 10

Section 3617: Prohibited Interference, Threats, Coercion, 
or Intimidation, and Section 3631: Criminal Provision 437

A. Interference, Threats, Coercion, or Intimidation 439
People Helpers Foundation, Inc. v. The City of Richmond 440



 Contents xix

Egan v. Schmock 443
Revock v. Cowpet Bay West Condominium Association 445
Notes and Questions 449
Michigan Protection and Advocacy Service, Inc. v. Babin 457
United States v. Hughes 461

B. First Amendment Rights to Speech and Litigation 462
White v. Lee 463
Notes and Questions 471

C. Retaliation 474
Linkletter v. Western & Southern Financial Group, Inc. 474
Notes and Questions 478
Walker v. City of Lakewood 483
Notes and Questions 488

D. Stand- Alone Nature of §3617 Claims 491
Watters v. Homeowners’ Ass’n at the Preserve at Bridgewater 493

E. Criminal Provision: §3631 497
United States v. Porter 499
Notes and Questions 504

Chapter Summary 509

CHAPTER 11

Discrimination in Real Estate- Related Transactions 511

A. Mortgage Discrimination and Redlining 513
1. FHA Coverage 514
2. Proving Lending Discrimination: Disparate Treatment 515

Notes and Questions 518
3. Redlining and Reverse Redlining 522

a. Proving Redlining 525
b. Reverse Redlining and Predatory Lending 526

Matthews v. New Century Mortgage Corp. 528
Notes and Questions 532

B. Discriminatory Appraisals 536
1. History of Discrimination in the Appraisal of Real Estate 536
2. Contemporary Real Estate Appraisal Practices 537
3. FHA Coverage of Discrimination in Real Estate Appraisals 538

Notes and Questions 540
4. The FHA Appraisal Exemption and Disparate Impact Liability 544
5. Contemporary Research on the Role of Race in Residential  

Property Valuations 544
Notes and Questions 546

C. Discrimination in Homeowners Insurance 548
1. History of Discrimination in Homeowners Insurance Markets 549

Notes and Questions 550



xx Contents

2. Fair Housing Act Coverage of Homeowners Insurance  
Discrimination 551

Notes and Questions 553
Chapter Summary 556

PART V
GOVERNMENT HOUSING AND DEVELOPMENT 
PROGRAMS AND AFFIRMATIVE DUTIES 559

CHAPTER 12

Federal Housing and Development Programs 561

A. Overview of Current Major Federal Housing and Development 
Programs 561
1. Housing Programs 561

a. Public Housing 565
b. Vouchers 567
c. Project- Based Rental Assistance 571

2. Development Programs 572
B. De Jure Racial Discrimination and Segregation in Federal  

Housing Programs 573
Gautreaux v. Chicago Housing Authority 574
Notes and Questions 578
Gautreaux v. Romney 580
Notes and Questions 583
Gautreaux v. Chicago Housing Authority 584
Hills v. Gautreaux 588
Notes and Questions 592
Young v. Pierce 598
Notes and Questions 606

Chapter Summary 609

CHAPTER 13

The Government’s Affirmative Duty to Further  
Fair Housing 611

A. The Statutory Text 612
B. Basic Judicial Interpretations of AFFH 613

1. The Main Elements of AFFH 613
2. Cases of the 1970s: Trafficante, Gautreaux, Linmark,  

Shannon, and Otero 613
C. NAACP, Boston Chapter v. Secretary of HUD 616

NAACP, Boston Chapter v. Secretary of HUD 616
Notes and Questions 623



 Contents xxi

D. Other Cases Involving AFFH 625
1. Clients’ Council v. Pierce 625
2. Starrett City: The Conflict Between Nondiscrimination  

and Integration 625
E. AFFH and Regionalization 629

1. Thompson v. HUD 629
Thompson v. HUD 630
Notes and Questions 635

2. U.S. ex rel. Anti- Discrimination Center v. Westchester County 636
U.S. ex rel. Anti- Discrimination Center v. Westchester County 637
Notes and Questions 644

F. Interpretation and Application of AFFH by HUD and  
Other Agencies 649
1. HUD 649
2. Other Departments and Agencies and the AFFH Mandate 650

Chapter Summary 653

PART VI
PROTECTED CHARACTERISTICS 655

CHAPTER 14

Race, Color, Religion, and National Origin 657

A. Defining Terms 657
Saint Francis College v. Al- Khazraji 659
Shaare Tefila Congregation v. Cobb 662
Notes and Questions 663

B. National Origin 664
Reyes v. Waples Mobile Home Park Ltd. Partnership 665
Notes and Questions 670

C. Religion 672
Notes and Questions 673

Chapter Summary 676

CHAPTER 15

Sex as a Protected Characteristic 677

A. Sex Discrimination 678
B. Sexual Harassment 679

Fox v. Gaines 680
DiCenso v. Cisneros 684
Notes and Questions 687

C. Domestic Violence 698
Butler v. Sundo Capital, LLC 699

Notes and Questions 702



xxii Contents

D. Sexual Orientation and Gender Identity 707
Notes and Questions 709

Chapter Summary 712

CHAPTER 16

Familial Status 713

A. Background and Prevalence of Discrimination Against Families 
with Children 713

United States v. Louis A. Rupp, II 715
Notes and Questions 718

B. Familial Status Discrimination and Statutory Protections 719
Notes and Questions 721

C. Numerical Occupancy Limits 724
1. Privately Imposed Occupancy Standards 728

Mountain Side Mobile Estates Partnership v. HUD 729
U.S. v. Badgett 735
Notes and Questions 737

2. Government- Imposed Occupancy Standards 742
Fair Housing Advocates Ass’n, Inc. v. City of Richmond 

Heights, Ohio 742
Notes and Questions 746

D. The “Housing for Older Persons” Exemption 747
Simovits v. Chanticleer Condominium Ass’n 749
Notes and Questions 753
A Note on Senior Housing and Disability 758

E. Group Homes for Youth 761
Notes and Questions 762

Chapter Summary 766

CHAPTER 17

Disability Rights in Housing 767

A. Protections Under the FHA and the Structure of §3604(f) 769
B. Defining Disability 771

Bhogaita v. Altamonte Heights Condominium Ass’ns, Inc. 777
Notes and Questions 781

C. Reasonable Accommodations 782
Notes and Questions 786
Jankowski Lee & Associates v. Cisneros 792
Notes and Questions 795
Giebeler v. M & B Assoc. 797
Notes and Questions 805

D. Reasonable Modifications 814
E. Design and Construction Requirements 816

1. Design and Construction: Overview 816
2. Design and Construction: Application 819



 Contents xxiii

United States v. Edward Rose & Sons 820
United States v. Quality Built Construction, Inc. 821
Notes and Questions 825

F. Direct Threat to Health and Safety 829
1. Who Has the Burden of Proof on Direct Threat to Health  

or Safety or Substantial Physical Damage? 830
2. What Is the Scope of the Direct Threat Defense? 830
3. How Might a Direct Threat Defense Arise in the Land Use  

Context? 831
4. Are Certain Assistance Animal Breeds Inherently Dangerous? 832
5. What Is the Housing Provider’s Obligation Following  

Recent Overt Acts That Pose Safety Threats? 832
6. May a Housing Provider Address a Health or Safety Threat  

Through an Accommodation That a Person with Disability  
Does Not Want 834

G. Land Use Discrimination and Group Homes 834
1. Single- Family Restrictions: FHA Coverage 836

City of Edmonds v. Oxford House, Inc., et al. 837
Notes and Questions 843

2. Single- Family Restrictions: Reasonable Accommodations 846
Notes and Questions 847

3. Other Restrictions on Group Homes 852
Larkin v. State of Michigan Department of Social Services 852
Notes and Questions 856

H. Other Disability Rights Statutes in Housing: Section 504  
and the ADA 860

Chapter Summary 863

CHAPTER 18

Source of Income (Protected by State and Local Law) 865

A. State and Local SOI Protections 866
Commission on Human Rights and Opportunities v. Sullivan 

Assocs. 866
Notes and Questions 876

B. Approaches Under the FHA 880
Housing Rights Initiative v. Compass, Inc. 881
Notes and Questions 884

Chapter Summary 886

Table of Cases        887
Index                      899


