Preface to the Sixth Edition
e 2

Tort law continues to evolve with the emergence of Al and the eruption of public
health crises. In this edition we include recent caselaw addressing the COVID pan-
demic, the opioid epidemic, and the impact of social media algorithms on children. We
have also revised and added notes to reflect important developments in the field,
including notes on Al and products liability, as well as significant revisions to the treat-
ment of medical monitoring and vicarious liability for sexual assault in the third Torts
Restatement.

We once again are keen to acknowledge the editorial support provided by Aspen
Publishing, especially from Joe Terry and Shannon Davis, and by Tom Daughhetee,
Melanie Field, Darren Kelly, and William Mahoney of The Froebe Group. We also
benefited from outstanding research assistance provided by Julia Jean Citron, Jacob
Cohen, Lev Cohen, Brian Curtis, Danielle Dascher, Isabella Feiertag, Elizabeth Guo,
Gold Iro, Sami Islam, Diane Lee, Maya McCollum, and Anthony Valdez. Our work on
this edition has been generously supported by the Benjamin C. Cardozo School of Law,
Fordham University School of Law, Harvard Law School, and the University of Virginia
School of Law.

John C.P. Goldberg
Leslie C. Kendrick
Anthony ]. Sebok
Benjamin C. Zipursky

Cambridge, MA; Charlottesville, VA; New York, NY
January 2026
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Preface to the First Edition
e 2

This book has been written to help a new generation of law students learn an area of
law—Torts—that is at once ancient and contemporary, rule-governed and flexible,
well-established and controversial.

American tort law traces back to the law of medieval England, a time and place in
which government efforts to secure citizens’ security from injury were relatively mod-
est. Today, tort law—itself a complex institution— exists within a vastly more com-
plex regulatory state that devotes substantial effort to promoting safety and to
providing for citizens’ welfare. We hope to give students a sense of where tort law has
come from, and of the roles it plays, and might play, in our modern system of govern-
ment.

As an evolving body of doctrine shaped in courtrooms around the country, tort law
simultaneously empowers and limits individuals in their ability to invoke the legal
system, and likewise empowers and limits legal decision-makers such as judges and
juries faced with the task of deciding whether to hold one person liable for another’s
injuries. We aim to help students appreciate both the constraining and the power-
conferring aspects of tort law.

Tort has been a part of American law since the nation’s founding. Today, however,
it is at a crossroads: Lawyers, politicians, and academics disagree sharply about its
continued utility and viability. We seek to enable students to see why tort law is basic
to our legal system, but also why it has become a source of controversy.

In pursuing these pedagogic goals, we have been guided by five themes:

1. As its title suggests, this book is organized around the general theme of respon-
sibilities and redress. Tort law, in our view, has two fundamental features. First, it
articulates and imposes on members of society a set of legal obligations—i.e.,
responsibilities—to avoid injuring others. Second, it empowers persons to bring suit
to establish that they have been injured by another’s failure to heed this sort of
obligation—i.e., to pursue and obtain redress. Tort is a core part of the first-year cur-
riculum for these reasons: It examines the law’s imposition of basic obligations not to
injure others, as well as the law’s recognition of the right of aggrieved persons to seek
redress through the courts for violations of those obligations.

2. We have edited the cases in this book lightly, in a conscious effort to allow read-
ers to experience the “thick” contexts out of which tort law emerges. Put simply, we aim
to allow students to read the facts of each case for themselves. We also try to let the
judges speak for themselves through their opinions. Our hope is that this approach will
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help beginning law students appreciate the degree to which judgments about legal
responsibilities are sensitive to facts, and to see that common-law principles are not
extracted from some “heaven of legal concepts,” but instead derive from ordinary expe-
rience. Further, we hope that, by presenting cases edited in this way, we will aid stu-
dents in developing the capacity to read carefully, an essential tool for good lawyering.

3. The cases and the notes in this book aim to demonstrate to students how the
substance of a body of law like torts is heavily influenced by rules of procedure, by the
institutions that have been created to handle tort litigation, and by other bodies of law
that address some of the same conduct and issues addressed by tort law. Thus,
throughout the book, we point out ways in which the demands of trial and appellate
processes shape tort doctrine. In various places, we also explore the role played by
legislatures in developing, or responding to developments in, tort doctrine. Another of
the book’s aspirations is to ensure that students appreciate that tort is but one part of
the law, and that it can only be adequately understood in relation to other areas of law,
including civil procedure, contracts, property, employment law, anti-discrimination
law, and constitutional law.

4. Apart from retaining “classic” tort opinions that all law students are expected to
know, we have sought as much as possible to use contemporary cases presenting situ-
ations that students will be able to recognize. We hope that, by employing these sorts
of cases to illuminate the basic concepts of tort law, we will make the subject less
archaic and mysterious to novice lawyers, while also helping them to begin to think for
themselves about the various choices that courts and lawmakers must make as they
carry tort law forward into the future. We also believe that the use of relatively recent
cases will help students perceive the relevance of the subject and the significance of the
issues that are currently in play in the law of tort.

5. This book adopts a perspective on law that we hope is refreshing. It is, of course,
vital that first-year law students come to appreciate that “the law” is not a rule
book—that there is play in its joints and deep tensions in its soul. Yet it is equally
important that students not be left with the skeptical lesson that law is nothing more
than what a particular judge or jury says it is. Thus, in these materials, we strive to help
students grasp how the key concepts of tort— concepts such as “reasonable care,” “cau-
sation,” and “intent”—structure and organize legal analysis even as they point it in
new directions. A good lawyer, we hope to demonstrate, is one who appreciates both
the limits and the flexibility of tort doctrine; one who has a sense of how to make
innovative and progressive arguments from within the law. For these reasons, our book
has a number of distinctive features. Particularly in its early chapters, it contains a good
deal of expository text, in part to help students overcome the steep learning curve
encountered in the first weeks of law school. It also contains a number of opinions
from intermediate appellate courts, in part because these courts tend to approach cases
as presenting problems in the application of law, rather than occasions to rework it.
The book also includes some “easy” cases. These opinions can help students avoid basic
confusions by providing clear examples of certain torts, or certain concepts. Lastly, the
notes following the principal cases strive to be explanatory rather than Delphic. If our
own engagement with this subject has taught us anything, it is that tort law, even when
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presented in a relatively straightforward way, is more than rich enough to captivate
students and professors alike.

We owe more debts than we can acknowledge. Thanks to the many faculty and stu-
dents who over the years have taken the time to review draft materials, to make sugges-
tions for improvements, and to correct our mistakes. Equal thanks to our students for
bearing with us as we have field-tested the book manuscript and our revisions to it. Each
edition has benefited from careful and insightful comments provided by anonymous
reviews arranged by our editors at Aspen Wolters Kluwer Law and Business.

The book has benefitted from the excellent research assistance of Vijay Bilaga, Lia
Brooks, Will Edmonson, Kristina Hill, James Killelea, Erin McMurray, John Rue,
Michael Samalin, Lillith Shilton, Elizabeth TeSelle, and Allen Woods. Renee Cote and
Curt Berkowitz provided expert editorial assistance in preparing the original manu-
script for publication. Jessica Barmack, Melody Davies, Elizabeth Kenny, Carol
McGeehan, and Richard Mixer were instrumental in launching this project, helping it
take shape, and seeing it through to initial publication. Renee Hawkins generously
served double-duty as word processer and editorial advisor. Enid Zafran prepared the
Table of Cases and Index. The publication of the first edition was made possible by
generous research support from Brooklyn Law School, Fordham University School of
Law, and Vanderbilt University Law School.

John C. P. Goldberg
Anthony J. Sebok
Benjamin C. Zipursky
Nashville, Brooklyn, Manhattan
April 2004
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