Preface & Acknowledgments

PART I DEBT & INVESTOR CONFLICT

CHAPTER 1 The Theory of a Federal Law of Corporate
Reorganization

I. Creditors and Debtors in a World Without Bankruptcy
II. Drawbacks of the State-Law Approach
III. The Federal Bankruptcy Overlay

CHAPTER 2 Bonds, Present Value, and Expected Value

I. Bond Basics
II. Bond Pricing: Yield and Present Value
III. Bond Pricing: Risk and Expected Value
IV. Unmatured Interest and the Allowed Amounts of Creditor Claims

CHAPTER 3 Reorganization Without Bankruptcy? Workouts and
Holdouts

I. The Costs of Bankruptcy
II. The Creditor Holdout Problem
Problem: Leveraging and Deleveraging at Idea Corp.
III. Can Creditors Solve Their Collective-Action Problem Contractually?
Aladdin Hotel Co. v. Bloom
IV. The Trust Indenture Act

CHAPTER 4 Why Borrow at All?

I. Debt and Discipline
II. Debt and Taxes
III. Risk and Return
IV. Risk Aversion and the Cost of Equity
V. Conclusion

CHAPTER 5 Secured Debt

I. Negative Pledge Covenants for Unsecured Creditors
Chrysler Corporation Consent Solicitation
Kelly v. Central Hanover Bank & Trust Co.

XV

12

19

19
21
26
29

35

35
36
37
38
39
44

47

47
48
51
54
58

59

59
61
66



Contents

II. Negative Pledge Covenants for Secured Creditors 75
III. Secured Debt and Social Wealth: The Problem of Involuntary
Creditors 77
CHAPTER 6 Senior Debt and Subordinated Debt 81
I. Why Secured Debt? (Continued): Voluntary Creditors And Debtor
Misconduct 31
A. The Problem of Debtor Misconduct: Who Is Harmed? 81
B. Advanced Debtor Misconduct: Asset Substitution and Risk
Expansion 85
II. A General Framework for Creditor-Shareholder Conflict 88
III. Consensual Subordination 89
American Bar Association, Corporate Debt Financing Project,
1971 Commentaries on Model Indenture Issue 90
American Electric Power Company Prospectus 93
PART II PLAN CONFIRMATION 103
CHAPTER 7 Absolute Priority and Company Valuation 105
I. Absolute Priority in Reorganizations 105
Case et al. v. Los Angeles Lumber Products Co. 109
II. The Methods of Company Valuation 119
A. Discounted Cash Flows 120
B. Market Multiples 121
C. Comparable Transactions 122
D. A Simple Valuation Question 122
E. The Complexities of Valuation: In re DBSD North America 122
In re DBSD North America, Inc., et al. 123
CHAPTER 8 Class Voting Under the Bankruptcy Code 133
I. Delay and Discontent Under the Old Act 133
II. Congress’s Response: The 1978 Bankruptcy Code 135
II. But Which Votes Count? Designation and DBSD Revisited 137
In re DBSD North America, Inc. (Part Il) 138
IV. What About Protecting Minority Creditors? Voting and the
“Best Interests” Test 151
CHAPTER 9 Cramming Down Junior Claimants 155
I. The New Value “Exception” 156
Bank of America National Trust & Savings Association v.
203 North Lasalle Street Partnership 157
II. The Gifting Exception 166

In re DBSD North America, Inc. (Part Ill) 167



CHAPTER 10 Cramming Down Secured Creditors

L.

IL.

Retained-Lien Plans

A. Oversecured Creditors

B. Undersecured Creditors: Recourse

C. Undersecured Creditors: Nonrecourse

D. Undersecured Creditors: The § 1111(b)(2) Election

E. A Double Benefit for Nonrecourse Creditors?

F. Summary Table

Collateral Sales and the Dubitable Meaning of “Indubitable
Equivalent”

CHAPTER 11 Unfair Discrimination and Reinstatement

L
IL.

Unfair Discrimination Under the Cramdown Rules
The Reinstatement Option

CHAPTER 12 Post-Petition Interest in Chapter 11

L.

II.

II1.

IV.

Oversecured Creditors: Which Interest Rate?

In the Matter of Terry Limited Partnership

Undersecured Creditors: Is No Interest Owed?

United Savings Association of Texas v. Timbers of Inwood Forest
Associates, Ltd.

Unsecured Creditors: The Problem of the Solvent Debtor

In re Dow Corning Corporation

Unsecured-Creditor Claims Against Third Parties

United States v. Richard A. Bruno and Robert J. Bruno

PART 111 RUNNING THE DEBTOR

CHAPTER 13 Operating and Financing the Debtor in Possession

L

II.

III.

Bankruptcy’s Overseers

A. The United States Trustee

B. The Creditors’ Committee

C. The Examiner

D. The (Bankruptcy) Trustee

Administrative Expenses and D.I.P Priorities

A. The Code’s Treatment of Post-Petition Financing
In re Swedeland Development Group, Inc.

B. The Financing Order and Creditor Negotiating Leverage
Peter J. Antoszyk, Trends in Debtor in Possession Financing

Conversion and Dismissal

Inre BHS & B Holdings, LLC

CHAPTER 14 Supplying the Debtor in Possession

L.

Executory Supply Contracts
A. Executory Contracts in Which the Debtor is the Buyer

Contents

177

177
179
180
181
183
186
187

189

191

191
197

201

202
202
207

207
213
214
226
227

231

233

233
233
234
235
235
235
236
238
249
250
261
261

269

269
270



Contents

B. Executory Contracts in Which the Debtor Is the Seller
Lubrizol Enterprises, Inc., v. Richmond Metal Finishers, Inc.
II. Ongoing Vendor Relationships and Pre-petition Debt
In the Matter of Kmart Corporation

CHAPTER 15 Unions and Chapter 11

I. How Deep of a Pay Cut Is “Necessary”?
Wheeling-Pittsburgh Steel Corporation v. United Steelworkers
of America, AFL-CIO-CLC
Truck Drivers Local 807 v. Carey Transportation Inc.
II. Negotiating in Good Faith: Can the Debtor Hire Scabs?
In re Electrical Contracting Services Company
III. Using Chapter 11 to Cut Retirement Benefits

PART IV RE-ORDERING CLAIMS

CHAPTER 16 Fraudulent-Transfer Disputes in Chapter 11

I. State and “Common Law” Fraudulent-Transfer Law
II. The Federal Overlay
II. Fraudulent Transfers and Corporate Groups
In re TOUSA, Inc.

CHAPTER 17 Leveraged Buyouts

Wieboldt Stores, Inc., Individually and on Behalf of Its Official
Committee of Unsecured Creditors v. Jerome M. Schottenstein
Boyer v. Crown Stock Distribution, Inc.

CHAPTER 18 Voidable Preferences

I. The Elements and Burdens of Section 547
II. Preferences and Insider Guarantees
Levit, Trustee of V.N. Deprizio Construction Co. v. Ingersoll Rand
Financial Corporation

CHAPTER 19 Equitable Subordination & Recharacterization of Debt

I. Bankruptcy Subordination of Controlling Shareholders
In the Matter of Herby’s Foods, Inc.
II. Subordination Versus Recharacterization
III. Subordination of Non-Shareholder Creditors
In the Matter of Clark Pipe & Supply Co., Inc.
In the Matter of Clark Pipe and Supply Co., Inc.

CHAPTER 20 Consolidation and Securitization

I. How Common Should Consolidation Be?
Eastgroup Properties v. Southern Motel Assoc., Ltd
In re Owens Corning

II. A Note on Asset Securitization

272
273
278
279

287
288

289
305
318
319
328

331

333

333
335
337
339

357

358
374

387

387
390

390

403

403
404
414
416
416
426

435

435
436
445
459



PART V REORG ALTERNATIVES

CHAPTER 21 Advanced Workout Topics

I. Exit Consents and Duties to Creditors
Delaware Court of Chancery Katz v. Oak Industries Inc.
North American Catholic Educational Programming Foundation,
Inc. v. Gheewalla
II. Creditors’ Allowed Claims After a Workout
LTV Corporation v. Valley Fidelity Bank & Trust Company
(In re Chateaugay Corporation)

CHAPTER 22 Going-Concern Sales Under Section 363: Judicial
Resistance

In re The Lionel Corporation
In re Braniff Airways, Inc.

CHAPTER 23 Going-Concern Sales Under Section 363:
The New Paradigm

In re Chrysler LLC
In re Torch Offshore, Inc.
In re ICL Holding Co.

CHAPTER 24 Going-Concern Sales Under Section 363:
Managerial Incentives

In re Summit Global Logistics, Inc.
In re Family Christian LLC

PART VI SYSTEMIC RISK & BANKRUPTCY

CHAPTER 25 Distressed Financial Firms

I. Bankruptcy and Banking
II. Shadow Banking and Bailouts
Richard Squire, Insolvency Versus Illiquidity in the 2008 Crisis
and the Congressional Imagination
III. Orderly Liquidation of Nonbank Financial Firms
Mark A. McDermott & David M. Turetsky, Restructuring Large,
Systemically-Important Financial Companies:

An Analysis of the Orderly Liquidation Authority, Title Il of the

Dodd-Frank Wall Street Reform and Consumer Protection Act

CHAPTER 26 Financial Contracts

I. A Primer on Derivatives and Repos
A. Futures and Forwards
B. Options
C. Swaps

Contents

461

463

463
465

476
483

484

491

493
506

511

512
517
523

535

536
547

565

567

567
569

569
584

585

601

601
601
602
603

xiii



Contents

D. Credit Default Swaps
E. Repos
II. The Function of the Safe Harbors
Mark J. Roe, The Derivatives Market’s Payment Priorities as Financial
Crisis Accelerator
III. The Widest Harbor of All? “Settlement Payments” Under the Code
In re Enron Creditors Recovery Corp.

Table of Cases
Table of Statutes
Index

604
605
606

607
623
623

639
641
645





