
xi

Introduction  xix
Acknowledgments  xxxiii

	 1	 PERJURY AND FALSE STATEMENTS  1
A.	 Perjury  1

Bronston v. United States  3
Notes and Questions on Bronston  7
The Case Against President Clinton  12

B.	 False Statements (Section 1001)  19
United States v. Moore  20
Notes and Questions on Moore  23
Brogan v. United States  25
Notes and Questions on Brogan  30

	 2	 OBSTRUCTION OF JUSTICE  33
A.	 The Nexus to Justice  34

United States v. Aguilar  34
Notes and Questions on Aguilar and Obstruction  41

B.	 Lawyers and Obstruction  42

C.	 Section 1512  48

	 3	 CRIMINAL LIABILITY   
OF CORPORATIONS  55
A.	 Classical Approach  56

United States v. Hilton Hotels Corp.  58
Notes and Questions on Hilton Hotels  61

C O N T E N T S



xii	 Contents

Anderson Jury Startles Court with Question  64
Commonwealth v. Life Care Centers of America, Inc.  67
Notes and Questions on Life Care Centers of America  71

B.	 The MPC Approach  72
Model Penal Code  72
Model Penal Code and Commentaries  73
Notes and Questions on the MPC  75

C.	 The Academics  81
II. �The Corporate Ethos Standard of Corporate Criminal 

Liability  81
Notes and Questions on Bucy Excerpt  87

D.	 The Department of Justice View on Corporate Criminality  88
Notes and Questions on the DOJ Rules  93

	 4	 MENS REA IN WHITE-​COLLAR CRIME  97
A.	 The Mens Rea of Mistakes in Federal Cases  99

Liparota v. United States  100
Notes and Questions on Liparota  106
United States v. Wilson  107
Notes and Questions on Wilson  114

B.	 “Willfully”  115
Cheek v. United States  118
Notes and Questions on Cheek  125
Mistrial Is Declared in Tax Withholding Case  127
Tax Protester Wins One Over U.S. Government  128
Bursten v. United States  132
Notes and Questions on Bursten  134
Note on “Willfulness” in Other White-​Collar Crimes  134
United States v. Peltz  137
Comment on the Mens Rea Requirement for Securities Law 
Violations  140

C.	 “Corruptly”  147
1.  What Does “Corruptly” Mean?  147
2.  The Problem of Mixed Motives  150
3.  A Contemporary Note  153
4.  “Corruptly” in Other Contexts  155



xiiiContents

The Lewis Carroll Offense: The Ever-​Changing Meaning of 
“Corruptly” Within the Federal Criminal Law  159

D.	 Willful Ignorance  166
Notes and Questions on Enron and Willful Ignorance  168

E.	 Strict Liability/​Vicarious Liability  183
The Case of Charles Keating  185
Keating v. Hood  187

	 5	 SECURITIES FRAUD  193
Introduction: Rule 10B-​5  193

Securities Regulation  194

A Note on the Willfulness Requirement  196

A.	 Insider Trading: The Classical Theory  196

B.	 Refinements of the Classical Theory  199
1.  Mens Rea/​Personal Benefit  199
2.  Nexus to Purchase  207
Notes and Questions on Chiarella and Dirks  211
3.  Regulatory Response  211

C.	 Insider Trading: The Misappropriation Theory  213
United States v. O’Hagan  215
Notes and Questions on O’Hagan and the Goal of Insider 
Trading Law  227
Note on the Significance of “New” Rule 10b5-​2  234
A Note on the “In Connection With” Requirement  234

D.	 Insider Trading in the Enron/​Worldcom Era: The 
Sarbanes-​Oxley Law  236
United States v. Mahaffy  238
Notes and Questions on Mahaffy  240

	 6	 MAIL FRAUD  243
A.	 The Roots of Fraud in Theft  244

1.  The Common-​Law Background  244
The Case of the Carrier Who Broke Bulk Annon v. The Sheriff  
of London  245
Rex v. Chisser  246
The King v. Pear  247



xiv	 Contents

Notes on Early Theft Law  248
2.  The Persistence of Common-​Law Concerns  250
3.  Theft of Intangibles  252
Lund v. Commonweath  253
Notes and Questions on Lund  255
4.  The Key Question: Crime — ​or Breach of Contract?  255
Commonwealth v. Mitchneck  255
Notes and Questions on Mitchneck  257
5.  The Shift to False Pretenses  257
People v. Sattlekau  257
Notes and Questions on Sattlekau and False Pretenses  262

B.	 The Mail Fraud Statute  262
1.  Falsehood, Reliance, and Materiality  262
Lustiger v. United States  263
Notes and Questions on Lustiger  269
United States v. Regent Office Supply Co.  269
Notes and Questions on Regent Office Supply  278
Further Note on Materiality  278
2.  The Mailing Requirement  280
Schmuck v. United States  281
A Further Note on the Mailing Requirement  284

C.	 “Honest Services” and the Intangible Rights Doctrine  286
United States v. Margiotta  287
Notes and Questions on Margiotta  291
McNally v. United States  291
Notes and Questions on McNally  301

D.	 The Continuing Concept of “Property”  301
Carpenter v. United States  301
Notes and Questions on Carpenter  305
Piggie Indictment Has Ramifications  306
United States v. Walters  309
Notes and Questions on Walters  311
Toulabi v. United States  311
Notes and Questions on Toulabi  314
Cleveland v. United States  314
Notes and Questions on Property Rights  321



xvContents

E.	 The New Law of Section 1346  324
1.  The Post-​McNally Adjustment  324
2.  The Question of Fiduciary Duty  329
3.  Tort vs. Crime or Contract vs. Crime?  332
4.  The Question of Harm  334
5.  The Relevance of State Law  336
6.  Lingering Questions About Harm  337

	 7	 PUBLIC CORRUPTION  347
A.	 Bribery of Federal Officials  348

1.  Section 201  348
United States v. Williams  348
United States v. Choy  357
Notes and Questions on Williams and Choy and the Official Act 
Requirement  359
McDonnell v. United States  361
Notes and Questions on Valdes and McDonnell  373
Everything You Need to Know About Sen. Robert Menendez’s 
Corruption Saga  378
Bob Menendez Charges, Explained  380
United States v. Arroyo  384
Notes and Comment on Arroyo and the Quid Pro Quo 
Requirement  390

B.	 Gratuties  394
United States v. Sun-​Diamond Growers of California  396
Notes and Questions on Gratuities  403

C.	 18 U.S.C. § 666  410
A Final Note on Section 666  416

D.	 Extortion and Bribery: “Official Right”  417
Notes and Questions on McCormick  421
Evans v. United States  422
Notes and Questions on Evans  426
United States v. McGregor  430
Notes and Questions on McGregor  438
United States v. Terry  440
Notes and Questions on Terry  445



xvi	 Contents

United States v. Ring  445
Notes and Questions on Ring  450
Ocasio v. United States  451

E.	 The Foreign Corrupt Practices Act  462
1.  Introduction  462
2.  Obtaining or Retaining Business  466
United States v. Kay  466
Notes and Questions on Kay  475
Note on Updating Kay  477
3.  Other Elements of an FCPA Offense  482
United States v. Aguilar (Lindsey Manufacturing)  484
United States v. Carson (Control Components, Inc.)  486
Notes and Questions on Aguilar, Carson, and “Foreign Official” and 
“Instrumentality”  489
4.  Exceptions and Defenses  494
5.  A Postscript on Government Enforcement Strategies  497
Remediation, Cooperation Critical to Lower FCPA Sanctions 
from DOJ  497

	 8	 PRIVATE EXTORTION  501
A.	 Some Background Notes on the Origins of Extortion Law  501

1.  Blackmail  501
2.  “Protection”  504

B.	 The Hobbs Act and Its Origins in the Labor Movement  506
Note on the Interstate Commerce Issue  509

C.	 Economic Extortion Under the Hobbs Act  509
1.  Wrong, Force, and Fear in the Marketplace  511
Viacom Int’l v. Icahn  511
Notes and Questions on Viacom  515
2.  Private Economic Power in a Political Context  518
United States v. Albertson  518
Notes and Questions on Albertson  532
3.  An Entitlement to Freedom from Market Force?  532
Brokerage Concepts, Inc. v. U.S. HealthCare, Inc.  533
Notes and Questions on Brokerage Concepts  539

D.	 Property Rights and the Hobbs Act  540
Notes and Questions on Scheidler  543



xviiContents

	 9	 MONEY LAUNDERING  547
A.	 Introduction  547

B.	 Section 1956  553
1.  Overview  553
2.  Financial Transactions  553
3.  Proceeds  556
United States v. Morelli  556
Notes and Questions on Morelli  563
United States v. Allen  564
Notes and Questions on Allen  568
4.  Comingled Funds  573
5.  Promotion  575
United States v. Valuck  579
Notes and Questions on Valuck  584

C.	 Section 1957  586
1.  Introduction  586
2.  Proceeds  586
3.  Defining the “Actus Reus” of Money Laundering  593
United States v. Sharon Kay Allen  593
Notes and Questions on Allen  597
4.  Comingled Funds  597
United States v. Rutgard  597
Notes and Questions on Rutgard  602
5.  A Note on Tracing  602
6.  The Knowledge Requirement  603
7.  A Note on Third Parties  603
United States v. Campbell  604
Notes and Questions on Campbell  609
8.  A Note on Sentence Enhancement  611
9.  Money-Laundering Law: A Final Appraisal  612

	 10	 CYBERCRIME  613
A.	 Introduction  613

B.	 Computer Intrusions  614
United States v. Morris  615
A Note on Morris  623



xviii	 Contents

United States v. Mitra  623
A Note on Mitra  626

C.	 Unauthorized Access  627
A Note on Damages  636

D.	 Intellectual Property Crimes  637
United States v. LaMacchia  638
Notes and Questions on LaMacchia  644

E.	 Encryption: The Digital Millennium Copyright Act  649
SHOW: Morning Edition (10:00 AM ET) — ​NPR  650
Jail Time in the Digital Age  652

F.	 Trade Secrets: The Economic Espionage Act  659
Economic Espionage: Protecting American’s Trade Secrets  660

Appendix A � Federal Sentencing Under the Advisory Guidelines  667
Appendix B � Statutory Supplement  691
Table of cases  753
Index  759


