CONTENTS

Chapter One. Trial Basics

1.1 Trials and JUSTICE .evverveeuirieieieereee e 1
1.2 Getting Started.....c.courueuirinieiirinieiienieiciseeieerieeee et 2
1.3 Trial Procedures......ccccieieieieieiecicceceeteeeteete st 3
O B 1 1o TSRS 6
LAT  I0CEGLILY vttt 6
1.4.2  CONIAENCE ..oviveeieeieiieieieeiectee ettt 7
1.4.3  ConSIderation ......ccueeverierierieeiiesieseenieeiteeiesee e esaeeaeeeeseeeseeeseenns 8
1.5 Trial ELhiCS .cvieiiitiiiiciiceieiieieteeee ettt aens 9
1.5.1  Duties t0 CHENtS...ccveierierieriieieeiesieieieiesiesiesie e seeeeeessessessessessessens 9
1.5.2  Duties t0 the COUTT ..eviirieriiriiririeieieteeeee e 10
1.5.3  Duties to Adversaries and Third Parties......ccocevvervircievieneneniennne 12

Chapter Two. Case Analysis and Storytelling

2.1  'The Idea of a Persuasive StOry ......ccovueueinierererieiininieierinieeneeecsesieenenes 13
2.1.1  Trials @s STOTIES cueuveuerueieirieieierieei et 13
2.1.2  Planning a Sample Story....ccoeeereerinieinineinreceeneeceeeee 14

2.2 'The Ethics of Persuasive Storytelling..........ccoveeciniecineicneinniccennne. 16
2.2.1  Assuming You “Know” the Truth.......ccccooeiiiiiinnin 16
2.2.2 Assuming You Do Not Know the Truth........cccooiiiiiiinnnnn 17
2.2.3 'The Special Case of the Criminal Law ....c..cccovueinnecinnciniecnnnn 18

2.3 Preparing a Persuasive Trial Story........ccccooociiiiiiiiiiii, 19
2.3.1 Developing Your Theory, Theme, and Frame......cccocccevvvcininicnnnnnes 19

2311 TREOLY ettt 19
2312 TREME it 21
2.3.1.3  Frame .cocociiiiiiiiiiiiiiciiccec et 21

Modern Trial Advocacy xiii



Contents

2.3.2  Planning Your Closing Argument...........cccccvveuivincininicininccnnne. 22
2.3.3  Planning Your Case-in-Chief...........cccccociiiiiiini 22
2.3.3.1  Consider Your Potential Witnesses and Exhibits ................. 23

2.3.3.2  Evaluate Each Witness Individually.......c.cccooeininiinnnnnn 23

2.3.3.3  Decide Which Witness to Call........cccoocevviniriniinieirienee. 24

2.3.4 Planning Your Cross-Examinations ...........ccceceveevveuieinicinincennnnen. 25
2.3.5 Reevaluating Everything You Have Done..........cccccccciiiiininninns 25

2.4 CONCIUSION 1tivitieeieeieiieieiesteete ettt ettt sb b s re et beeseeseessessessesens 26

Chapter Three. Trial Tools

3.1 Advocacy ToOls..c.ooeiririeiiinicieecee s 28
311 Organization .......cccceeiiiiiiiniciiiiiciniceee e 28
3.1.1.1  Primacy and Recency .......ccccovuiiviiicinniinciiniicce, 28

3.1.1.2  Sequencing......ccccooveiiiiiiiiiiiiiiee s 29

3.1.1.3  Contrast and AppOSition ..........cceceururuiuiiiiiiininiiiiiiecccne 30

3.1.14  Repetition and Duration ........cccceveeveeenevenenerecneineneenennen 31

31,2 CONTENT ettt ettt et st sreeneene s sreeneean 32
3.1.2.1  Details i 32

3.1.2.2  Reflective QUestioning ..........cccoeueurueueuiuiiiinininiiiiiccicccaes 34

3.1.2.3  EVOCAUION weeriiieiiiiiiiiiecieceececcte et 35

3.1.2.4  Visual Aids oo 36

3.1.2.5  Headlines and Transitions........ccoceeeeereirenenineneneneneene 36

3.2 Witness Preparation.......ccccecerieniiiiiicieniienieiecee e 37

Chapter Four. Persuasion Theory

4.1 SCrPE TREOIY cuveiiieiiietciitcte ettt 42
4.2 How Script Theory Works ......coeevimeirneinnicirinicnccneeneceneeaes 42
4.2.1  Harmonization .......ccecerverueeesieeieieieiesiesiessessessessesseessessessessensenes 42
422 GAPS ceeeeitceerte ettt 43
4.2.3  INLEIENCES .ioviruieuieiieieieie sttt sttt ae s 44
4.2.3.1  The Coherence Inference.........c.ccevvevuivriseseeeereereeierenenne. 45

4.2.3.2  The Causation Inference..........ccceuevuevievriseseseeeeeeieienennn 45

Xiv National Institute for Trial Advocacy



4.3

4.4

Contents

4.2.3.3 The Goal Inference.........cceevevvevrisrereerierieeeieieiesese e 45
4.2.3.4  'The Availability Inference.....c.ccccerevevneerneinnccnnccnnnes 46
4.2.3.5 Other Common Inferences........cccoevveierrevecievierierieniesrennenne 46
What Script Theory Does Not Do.....c.oovvveeiniiriininiciniccnecncccnne, 46
4.3.1  Overcoming SCIIPLS c.cveveirueuirieieiiieieeieeree sttt 46
4.3.2  Active and Passive Processing.........cocccevueueirincineiinncnnicecnne, 47
Credibility FACtors .....cccoiveiiinieiiincceceeeec e 48
441 RAPPOIT vttt 48
442 Reporting Bias.....ccoveernieininicininieineccnercte et 49
4.4.3  Knowledge Bias .......cccooeuiuiiiiiiiiiiiiiiiiiiciii 49
444 FIUCHCY ettt 50
4.45  Sleeper Effect.....ocviiiiiiiiiiiiiiiiiicicicccce e 50
4.4.6  Forewarning ........ccccoceviviiiiniiininiiice s 50
4.47  RECIPIOCILY ..oviiiiiiiiiiciiiccc s 51
4.4.8  S0CIAl PrOOf ..cvveiiiiiieiisiicttetetete ettt 51
449 SCAICITY .eveniitiieteiesieeet ettt sttt 52
4410 DECEPUON .vinvniviricieitsteteitrtet ettt 52

Chapter Five. Direct Examination

5.1

5.2

The Role of Direct EXamination ........ccceeveeeruenieinienieninesieeseseceeeee 55
5.1.1  Introduce Undisputed Facts.........cccooeueuiuiiiiiiininniniiiicccee, 55
5.1.2  Enhance the Likelihood of Disputed Facts ......cccocevvurererrcinennene. 56
5.1.3  Lay Foundations for the Introduction of Exhibits........c.cccccuvuenecn. 56
5.1.4  Establish the Credibility of Witnesses.......coccoveerereerereniecneneecnnes 56
5.1.5 Hold the Attention of the Trier of Fact.......ccccocerecirinieirinieinienns 57

The Law of Direct EXamination.........cecceereereruinieesienieieeseceeseceneeee 57
5.2.1  Competence of WILNESSES ....cvrvevererrereriruerieriereniniereeniesesesseseseenenes 57
5.2.2  Nonleading QUESTIONS ...coveveuerveuiiriereirieiieneeineeeee e 58
5.2.3  NAITATIVES cveeureireiiieniineeieeteeeteteste st sttt s sre e eaeeee 59
5.2.4  The Nonopinion Rule.......ccccoecriniiiininiininiincncncccneeeenes 59
5.2.5  Refreshing Recollection .........c.ccccoiiiininiiiiiiiiiiiiiiicccccae, 60

Modern Trial Advocacy XV



Contents

5.3 Planning Direct Examination........ccccccoiviiiiiniiiiniiiiiiicincce, 60
5.3.1  COMLENE tutttitieeiiteeiie ettt ettt et e st e sbte e bt esbe e s be e st e e saeeenbeeeeeean 61
5.3.1.1  What to Include .....ccoueviiriiiiieieieieeeee e 61
5.3.1.2  What to Exclude.....c.coeeiviiiiiniiieieeeeeeeeeee 63
5.3.2  Organization and StIUCTULC ......cecvrveuiirieiiireicceee e 65
5.3.2.1  Start Strong, End Strong: The Overall Examination ........... 67
5.3.2.2  Start Strong, End Strong: The
Sub-Examinations ........cceceeeeeieienienenieneseseeeeeeeeee e 68
5.3.2.3  Use Topical Organization.........ccccceeueueirincineeninncnncnene. 68
5.3.2.4 Do Not Interrupt the Action .......cccccceeieiviriniiiccciiiiinininiens 70
5.3.2.5  Give Separate Attention to the Details .....cccvveecerecnnenene. 71
5.3.2.6  Try Not to Scatter Circumstantial Evidence........c.ccceouucne. 71
5.3.2.7  Defensive Direct Examination
(Fronting Bad Information) ........ccceceeenrveinecccnnnceneenene 72
5.3.2.8  Affirmation Before Refutation.........ccceceeevineeeeceeieieiennns 73
5.3.2.9  Get to the PoINt..ccicicicieieieieeeee e 73
5.3.2.10 End with a Clincher .......cccocceviriiieieieeeeceeeeceee 73
5.3.2.11 Ignore Any Rule When Necessary........cccccoeeuveiiniinncncns 74
54  Questioning TechniqUe ....cceeoerieeririeiriniccrccrc e 74
5.4.1  Use Short, Open QUESHIONS ...c.cvveveeerirveiriereirieieiineereeriereeneereeneene 74
5.4.2  Use Directive and Transitional QUeStions ..........cccoecvrervecverenennnn 75
5.4.3  Reinitiate Primacy ....cccooeveerierieininieineeenec e 76
5.4.3.1  Ask General Headline Questions.........cccceeererireeeeieniennnne 76
5.4.3.2  Explain Where You Are Going........ccccceuvuvuvirueueucuiicinininnnnns 77
5.4.3.3  Use Body MOVEMENt ...c..covveviuirieiiinieieiriceinceeseeeeans 78
5.4.4  Ask Incremental QUESIONS. ...ccueueruiieuirienieiiieieicsieee e 78
5.4.5 Reflect Time, Distance, Intensity .......cocevveererieenenieinenieenenieens 80
5.4.6  Repeat Important Poines.......ccoveceverieirenieinenieineeeneeesceeens 82
5.4.7  Use Visual Aids....cceeeeierierieriesieeieieeceieeee et 83
5.4.8  Avoid Negative, Lawyerly, and Complex Questions............c.......... 84
5.5 Adverse and Hostile Witnesses.......covvurrreeeerierierierieniesieseereeeeeeeseessenenns 85
5.5.1  AdVErse WitneSSES. . ueuverreruerrerierreereereereeeessessessessessesseeseeseessessessenses 85

Xvi National Institute for Trial Advocacy



5.6

Contents

5.5.2  Hostile WItNESSES .vecvvirvierieeieeieriienieeie e sieesie e eee e sae e e e 86
5.5.3  SHHAEZY.c.uiiuiiuiiiiiiiiiii et s 86

Ethics of Direct EXamination ........cceevevvevierienienesiseeieieiesieseesie e 87
5.6.1  Witness Preparation..........ccceceuivueiruinieiiinicinicieeeesecseeeeeneneas 87
5.6.2  Offering Inadmissible Evidence .......cccoceoeovviiinneinniinncinecnn. 89
5.6.3  Disclosing Perjury........cocoeoiviiuiinineniniciiiiiiiccseessceseeees 89

Chapter Six. Cross-Examination

6.1
6.2

6.3

6.4

The Role of Cross-Examination .........ccecuevverieriesesesieeeeeiesiesiesieseeeeenns 91
The Law of Cross-Examination..........ccecuerierienerieneneeeeieieniesiesieseeeeens 92
6.2.1 Leading Questions Permitted ........ccoevvreirirreininieinieeenecineneeenn 92
6.2.2  Limitations 0N SCOPE...ccueveriririeieieieteienese ettt 92
6.2.3  Other ReStriCtionS ...cuveeueeeiiecieeeieiiesieeie e eeesteeste e eee e esaeesnesenens 93
The Content of Cross-EXamination .........cccccevevvisesvieeeeeienieniesiesneennns 95
6.3.1 Consider the Purposes of Cross-Examination.......c.ecccevveveenenencne. 95
6.3.2  Arrive at the “Usable Universe” of Cross-Examination .................. 96
6.3.2.1  The Entire Universe.....ccceveriererererieeeieieiesiessesiesseseennens 96
6.3.2.2  The Usable Universe .......ccccevcereriiririnieieieieniesiesesie e 96
6.3.3  Risk-Averse Preparation .........cccccccueiiieininininicicciiiiinciccceee 98
The Organization of Cross-Examination .......c..cccocvevevererinnecennecnnnnes 99
6.4.1  Organizing Principles ......c.cocvevirrerinnerinneinneineccnseeneeneeens 99
6.4.2  Guidelines for Organization ..........coceeeveererernreineeenereereneens 102
6.4.2.1 Do Not Worry About Starting Strong.........c.ceceevvueueennenee. 102
6.4.2.2  Use Topical Organization.........cccoevvvuciveecinnicinccnennene. 102
6.4.2.3  Give the Details First .....cccovveviivieiiienieiieiesieceee e, 103
6.4.2.4  Scatter the Circumstantial Evidence..........cccccevvirvirrinuenene. 104
6.4.2.5  Savea Zinger for the End ... 104
6.4.3 A Classic Format for Cross-Examination ...........cceevevververerrenennns 107
6.4.3.1  Friendly Information.......cccoceevecereneineneininicnenccnees 107
6.4.3.2  Affirmative Information .........cccceevrerieirenieeriieesesieenen 107
6.4.3.3  Incontrovertible Information.........ccccceeuevuevrisiseerierieeennnns 108
6.4.3.4  Challenging Information.........ccccccocoeeiiinininiiiiiiiiinnnnn 108

Modern Trial Advocacy Xvii



Contents

6.4.3.5 Hostile Information........cccoveeieerienieineineseeeeceeeenes 108
0.4.3.6  ZINEET wviviiiiiiiiiiiiiiiiic 108

6.5  Questioning Technique ........cccccceiiiiiiiiiiiiiiiiiiis 108
6.5.1  Planning for Control .........cccovueirireinnieinireireeeseereeeeenee 110
6.5.1.1  Avoid Written QUESTIONS ...ceveuveverrerierreeeereseeeeeeeeeeeeeneas 110
6.5.1.2  Using an Outline......ccoccciviiiiininiiiniiinciccieceee, 111
6.5.1.3  Referencing Your Outline.........cccccceiiviiiniiiicciiiiniinnines 112
6.5.2  Questions That Achieve Control.........cccceeeireininennieeeee, 114
6.5.2.1  Use Incremental QUEStIONS......cevveuerverieerienieinienieenienienenne 114
6.5.2.2  Use Sequenced Questions for Impact ......ccccvvverevrerevnnenee. 115
6.5.2.3  Use Sequenced Questions for Indirection........c.ccceecerveueenene 116
6.5.2.4  Use Sequenced Questions for Commitment.........cccceeueene. 117
6.5.2.5  Create a “Conceptual Corral” ........ccccooviiiiiiiiiinnn, 118
6.5.2.6  Avoid Ultimate QUESTIONS ..cveevvereeeerieriesrieriereeeeeeeeseeeeeenns 119
6.5.2.7  Listen to the Witness and Insist on an Answer ................. 120
6.5.3 Questions That Lose Control.......ccccevuerievenerininieieieieieieins 120
6.5.3.1  Nonleading QUESHIONS.......cceervrueiriieiririeireeireceenees 121
6.5.3.2  “Why” or Explanation Questions...........ccceeuvurueueueuiueenne. 123
6.5.3.3  Fishing QUeStions.......ccccceverueuirinierininieinincenreeee e 124
6534  Long QUESTIONS ...coveveirieriiriereirieteerieieeneereneseeseeeaeneennene 125
6.5.3.5  Gap QUESHONS ..c.covvviviiiiiiiiiiiic 126
6.5.3.6  “You Testified” QUESTIONS ...ovvevvereeierieieriesieseieeeieeeeeans 127
6.5.3.7  Characterizations and Conclusions..........coccceeverevrenucnnne. 129
6.5.4  Reasserting Control.........ccccvuciviniiiinciinniiiccecee 130
6.5.4.1  Refusal t0 AGree .c.oueinieuiirieiiiniciiircceccreeeeeeee 130
6.5.4.2  Invited Explanation .......c.cccoeerineinneinnccnneininecnenee 137
6.5.4.3 Impermissible Lack of Cooperation......c..cccceeveveceneuevnuenee. 141

6.6  Cross-Examination with Limited Discovery......c.cccceveveviinenniencneencns 147
6.7  Ecthics of Cross-Examination ........ccecevveverenieniniencinencieencescsceenens 149
6.7.1  Basis for QUESHONING.......ccvvueuiiriiiiiiiiiiicireeseeee s 149
6.71.1  Factual Basis....cccceoereninininiiicicecceeee 149
6.7.1.2  Legal Basis....coecevreernieininieininiciene e 150

Xviii National Institute for Trial Advocacy



Contents

6.7.2  Assertions of Personal Knowledge..........cccoeiiiiiiiiniiinnnnnnes 150
6.7.3  Derogatory QUESTIONS.....cc.ccveuirueuieuirieieiirieinieseeeeieseeeeeeseeeene e 151
6.74  Discrediting a Truthful Witness ......c.cocecereerineecneirnecneeens 151
6.75  Misusing EvIdence......ocoeceverueinniciniieinecineiccneceneeeneeneens 151

Chapter Seven. Impeachment

7.1 INErOdUCTION c..evviiiiicieiireceee et 153
7.1.1  Categories of Impeachment ........cccceeurueuirinieicnncinncinccee, 153
7.1.2  Tactical Considerations .........ccoceeveeruererireiseniecneneeseneeeneeee 154

71.2.1  Impeach the Witness Only on Significant Matters.............. 154
7.1.2.2  Impeach the Witness Only on True Inconsistencies ........... 155
7.1.2.3  Impeach the Witness Only When Success Is Likely ........... 155
7.1.2.4 Do Not Impeach Favorable Information ...........cccceeeuinnes 156
7.1.2.5  Consider the Impact of Multiple Impeachment.................. 156
7.1.2.6  Consider the Rule of Completeness........c.cevevererueereruenennnes 157
7.1.2.7  Consider Refreshing the Witness’s Recollection ................. 159
7.1.3  Evidentiary Considerations..........ceceeveeerrerieereniecnenieenieneeeneneene 159

7.2 Prior Inconsistent Statements..........ccccevuevieiriniiiiienieiiiniceieeecenees 161

7.2.1  The Process of Impeachment .........ccccvueviiniiennieinnccnccce, 163
72.1.1  Recommit the Witness ......ccoevervevirinreerinieinnieinisieeneeneenes 163
7.2.1.2  Validate the Prior Statement........cccoeveeenverioenerenniercecnnene. 166
7.2.1.3  Confront the Witness with the Prior Statement.................. 174
7214 Variations c..c.ceeeeueinieriinieieinieiceeieieeseereesne e 175
7.2.1.5  Special Cases .....cccvvueuiiniiiiiiiciiicccee e 176
7.2.1.6  'The Timing of Impeachment..........ccccccoevviiiniiciiiinnnnnn. 180

7.2.2  Ethical Concerns ...cooccoirevecerieiinieiiinecnccnecenecesee e 183

7.3 Other Prior INCONSISIENCIES ....vveeerverieirieieirieiiinieieeneercesieteesee e 184
7.3.1  Impeachment by Omission or Silence.......ccoovveirncinnccineencnn. 184

7.3.1.1  OPPOITUNITY.cecuirteeeeriiieiertenteenteeeie ettt snenees 184
7 3 T o O 185
7.3.1.3  Natural Inclination..........cccoeeeeniineininecnincnenecneen 189
7.3.2  Prior Inconsistent ACtiONS........cceeiiiiiiiiiiiiniiiiiiieiccec 191

Modern Trial Advocacy Xix



Contents

7.4 Character and Characteristic Impeachment............cccccccoiiiiiinine. 192
74.1  Conviction of @ CriMe ...c.covvueueririeeirinieeninieineeeeneieeseereeneeieeeen 193
7.4.2  Past Untruthfulness and Other Bad Acts...c.coeveenvccincccnncnnee 194
74.3  Impaired Perception or Recollection.......c.ccveevvreinnicinnnccnnnee 195

7.5 Case-Data Impeachment .....c..coeoeveviiiniinincnincncceece 197
75.1  Personal INErest «..c.evvueieerenieinienieinencirceececeeeseceee e 197
7.5. 2 MOUIVE c.eiiiiiiiiieiie ettt 199
75.3  Bias or Prejudice c.ooveveinieuiiinieiiinicccniccccecc s 201

Chapter Eight. Redirect Examination and Rehabilitation

8.1  Purpose of RedireCt ..couvueiruiniiirinieiniinicinencreecree e 203
8.2 Law and Procedure .........cveveieienieniiiieeeieeieeeeee et 203
8.2.1  SCOPE .ttt 203
8.2.2  Rules of Evidence......ccoouivueeuieiieiieieiiiiciecieseceee et 204
8.2.3 Recross-examination and Additional Redirect.........cccvecveveuennns 204
8.2.4 Reopening Direct Examination .......c.oeceeveveinneenecnneninennenene 204

8.3  Planned Redirect ..ocevivieeieieieieieriesececeeee e 204
8.4  Waiving Redirect. ...cooeiviriciiiiiiiiciiiciiccccce e 205
8.5 Conducting Redirect .......cccovvuiiiiiiiiniiiiiiiiiicccece 206
8.5.1  EXPlanations.....cccocvueueerirueinierininieieninieicenieese st 206
8.5.2  Rehabilitation ....cceceeiieiiiiiciiciciciceeeeee s 207
8.5.2.1  Technique......ccccovviiiiiiiiiiiiiiiiiiiiicccc 207

8.5.2.2  Prior Consistent Statements.......eevvereerreerueesuereereeseeneennns 207

Chapter Nine. Expert Testimony

XX

9.1 INEroduction ....cccoiiiuiiiiiiiiiiic s 209
9.2 Standards for Expert Testimony ..........ccccoceuviriiiiiiiniinnniiicccccne 210
9.2.1  Areas of EXPertise ....ccvuiuiiiiiiiiiiiiiiiiiiiiccciiiccca 210
9.2.2  Scope of OPINIOn...cccvveuiirreriirieiiinieieirreeeere et 210
9.2.3  Bases for Opinion ...c..ccevueieerieirinieninenceeeseeeeeseeeee e 211
9.3 The EXpert’s OVervIeW.......ceueueucueueuiuiiniiiiieieieieieetcsseeeeeesee s 213
9.4  Offering Expert Testimony .........ccccccciiiiiininiiiiicicciiiiincseccccees 214

National Institute for Trial Advocacy



Contents

9.4.1 Introduction and Foreshadowing...........ccccccoeuiiiiiiiiiinnnnnnnes 214
9.4.2  QUALIfICATION 1eevveeieiieiiciietieieeetee ettt eeeneens 215
9.4.2.1  Technical Requirements..........ccccceueuiuiiiininiiiiiciiciiine 216
9.4.2.2  Persuasive Qualification ..........ceeeeevverierienenieneseseeeeeeenes 217
9.4.2.3  Tender of the WiItness........ceeververerereeieienieiesesese e 218
9.4.3  Opinion and Theory ........ccccviririiiiiiiiiiiiiincccccceeees 218
9.4.3.1  Statement of Opinion........cccceuviririiuiiciiiiiiiiiniicccece, 218
9.4.3.2  Statement of Theory .......ccccoevviviiiiiiiiiiiiiiiiiicce 220
9.4.4  Explanation and SUpport.......cccccoecuiiiiiiiiniiiiie 221
9441 DA eoieiiciieieiieieieee ettt 221
9.4.4.2  ASSUINPUONS .e.vveviteneetirteietertetete sttt sre st seeaennes 221
9.4.5  Theory Differentiation .......c..ceeevueveririerininierenisieeneeie e 222
9.4.6  CoNCIUSION ..ovveiieiieiiieiieciieieee ettt 224
9.5 Persuasive Techniques for Direct Examination .......cccccvveveveniereinvencncnne 224
9.5.1  Humanize the Withess ....cceceruereeereeieieieieniestesese e seeesesnennes 224
9.5.2  Use Plain Language ......cocovevereereeininieineereineeineneeneeesneveeenenes 224
9.5.3  AvOid NAITAtIVES c.ceuveuieniiierieriieiieeeeeeet ettt eneeneens 225
9.5.4  Use Examples and Analogies ..........cccoeiiniivinicinniinncinnnn, 227
9.5.5  Use Vistual Aids.....cceevueruiriiiiiiiieiieiieieieeee et eseeseens 227
9.5.6  Use Internal SUMMATIES ...ccvevvervierieiieiieieieiesiesie et eseeenens 228
9.5.7  Use Leading Questions When Called For......cccoccceeereinncinennee. 229
9.5.8  Encourage Powerful Language ........ccoveeervevevinecnneinncieenene. 230
9.5.9  Use ENUMEration .......cccueveerieenieriienieniieneeieeie st 231
9.5.10 Consider Inoculation .........cccceeveeriieiesierienieeieeeeeeese e 231
9.5.11 Do Not Stretch the Witness’s EXpertise .......ccoveverereennveinennnes 231
9.6  Cross-Examining Expert Witnesses..........cocoovvviiiiiiininiiiiiiniiinn, 233
9.6.1 Challenge the Witness’s Credentials .....c.ccoeveeineenneinnccnennne. 233
9.6.1.1  Voir Dire on Credentials .........ccceevrvirrienenineneiieieiens 233
9.6.1.2  Cross-Examination on Credentials..........ccccovereririeniennnns 235
9.6.2  Obtain Favorable Information ........c..cccevveevuievienvieneeneeieeieeeenne. 238
9.6.2.1  Affirm Your Own EXpert......ccovuruiiiiiiiiniiiiiniiccccaes 238

Modern Trial Advocacy Xxi



Contents

9.6.2.2  Elicit Areas of Agreement.........cccucucueuiivininininicicicceennns 238
9.6.2.3  Criticize the Opposing Party’s Conduct...........cccceururunnee 239
9.6.3  Use of Learned Treatises .....covevererreirinreinereinieeineeeneereennenenns 240
9.6.4  Challenge the Witness’s Impartiality ......ccceceeevveeeneccneinnenne. 241
9.6.4.1  FEES cuiiiiiciiiicteee et 241
9.6.4.2  Relationship with Party or Counsel........ccccouecerinueinencnns 241
9.6.4.3  Positional Bias .......cccevveririiiiiiiniinineninee 242
9.6.5  Point Out OMmIiSSIONS ...c..eueeuerveuiriirieiieierieieerieteeseeeereseeeeesneneas 242
9.6.6  Substitute Information.......c.coeuererueiririeinereineceneeeneeeeenenes 244
9.6.6.1  Change ASSUMPLIONS....coveutrrerererrereireereeniereeerereeereneeenens 244
9.6.6.2  Vary the Facts....ccecveniininieininciiiccrcccccens 244
9.6.6.3  Degree of Certainty.....ccoceivvvueeininicinieiiincicineeeseees 245
9.6.6.4  Dependence on Other Testimony.........ccccccuvuvuricuicuicnnnes 246

9.7  Ethics of Expert Testimony .........cccccoviiiiiiiiiiiiiiiiiicccccins 247
971 Bt 247
9.7.2  Influencing Testimony .......cccoeeeerreuenineinneireeeneeeneeeseenenes 248
9.7.3  Disclosure and DiSCOVErY......ccccuririeuirenieininiinencineieeseneaens 248

Chapter Ten. Objections

10.1  Making the Record........coviiiciniiiiiniiiiniinccrcccceee e 251
10.2  ODJECHONS .euvrvvinireiiieieeiteteitrteie ettt ettt 252
10.2.1 Purpose and FUNCHON....c.ccvvveviririeeinieieiiecineceneece e 252
10.2.1.1  Use of Objections at Trial......c.cecccvveeecirecciniceinecienee, 252

10.2.1.2  Use of Objections Before Trial .....ccccoeciviviiniiciniinnee. 253

10.2.1.3  Preserving the Record on Appeal........cccoeiiiiiiinninncnan. 255

10.2.2 The Decision t0 ODJect....couvueviririeeininieiinirieininiciseietneeieeneieeees 255
10.2.2.1 The Process of Decision-Making ........cccoeeevveeccnecnennenae. 255
10.2.2.2 Reasons Not t0 ODbject «..evvreuiririeireneininiccirieeerecnenee 256

10.2.2.3 Deciding to Object......cevuiuiiiiiiiiiiiiiiiiiiciiccccicieie 257

10.2.2.4  Planning.....cccoccoivveinicinineiiccneeeeeee s 260

10.2.3 Making and Meeting Objections.........c.ccccceuviririririciccciiininininns 261
10.2.3.1 Making an ObJection ......c.eueeerrueirinieeninieenirieenereenenee 261

Xxii National Institute for Trial Advocacy



Contents

10.2.3.2 Responding to Objections..........cccccvvviininiiiiiniininennnn 267
10.2.4  Arguing ODJECtions .......cccvueveeriereirieieniniereinieeneneeneeeeseseeneeneene 272
10.2.4.1  WREIE oot 272
10.2.4.2  HOW cueiiiiiieiieiee ettt 273
10.2.5 Once the Judge Has Ruled .....ccccooveoiiiiiiniiiiiiciccice 274
10.2.5.1  Objection Overruled .......cocceviviiiiniinniincicie, 274
10.2.5.2  Objection Sustained ........ccccevereeverenreineneineniecneeenes 276
10.2.5.3 Evidence Admitted for a Limited Purpose..........cccueuunueee. 280
10.2.5.4 Theory Reevaluation........cccovvveineeeinnieinieccnncineeeenene 280
10.3  Ethics and ODbjections......ccoveveireereirnieinieeinieieineeeneeesereeseenenens 281
10.3.1 Asking Objectionable Questions.........cccoeuevirueeniieinneineneenen 281
10.3.2 Making Questionable Objections ..........cccecvviciviiciiinicinncnnnn 283
10.3.3 Making Tactical ObjJections ..........cccueueueucuiiiiiininiiiicicicciiiene 283
10.4 A Short List of Common ODbjJections .........ccerueveriruerereruererenrerereneneens 284
10.4.1 Objections to the Form of the Question .........cccouveuevrreennneennen 284
10.4.1.1 Leading QUESTON....cuevveveeiriereiieieiirieieieeiee e 284
10.4.1.2  Compound QUESTION ..c..eeeuerverieerieieiinieeeereeeeseeeeaennes 285
10.4.1.3  Vague QUESHION......cociviiviiiriiiiiiiiicccccecee 285
10.4.1.4  Argumentative QUEStION ........ccovvvviuiiiiiiiniiiiiiicie 285
10.4.1.5  NaITATVES.c.erveriiriereirietiineeretneettesiesee st siesesesaeseeenenens 285
10.4.1.6  Asked and Answered .....c.covveineirecinncinecneceeeen, 286
10.4.1.7 Assuming Facts Not in Evidence.......cccoeecvniicinicicnnnnee. 286
10.4.1.8  NONIESPONSIVE ANSWELS .....eveuveuerrererertenteerieneeressenseensennes 286
10.4.2  Substantive ObJEctions ......c.cecuvueuerervererinieininieenineeneseeeenenees 287
10.4.2.1  Hearsay .c.coooveveerieiiinieiecsiceeeseeereseeeee et 287
10.4.2.2  Trrelevant.. e 288
10.4.2.3  Unfair Prejudice c.ovveeeereininiciniecinecinccenecenevceeenen, 288
10.4.2.4 Improper Character Evidence, Generally........c.ccoeueuenenee. 289
10.4.2.5 Improper Character Evidence, Conviction of Crime.......... 289
10.4.2.6 Improper Character Evidence, Untruthfulness.................. 289
10.4.2.7 Improper Character Evidence, Reputation .............ccc........ 290
10.4.2.8 Lack of Personal Knowledge.......ooecenvveinecinncininccnnn 290

Modern Trial Advocacy Xxiii



Contents

10.4.2.9 Improper Lay Opinion ......cccccvviinincininiiininiciiiicnes 290
10.4.2.10 Speculation or Conjecture...........cccouvuriricucuiicenininiiiieiceenes 290
10.4.2.11 AUthentiCity «.eeoeeeeerienieiieieeieeere e 290
10.4.2.12 Lack of Foundation ........c.cccecveierienienieseseeeeieeeseieeeeenns 291
10.4.2.13 Best Evidence ....c.ooueeuiviiviieieieieeeeeeeee e 291
10.4.2.14 Privilege....ccooveiviiiiininiciniciiniiciee e 291
10.4.2.15 Liability Insurance ........c.coceeerrieinineeninicenniecneneenenee 292
10.4.2.16 Subsequent Remedial Measures.......coceervueinnuecnnnecnnnee 292
10.4.2.17 Settlement Offers......ccccvvieieierierienienieseeeeeeeeeeseiesieniens 292

Chapter Eleven. Foundations and Exhibits

11.1  Evidentiary Foundations.........ccccoeeueineninenenieiincnieineeeseceecneeeenes 295
11.1.1 'The Requirement of Foundation.............cccccceuvuriruicuciininininnnnnes 295
11.1.2 Components of Foundation...........cccccociiiiinininiiiiiiiiie, 296

11.1.2.1  ReleVance c..eeeueiveeeuenieieiiieieicseete et 296
11.1.2.2  AUthentiCity ..eeveeeeerienieinieieeseeeseeeeee e 297
11.1.2.3  Specific Admissibility ....c.covevveereniiininiiinecrcccnce, 298
11.1.3 Establishing Foundations...........cccoeveoiniicinciiniiniciieeee, 298
11.1.3.1  Using a Single Witness ........cccocvueivirevininiinneiniiennes 298
11.1.3.2  Using Multiple Witnesses.......coceueererreernreennreenereeneenens 299
11.1.3.3  Conditional Admissibility .......ceceoererecennioinnccniicnnee 299
11.1.3.4  Using Adverse WItnesses ......cccoveveervereireereeneererenereeneenens 300
11.1.3.5  Cross-EXxamination..........ceceeeuervenvenenenienieneneeeenneiennennens 301

11.2  Foundations for Testimonial Evidence.......ccccoeoevevieincneiincnnincnene. 301
11.2.1 Personal Knowledge........coccoiviniiniiiiinniiiiiiiiiiiiiice, 302
11.2.2 Special Foundations for Certain Testimonial Evidence................ 304

11.2.2.1  CONVELSALIONS cvevtuvvviniievieererineeteeeeeteeeseeneseseeseseseeseseneenens 304
11.2.2.2 Phone Conversations and Voice Identification................... 305
11.2.2.3  Prior Identification ........cccoueeeeerenirineinencceneeeesene 308
11.2.2.4 Habit and Routine......c..ccoeeeeenieniiincnnincincecnce, 308
11.2.2.5 Character and Reputation ..........cccccceeeeiririnicicicciciinninninns 312
11.2.3 Foundations for Hearsay Statements.......cocceveeveeernreineniecnnreennns 315

XXiv National Institute for Trial Advocacy



Contents

11.2.3.1 Opposing Party Statements ..........cccccvveviiiiiiinincnnnnnn. 316
11.2.3.2  Present Sense Impression.........cccceveiiiiiiiiiiiiiiinciiinnnne. 318
11.2.3.3  Excited Utterance.......ccevuerverrerresesenieereereiesiessessessessesseenns 319
11.2.3.4  State of Mind ...ceeevveeieieieieieresececeeeeeee e 319
11.2.3.5 Statement Made for Medical Treatment.........ccceevererrnnnee. 320
11.2.3.6 Dying Declaration...........cccccccvviviiininiinciinincincicnne, 320
113 EXRIDIES cveeeiciiceeeeeeeee et 321
11.3.1 The Role of EXhibits ....cccccvievieieiieieieieiesiesicse et 321
11.3.2 Types of Exhibits .......ccccoviiiiiiiiiiiiiiiiiiiicicce, 322
11.3.2.1 Real Evidence....cc.ceevevieniiniiniiiicieeeeeieeee e 322
11.3.2.2 Demonstrative Evidence.........ccocvrverievienieneniinienecceeeen 323
11.3.2.3 Documentary Evidence ........cccceoeivinicinciinniinicinne, 324
11.3.2.4  Tlustrative Aids ....ceeveierierierieriieiececeeeeeeeee e 325
11.3.3 Pretrial Procedures for Admitting Exhibits..........ccccoceeiiinnine. 326
11.3.3.1 Pretrial Conferences and Orders.........cceevevverienienieniennennene. 326
11.3.3.2  Motions in Limine .....cccoceeveevieriienienieiienieseeseeee e 326
11.3.3.3  Stipulations .c..ccceeviecerinieiniicneccccnee e 327
11.3.3.4  Requests t0 AdMIit...cccoirieirenierininieirenieeneneeseeecenenes 328
11.3.4 Offering Exhibits at Trial......cccoveoineenniiinicincccceccn 328
11.3.4.1 Mark the Exhibit for Identification .........c.cccevverererrerrenens 329
11.3.4.2 Identify the Exhibit for Opposing Counsel ........ccoueueucnee. 330
11.3.4.3 Examine the Witness on the Foundation for the Exhibit... 330
11.3.4.4  Offer the Exhibit into Evidence.......cccceevevieriiniinininenene. 332
11.3.4.5 Publish and Use the Exhibit........ccccvevievievieviiiiiiiinene. 332
11.4  Foundations for Real and Demonstrative Evidence ..........cccccveevennennee. 334
11.4.1 Real Evidence/Tangible ObjJects ....c.oveveriruevenniccinecinnicinieneeenn 334
11.4.1.1  Recognition of the Exhibit ...cccoceceoereennieiinniniciecnn, 335
11.4.1.2  Chain of Custody....c.cccevueerieniecininieinieieerereeseseeennees 337
11.4.2 Photography and Other Recording Devices......ccoeeerrucineencnnne. 340
11.4.2.1  Still Photographs .......c.cccccueiviiiiiiieiiiiiiiniiiccccceeeen 340
11.4.2.2 Video Recordings ......coeeevueueririeuininieininieiinicicnisiecneeenen, 342
114.2.3  Audio Recordings.....c.ccoeevrueverineuinnieinnieieniccnnecennenen. 342
Modern Trial Advocacy XXV



Contents

11.4.2.4 Medical Imaging........ccccoovvviiiniiinniiniicce 343
11.4.3 Demonstrative Evidence .........cccveevevievieninisieeeieieieieieeeee 344
11.4.3.1 Admissible Demonstrative Evidence........c..cccovevvevvevienrennnns 344
11.4.3.2  Tustrative Ads ..oceeeeeeieieieieriesese e 345
11.5  Foundations for DOCUMENTS .......ceeeuieieieieieieniesieeieeeeee e 346
11.5.1  Authentication .......coevereririeieieeieesesee e 347
11.5.1.1 Handwriting and Signature..........ccccoccovviniiniiinninnnen. 347
11.5.1.2  Circumstantial Evidence of Authorship or Origin............. 349
11.5.1.3  Mailing or Delivery.......ccccccoeiiiiiiiiiiiiiiiiiiiiiee, 349
T1.5.114  FaXES touveieienieieiesieeieeieeeeeeeteste e steste et ssa e saesesse s s 351
11.5.1.5  EMails oeieieieieiecieceeeeeeeeee e 351
11.5.1.6  Websites and Posts........ccueeeuirierienieeieciesieerie e 352
11.5.1.7  Social Media......cceeviruiirierieiieieieiecieieceeeee e 353
11.5.1.8  TeXt MESSAZES..c.veuveuirieieiiieieiirieeeeeteeee et 356
11.5.2 The Original Writing (“Best Evidence”) Rule......cccovvveeinerrcennnnee. 358
11.5.3 Foundations for Hearsay Exceptions.......c.ccccvevevencnincncccncnnenns 360
11.5.3.1 Business Records ......ccocuvveierierieniinenineeeeeeieeeie e 360
11.5.3.2  Computer Records and Printouts .......c.ccevevveerenvecnennee. 361
11.5.3.3  SUMMATIES teevuvieiieiiiieiieeiie ettt et ettt 362
11.5.3.4 Recorded Recollection..........ccccvevverieriinieieieieieiesiesienns 363
11.5.3.5 Public RECOIdS.....iiviruiriieiieeieieieiesieseseeeee et 365
11.5.3.6  Absence of Public Record or Entry.....cccccvveviiininncncnnne. 365
11.5.3.7  Previous Testimony .........ccceceevevvenreneninieneneeeeeerenenens 366
11.5.3.8  Opposing Party Statements ..........ccccoevviniviiinininncnnn. 367
11.6  Persuasive Use of EXhibits.......c.cccciiieieiiiiiiieiccecceeeeeeeee 367
11.6.1 Persuasive FOundations..........ccveveierieviesieseseseseeieeeeeeeesessenas 367
11.6.1.1  MinimaliSm ...c.ecvevveviiriieieieieieieiese e 367
11.6.1.2  MaximaliSm ....ccververiiriieeieeieieieieese e 368
11.6.1.3  Magic Words......ccoceevirueuiriiieiniriciineeeeeeeeeeee 370
11.6.2  Creative Exhibits ....cccccooiiuiiiiicieiciceceeceeee e 370

XXVi

National Institute for Trial Advocacy



Contents

11.6.2.1 Developing Exhibits ........cccccccconiiiiniii 370
11.6.2.2  Presenting Exhibits...c.cccoceceniiioinniicnnciinicnicicccen 372

Chapter Twelve. Electronic Visuals

12.1  INErOdUCHON ceveutiiiiiieicicrtc ettt 377
12.2  How Electronic Visuals Make an Impact......cccoceeveervenecninccncnecnne. 377
12.2.1 Meeting Jurors’ EXpectations.........c.ccoeevveuiiinicinncininciniecnn, 377
12.2.2 Establishing Attorney Credibility ... 378
12.2.3 Engaging the Factfinder via Change........cccovveinneccnncccnnccnnen 378
12.2.4 Learning Theory: Retention and Understanding ..........cccoveveunee. 378
12.2.5 Support and Clarification .......c.cceeeeveriecenincineneneneeseeeene 379
12.3  Avoid Overuse and Complication .........cccvevveerinieenienieceninieeneneeenne 379
12.3.1 The EXCEPLION ..uiirieeiirieiiieietrietctsie ettt 380
12.4  Common Electronic Visuals in the Courtroom .......ccccecevereereneencnne. 380
12.4.1  INErodUCtiON ...eeveeeuieeiieiceieie ettt 380
12.4.2 Animations and Simulations.........cceceveeerineiinenennineneeeen 380
12.4.2.1  OVEIVIEW.cueuiriiieiieieteieieneetetestee ettt 380

12.4.3 Video EvIdence .....cceiveirinieciiiniiininicecnctecceeeceeeeeenes 382
12.4.3.1 Common Types.....cccccveiiiiiiiiiniciiiniiiicceeees 382

12.4.4 Video DepoSitions ..c.coveveerueveirueuirinieieninieineeieeneeieensereesseneenaene 384
12.4.4.1 Depositions as Substantive Evidence ......c.cccceuvveverruercnnnnee 384

12.4.4.2 Depositions for Impeachment ........ccoeceevvveeeereinnecnnnen 386

12.4.5 Displaying Substantive Evidence Visually.......ccccoccevniiininnnee. 386
12.4.6 Charts, Graphs, and Diagrams .........cccceeiviricinncinnicnecnnen, 388
12.4.6.1  OVEIVIEW ..utiuiiuieiieierienieste ettt ettt st sttt neeneens 388
12.4.6.2 Common Examples.......cccoveuirnieinneininiciineinicceene 388

12.4.7 Interactive Demonstrative EXhibits......cccceceveviieneniincicee, 398
12.5 When to Use Electronic Visuals .......ccoeoevineniniineininennceneeen 399
12.5.1 Opening Statements ..........ccuecveuiiieiruinieieriiieieeseeeee e 399
12.5.1.1  Establishing Credibility........cccocoeviiiniiiiiiiiiiie, 399

12.5.1.2  Making It Memorable ...........ccccccovviiiiiiiiiiiiiie 399

12.5.1.3 Common Examples........cccccoceiiiiiiniiiiiiiiiie, 399

Modern Trial Advocacy XXVii



Contents

12.5.1.4 Risks and Dangers.........cccccuiiinininiiiniciiiiiicee 401
12.5.2 CloSing ArGUIMENT .c.cvvierueuiririeiireeieienieieentereesieresesseseseereseseenene 402
12.5.2.1 Do Not Forget to Use Them........cccceuvuiiiiiiiininiiiicnnnn 402
12.5.2.2 Empower the JUry ..ccooecineeinnciiienecceccneecnee 402
12.5.2.3 Common Examples.......cccoevevveniniiininnininiincnecneene, 402
12.5.2.4 Risks and Dangers........ccccceeueiinicinincinincinicineee, 406
12.5.2.5 Using Your Opponent’s Electronic Visuals ...........cccccu..e. 406
12.5.3 Witness EXaminations ..........ccccceeiiiiiiiiiiiiiiiiinciiiiccice, 406
12.5.3.1  Expert Witnesses ......covviviviiiiiiiiniiiicecnens 406
12.5.3.2  Lay Witness TeStimony ........cccceeveeerenieenenieinieneeeneeenes 408
12.5.3.3  Dangers.....covvveivieiiiiiiiiiiciccc 410
1254 Damages.....cccoeuiiviciiiniiiiiiiiciiicisceeet e 410
12.6  Getting Help ...c.ccoiiiiiiiiiiiiiiiiiiiiiccicee 411
12.7  What You Need to Display and Use Electronic Visuals .......c.cccoeueunee 412
12.7.1 Courtroom Variation and Strategy .........ccceveveerererenrerereneenennens 412
12.7.2 Laptop Computer or Tablet Equipped with Software .........c.c...... 413
12.7.2.1 Trial Presentation Software .........cceeeereveinereccnncineenee. 413
12.7.2.2  Other Presentation SOftware .........cceccevererenereeeeeenieneenns 413
12.7.3 Digital Presentation Podiums or Integrated Lecterns.................... 414
12.7.4 Digital Projector and Projector Screen .........cccoccvviviviniiiiiciciccnnne. 414
1275 MODITOIS ...ttt 414
12.7.6 Annotation EQUIPMENT.....ccceviririiiiinieiiirieiseeeeseeeseeenne 415
12.7.6.1 Touch-Screen MONIOLS .....coveveivieuieeieiiiciiieeereeeeenees 415
12.7.6.2  Interactive Whiteboard...........cccceiiiinininniiiiiiiinns 416
12.7.7 Document Camera (EImo) ......ccocoieiiiiiiiiiiicieecececee e 416

Chapter Thirteen. Virtual Advocacy

13.1  INrOdUCTION c.vivieeieeieiieieiete ettt sttt eseneas 417
13.2.  Benefits of Virtual Proceedings.........ccceevveviviriereninieinineennieineneerenes 417
13.2.1  RESOUICES. ceuvteuiiriiiiieiieieeie ettt sttt sttt 417
13.2.2 COMUOIT utiitieiieiieiiecieeieete et et ebe e e e esbeesbeesaesseesreesaeenseens 418
13.2.3  ACCESS TO JUSTICE. cuveeutiaiieeiieeiteet ettt ettt e ettt et ebee e e sabee e 418

xxviii National Institute for Trial Advocacy



Contents

13.3  Preparation Is Key .....ccccooiiiiniiiiiiiiiiii 419
13.3.1 Know the Rules and Guidelines .........cccoeerireenneinnccnneccnnnnes 419
13.3.2 Know the Platform ........cccovecnniinincnciinccncceccnesiecneenes 419
13.3.3 Virtual Advocacy SKills ....ccooeriiiineniiniiicnccccee 419
13.3.4 EQUIPMENT..cciiiiiiiiiiiiiiciciicieeecce e 421

13.3.4.1  The COonnection.......ccceerueieuirienieerenieiniereeeneseeesreneenennes 421
13.3.4.2  Cameras, Microphones, and Speakers .........c.ccccoveuinenneee. 421
13.3.4.3  DISPlays..c.coevreiririeininicirieicireetrece et 422
13.3.4.4 Avoiding Embarrassing Moments.........c.coeveereveenuerennnen. 422
13.3.5 The Setup ..cocveviviiiiiiiiiiicccc 423
13.3.5.1 Body PoSItIONINgG ....c.cvvveveeiriiieirieiiirieciieieere e 423
13.3.5.2 Head and Face Positioning.........cccccceveiriccinnicinccnnnnnn. 424
13.3.5.3  Eye Positioning........cccccceiviniiiiiiiiiiiiiiiiiieiinnccceeee 424
13.3.5.4 Camera Positioning .......coceceeruevecereveineiecenieeeneeeeneeneens 425
13.3.5.5  Lighting......cccocoiuiiiiiiiiiiiiiiiiiciicccces 426
13.3.5.6  Background.......ccoeoeoireinniciinieicceee 427
13.3.6 Prepare Your ClEnt ...c.cecevveerinieinenieininieineniecseneeeseeseeesnenees 428
13.3.7 Prepare Your WiItness........cccceovvueiiiiniiiiiniiininieiiniensneseecenenas 429
13.3.7.1  Ethical Preparation..........ccccccoceiiiniiininiiiiiciiine 430
13.3.8  Get Helpuuiouiinieiiirieiiniciieiccneicseeneccee et 430

134 EXRIDICS wovvveiiieiciiriciecectec et 430
13.4.1 Local Court Rules ....ccoceviiieiniiiiiiinecccnececceecene 430
13.4.2 Agreement at the Pretrial Stage........cooovveiiinciinncinicinicne, 431
13.4.3 Marking Exhibits.......ccoccooviiiiniiiniiiiccce 431
13.4.4 Electronic Exhibit Binder .....cccoeeoiveinneininicininicinccnccen, 431
13.4.5 Using Exhibits .c.covveiniiciiniiiiiiicicccccceeee 432

13.4.5.1 Showing a Witness an Exhibit Before Publishing............... 432
13.4.5.2 Documents Marked Up by Witnesses .......ccccovereeerereeuennee 433
13.45.3 Refreshing Memory Remotely.......ccooeiniciinnicinncnnnn 433

13.5  During the Hearing..........cccccocoiiiiiiiiininiiiiiiiinicccccceeene 433
13.5.1 Court Record.....coueuiiiiniiiniiieiniiiciniciccneeeseeeee e 434
13.5.2 Communicating with Your Client ........ccccccoecvviviiiiiiiiiininninne 434

Modern Trial Advocacy XXix



Contents

13.5.3 Use the MUte BUttOn ..cc.uveeieeeeeeeeeeeeeeee et 434
13.5.4 Handling Objections..........cccccueiviiiiiiiiiiiiiiiiiiiiicccccccas 435
13.5.5 Ethical ISSUES ..uvvviieeiiiieiiie ettt et 435

Chapter Fourteen. Opening Statements

14.1  The Role of the Opening Statement.........cccceuvueirueeirneciniceceneennes 437
14.1.1 'The Opening MOMENT......c.ccccvriviririiiiiciiiiiieieiceicccceeeas 437
14.1.2 Legal FUNCHON .ottt 438
14.1.3  AdVOCACY vviiriiiiiciiciitncerc ettt 439
14.1.4  The StOry ALC...ceoirieiiieieiinieieesiet ettt 440

14.2  The Law of Opening Statements.........cvvveveuererreireereeriereirnereernenennnes 441
14.2.1 The Rule Against ArgUMENT ......coovvueuinirieinieriirieeireieeeeeeee 441

14.2.1.1 Defining the Rule........cccccociiiiiiiiiiiiie, 441
14.2.1.2  GUIENES ..cvvevveiiiiieiiciietceiteiee ettt 442
14.2.1.3  Other Considerations ...........ccevuevveresreseseseeeessessesiessesnens 443
14.2.2 Comments on the Law .....cccveveieieieiienienieseseseeeeeeeeeeee e 444
14.2.3  PerSUASION ....veuieuieieierierieeteeteeteeeteneeseeeessessessessessesseeseensensensesensas 446

14.3  Structure and Elements........coceveriririeieieiesieniee e 447
14.3.1 Communicate Your Theory ........cccoccccuiiiiininnniiiiiiiiiiens 447
14.3.2 Communicate Your Theme........cccvevvevierienieneiieieieeeeieievesiee 449
14.3.3  Use PriMacy...ccoevueueeineerirenieiininietneeieieneeieeneeieesie et 450
14.3.4  TUSE ISSUES .evveurerierieierieniesiietesieeieeeeaesaessessessessessesseessessessensensensens 452
14.3.5 Use the Evidence, Don’t Just Display It .......ccccovvenceiniincncncnnn 453

14.3.5.1 'The Problem with Natural Organization.........c.c.ccccueeeeee. 454
14.3.5.2  Using Details Persuasively ...........cccoeviinniincinniniincnne. 459

T4 4 CONLENL cuvieuretieiieteeieettesteesteeseestesaesseesseeseessesseesseenseessesssesseenseensesnes 463

14.4.1 True and Provable..........cccoeiiieieieieieiesese e 463
14.4.1.1  Your Central Evidence.......ccoccevverienereneeieieieiecieiesieins 464
14.4.1.2  Questionable Evidence .........cceevevuerenenininieieieieieens 465

14.4.2 The Operative Facts ......ccecererieinienieineicnciecncecseeeeeeeenes 466
14.4.2.1 Action and Key Events ........cccovueiiiniinniiniciiiice, 466
14.4.2.2 'The Physical Scene......cccceeerueuininieinneinnccnriccneccee 468

XXX National Institute for Trial Advocacy



Contents

14.4.2.3 Transactions and Agreements..........cocoeevvueierrinucininennnnn. 468
14.4.2.4 BusSiness CONLEXT uueruierreruerrerieerieeieseenseessessesaesseessesnsenns 469
14.4.2.5 Relationship of the Parties.........ccccccovvviiiiiiiiiiinne. 469
14.4.2.6 Motives and MoOtivations.........cceeveeververuerieriesiesesenennenens 469
14.4.2.7 Amount of Damages ........ccccuvurueirneineecineeineneeeenen, 470
14.4.3 The Opposition’s Case .......covevereruereririeriririerinirietneereseseeseeseesenees 470
14.4.3.1 Plaintiff’s Opening.......ccccccccieiviiiniiiciiiiiiiccece, 471
14.4.3.2 Defendant’s Opening ..........cccevuviviruiiciiiiiininiiinicceceae, 473
14.4.4 Bad Facts and Disclaimers.........cceeveeierierieseneseeieieiesiesiese e 475
14.4.5 Legal ISSUES....cocvcviuiiiiiiiiiiiciciccccccc s 476
14.4.6  INtrOdUCTIONS .evievieiienieieie ettt sttt eeea 476
14.4.7 Request for Verdict....ccoviveerineirinieeiinicineneeneeeeeeeeeeee 476
14.4.8 Bromides and Platitudes ........cccvevveriieniieiienieniienieeieceeceeceeenn 476
14.5  Delivery and Technique......c.cocvuevirerieeninieinneininiciinecnsc e 478
14.5.1 Do NOt Read ....oocveiiiiiiiiciieieieeeeese et 478
14.5.2 Use Simple Language and Straightforward Presentation.............. 479
14.5.3 Use Movement for Emphasis and Transition .......c.ccececeveviecncnnee 479
14.5.4 Visuals and Exhibits .....c.ccceevieviiiiiinieiiiieeccceeceee 481
14.6  Additional Considerations.........cccuevuevieviesiesiesieeiieieieeeeeseesee e 482
14.6.1 Motions and ODBJECtions .......c.covvuevererrerininiererinieineereeneeieeseerenens 482
14.6.1.1  Common ODbJections.........eeeereuererrererinierinennererinereennenen. 482
14.6.1.2 Responding to Objections ........ccecevvvreeereereiriereinnereennenen. 484
14.6.1.3 Motions and Curative Instructions..........cecevververeereenvennenn 484
14.6.2 Bench Trials.....cocoveiiiiiiiiiiiiiciieeeeeeeeeee e 485
14.6.3 TIMING c.voviiiiiiiiiiiiiicice s 486
14.6.3.1  When to Open .....ccovuiiiiiiiiiiiiiiiiiiccccee 486
14.6.3.2  Multiple Parties.....coveverirrererineririnieeineieneeeseneesenene 487

Chapter Fifteen. Closing Argument

15.1  The Role and Function of Closing Argument ..........cccccvueueeerucreciruenennne 489
15.1.1  The WHhole Story.....ccovueiririeirieieinieierieicseet et 489
15.1.2  Use of Theory, Theme, and Story Arc ......cccoeveeenneenneccnnnecnnnn. 490

Modern Trial Advocacy XXXi



Contents

15.1.2.1  TREOTY .ueieviirieiiirieienietei ettt 490
15.1.2.2  THEMIE cueeuiiinieiiieieteeeee ettt 495
15.1.2.3  SEOLY ALC cuuiiiieiiinieieninieiteeieitne ettt 497
15.1.3 What Makes It Argument.....c.oeceveereeneieeinienieneeneceeeenenee 497
15.1.3.1  Conclusions........cceeereieinienieeneieineteeseeee e 498
15.1.3.2  INfEreNCES c.ceuveueeieiieieciieiceeteecee ettt 498
15.1.3.3 Details and Circumstantial Evidence ........ccccecvveneeenueneane. 499
15.1.3.4  Analogies, Allusions, and Stories ........cccovveerrreennecnnnnee 501
15.1.3.5 Credibility and Motive ......coeevvveirneinnicericceiecnee 504
15.1.3.6  Weight of the Evidence......c.cccooveieneinncvininciniccee 505
15.1.3.7  DEMEANOT ...ceouriiiiniiiiniiniieiieiieiteeetetese sttt 506
15.1.3.8  RefUtation ..c.cecuevesiereisiieiieiieiceieiesie et 507
15.1.3.9  Application of Law .......cccccuiiiuiiiiniiiiiniiiiccicces 507
15.1.3.10 Moral Appeal .......cccoovviiiiiiiiiiiiiiiiiiccccce 508
15.2 FOrmMat...cccociiiiiiiiiiiiiiicicii s 508
15.2.1 DPlaintiff’s Argument-in-Chief........occoovieciniiiniineineeee, 509
15.2.2 Defendant’s Argument-in-Chief .........ccooecinniinicinniincns 510
15.2.2.1 Responding to the Plaintiff’s Argument-in-Chief ............... 510
15.2.2.2 Anticipating Rebuttal ... 511
15.2.3 Plaintiff’s Rebuttal.....c.ccceoiiiniiiiiiiiiiiiceeeeecee 512
15.2.4  VATIATIONS .eviuieiiiiieiinieieiestetee sttt ettt 514
153 SEIUCTULC. ...ttt 515
15.3.1 Topical Organization.........eccoeeerueuininieirinieinineineeiseeeseeeees 515
153101 ISSUES couveeitieeiieeiteeic ettt ettt st 515
15.3.1.2  ElEMENCS. vcuininieuiirieiiinieineeieieneeeee et 516
15.3.1.3  Jury Instructions .........ccccoeviiiiiiiiiiiiiiincccccc 517
15.3.1.4  Turning POINCS c.cccevevererveuireereiniireineeceneeeeeeree e 517
15.3.1.5  Alternative STruCtUreS....c.ovveueeeerieieiirieieiereeeeiesieeee e 518
15.3.2 Other Organizing Tools .......ccccveuiviniinieinincisicieccecens 519
15.3.2.1  Start Strong, End Strong ..., 519
15.3.2.2  Affirmative Case Firstu..ocooerveirerieirieieierieecseeeesieenne 521

XXXii National Institute for Trial Advocacy



Contents

15.3.2.3 Cluster Circumstantial Evidence and

Accumulate Details .....ooeeierieriiniiiieieicceeee 522

15.3.2.4  Bury Your Concessions. ........coecereruererrenrerereneeenenserenennes 523

15.3.2.5 Weave in Witness Credibility .....c.cccoevevvevnvincininccnnnnn. 523

15.3.2.6  Damages .......coveuevieeiuinieiiesieeeeeee s 524

154 CONTENT 1evvetevietieteettestetetestestesteeseeseessessesesessessessesseessessessesesessensenns 524
15.4.1 Tell a Persuasive Story.....coeceeireirinierininieireneecseseesieseeenienes 524
154.1.1 Known Facts—What Happened .......ccccccceriniinincccnenne. 525

15.4.1.2  Reasons—Why Did It Happen .......cccocceeeiriniininccnnnne. 525

15.4.1.3 Credible Witnesses—Who Should Be Believed................... 525

15.4.1.4  Supportive Details—How Can We Be Sure......occvneneeee. 526

15.4.1.5 Common Sense—Is It Plausible .......c.ccceevevievienienenirnnenene 527

15.4.2 Tie Up Cross-Examinations..........ccceveeererieinenereneneenieneeniennes 527
15.4.3 Comment on Promises .......cceevreeierierierieneneeeeeeieeesee e 529
15.4.4 Resolve Problems and Weaknesses...........coeeeeveeieieieniesienneeneane. 530
15.4.5 Discuss Damages.......cceevveeerinieiniinienenineineneeeeeseeeeeseeeeeee 531
15.4.6  Use Jury InStructions.........cccceriiiiinininiiiciiiiiiiccccccns 531
15.4.7 Use Verdict FOrmS ....ccueviviiieiiieieieiesie et 532
15.4.8 Introductions and Thanks........c.ccecevieriirenininiiieieieeeie s 533

155  Delivery and Technique.....c.cocevveceriniciriniecninicinerecnec e 533
15.5.1 Do Not Read or MEMOIIZE .....cvevvereierieiieieciiesieeie e 533
15.5.2  MOVEMENL weveuvreniieniieiieeiieniieieeieeaesseesseeseesesseesseesseessesnsesssenseenns 534
15.5.3  Verbal Pacing.......ccccccoviviiiiiiiiiiiiiiiiiiiiccccci, 534
15.54  EMOTION.ctiitiiieiieieieiesiesie ettt ste st se e essessessessensesseenas 534
15.5.5  VISUALS c.veviiiiieiieiieieeeie sttt ene 535
15.5.6 Headlines.....ooueeueeieieiiiesieciieeeeee e 536
15.5.7 Simple, Active Language.........cccccevvvieuininicininiciiineiicceee 537
15.6  Ethics and ObJections......coueueeerveueririeieninieiiinieieinicictsieeneseeieneeieenenen 537
15.6.1 Impermissible Argument ..o, 538
15.6.1.1  Statements of Personal Belief.........cccoevvreievinvienenienienienene, 538

15.6.1.2  Appeals to Prejudice or Bigotry .....ccoeevvecineccincicninee 539

Modern Trial Advocacy XXXiii



Contents

15.7

15.6.1.3 Misstating the Evidence .........ccccooviiiiiiiiininnniicne, 539
15.6.1.4  Misstating the Law......ccovveinnicinineinincinnccneccnnee 541
15.6.1.5 Misusing Evidence.........ccccccociiiiiiiiiniiiiiiiie, 541
15.6.1.6  Appeals to the Jurors’ Personal Interests ......cooevererreeennnnee 542
15.6.1.7 Appeals to Emotion, Sympathy, and Passion .........c.c..c...... 543
15.6.1.8  Comments on Privilege ........ccooovueiiiiinniiniciiiiie, 543
15.6.1.9  Exceeding the Scope of Rebuttal ...........cccccoeiiiiiinnnnnnen 544
15.6.2 The Protocol of ObJections ........c.evvrvererirueeeriereinieieeniereenieneenaene 544
15.6.2.1 Making ObjJections ..........cccceueuiiiiiiiiiniiiiiiiciiicinienes 544
15.6.2.2  Responding to Objections.........eceeerreverinrererenieririnnerenennen 545
15.6.2.3 Cautionary Instructions .........cceeeeeerveerenierenenieneneneeennes 545
Bench Trials...ueoeriieiieieeeeee e 545

Chapter Sixteen. Jury Selection

16.1

16.2

16.3

16.4

XXXV

INErOUCTION oottt 547
Mechanics of Jury Selection.......c.coeererieinenieineieseeeeeesee 548
16.2.1 Terminology ....cccoeeeivieuirinierininieinreieeneeereeree e 548
16.2.2 Questioning FOrmats.........cccoevvveiviiiinncciniciiieccceeeee, 549
16.2.3 Timing and Order of Voir Dire ........ccccccoeivininininiiiciiiiinnes 549
16.2.3.1 Preliminary Statements .........ccccoeviviiiinniinniiiine, 549
16.2.3.2  Size of the Venire Panel .....cccccovveinnecinncnnicniccnee 549
16.2.3.3 Questions to the Entire Panel........ccccovcvvirieiincieciiieniens 550
16.2.3.4 Questions to Individual JUrors .......cccevvevvreecinciecieienens 550
16.2.3.5 Exercising Challenges.........ccccooviciniiinniincccniicee, 551
16.2.3.6  Preserving Error ..o 552
Planning and Conducting Voir Dire........ccccccceiviiiiiiiiiiiiiiiiicnen, 552
16.3.1 Permissible INQUILIES ...coveuirirveriririeiniieinirctreeccsecceec e 553
16.3.2 Question FOrm c...oueeviiiiiiiiiieiecieceeee e 554
16.3.3 Stereotypes and Generalizations ..........cocceevereenencincneccnenienns 554
16.3.4  JUIOL ProfIles....cuivviiiieiieiiciieticiieeeeeeeeteete ettt 555
16.3.5 Jury Consultants.........ccccevviciviiiiniiiinicicccce 556
Voir Dire Strategies........cccooiiiiiiiiiiiiiiiiiiiicicie 557
National Institute for Trial Advocacy



16.5

Contents

16.4.1 Gathering Information .........ccccccovviiiiiiiiiiiiiicccce 557
16.4.1.1 Identifying Bias, Predisposition, and Preconceptions.......... 557
16.4.1.2  Identifying AINICY c.ooeeererecineiineeneceeccseeeeseeeeene 558
16.4.1.3 Planning for Trial...cccocooevniiiniiiiniicieccene 559

16.4.2 Challenges for Cause .......ccuvveuirieueuirieeirieeirieeireeeeeeseeeeeenes 559
16.4.2.1 Developing Challenges for Cause........ccccoecvrieuivincinnnnne. 560
16.4.2.2 Presenting Challenges for Cause..........cccoeurucuiuiiinininnnne. 562

16.4.3 Testing Reactions....c.covvveueririeuinirievininieiininieienieietneereseseeseeneenenene 563

16.4.4 Obtaining COMMIMENT .e.eeveverreveeiriereiriereineeteenereeereeneeneeeene 563

16.4.5 Developing RaPPOrt .c.coveeereeveeirieuceiniereinieieinieeeneeeereeeeneeeene 564

Ethics and Objectionable Conduct.........cccevvrieuininiciniieinnicineccen 564

16.5.1 Contact with Venire .......ccccoeeererieininenineincncncecneeeenne 564

16.5.2 Improper QUEStIONING .....c.coviuiiiiiiiiiiiiiiiiiice e 565

16.5.3 Impermissible Use of Peremptory Challenges ............ccccccviiinne 566

16.5.4 Making Objections and Motions in Limine .....c.cocecevveveennneeenen 566

.................................................................................................................. 569

Modern Trial Advocacy XXXV





