
		  xi

Chapter One: The Purposes of Criminal Law� 1

	A.	 When Is Punishment Justified?� 1
	 1.	 Retribution� 2
	 2.	 Utilitarianism� 3

General Deterrence� 4
Individual (or Specific) Deterrence� 4
Incapacitation� 4
Rehabilitation� 5

	 3.	 Applying the Theories of Punishment: Dudley and Stephens� 5
Exhibit 1.1 Newspaper Article About the Shipwrecked Crew� 7
The Queen v. Dudley and Stephens� 8

	B.	 Punishment in the United States� 14
	 1.	 Mass Incarceration� 14
	 2.	 Punishment as a Form of Social Control� 16

Nash v. State� 17
	 3.	 Racial Disparities in Criminal Enforcement� 22

Alexander, The New Jim Crow� 23
Forman, Racial Critiques of Mass Incarceration:  
Beyond the New Jim Crow� 28

	 4.	 The Prison Abolition Movement� 32
Exhibit 1.2 Photo of Summer 2020 Black Lives Matter Protest� 35

	C.	 Reviewing the Justificatory Theories of Punishment:  
Anti-​Camping Ordinances� 35

City of Grants Pass v. Johnson� 37
	D.	 The Experience and Effects of Incarceration� 52

Sanchez, In Spite of Prison� 54

Chapter Summary� 62
Applying the Concepts� 63
Criminal Law in Practice� 64

Table of Contents



xii	 Table of Contents

Chapter Two: Sources and Components of the Criminal Law� 65

	A.	 Sources of Criminal Law� 65
	 1.	 The Common Law� 67
	 2.	 The Model Penal Code� 68
	 3.	 Other Sources� 69
	 4.	 Statutory Interpretation� 70

Massachusetts v. Narvaez� 73
	B.	 Elements of Crimes: An Overview� 77
	 1.	 Act (Actus Reus) Elements� 78

Robinson v. California� 80
	 2.	 Mental State (Mens Rea) Elements� 85

Intent� 86
Purpose� 86
Knowledge� 87
Recklessness� 87
Negligence� 88
Strict Liability� 89
Mens Rea and Statutory Interpretation� 90

	 3.	 Results Elements (Causation)� 91
	 4.	 Attendant Circumstances Elements� 92
	 5.	 Affirmative Defenses� 93
	C.	 The Criminal Case Process: A Brief Overview� 94
	 1.	 The Investigation� 94
	 2.	 The Charging Decision� 95

Exhibit 2.1 Example of an Information from the Federal  
Prosecution of Singer Lauryn Hill� 97

	 3.	 Bail and Pretrial Release� 98
	 4.	 Plea Bargaining� 99
	 5.	 The Trial� 100

Proof Beyond a Reasonable Doubt� 100
The Jury’s Role and Jury Instructions� 101
Exhibit 2.2 Jury Instruction on Reasonable Doubt from a 2016 

California Criminal Trial� 102
	 6.	 Sentencing� 103
	 7.	 Criminal Appeals� 105

Chapter Summary� 106
Applying the Concepts� 107
Criminal Law in Practice� 108



	 Table of Contents	 xiii

Chapter Three: Property Offenses� 111

	A.	 Theft Crimes� 111
	 1.	 Larceny� 112

Trespassory� 112
Taking and Carrying Away� 113
Personal Property of Another� 113
Intent to Permanently Deprive� 114
Commonwealth v. Liebenow� 115
Exhibit 3.1 Supplemental Massachusetts Jury Instruction  

Based on the Holding in Liebenow� 119
Marsh v. Commonwealth� 120

	 2.	 Robbery� 125
Force or Fear� 125
Lear v. State� 126
From the Victim’s Person or Immediate Presence� 129

	 3.	 Embezzlement and False Pretenses� 130
Embezzlement� 131
State v. Lough� 133
False Pretenses� 137
People v. Phebus� 138

	 4.	 Consolidated Theft Statutes� 141
	 5.	 Extortion� 142

Extortion by Threatened Violence� 143
United States v. Zhou� 143
Extortion by Wrongful Threats (Blackmail)� 149
People v. Bollaert� 151
Extortion Under Color of Official Right� 157

	B.	 Burglary� 157
	 Breaking� 158
	 Entering� 159
	 Dwelling of Another� 160
	 At Night� 160
	 With the Intent to Commit a Felony Therein� 161

In re T.J.E.� 163
Exhibit 3.2 Example of Jury Instructions for the Crime  

of Burglary from a California Trial� 166
	C.	 Arson� 167
	 1.	 Malicious� 168



xiv	 Table of Contents

The Common Law Rule� 168
The Modern Approach� 168

	 2.	 Burning� 168
The Common Law Rule� 168
The Modern Approach� 169

	 3.	 Dwelling of Another� 169
The Common Law Rule� 169
The Modern Approach� 169

Chapter Summary� 170
Applying the Concepts� 171
Criminal Law in Practice� 173

Chapter Four: Drug Offenses� 175

	A.	 Examining Drug Policy: Racial Disparities, Drug 
Decriminalization, and Marijuana Legalization� 176

	 1.	 Race, Drug Prohibition, and the War on Drugs� 176
Exhibit 4.1 George H.W. Bush Displays Bag of Crack  

in 1989 Oval Office Speech� 178
A Tale of Two Countries: Racially Targeted Arrests in  
the Era of Marijuana Reform� 179
Exhibit 4.2 Usage of Marijuana for Ages 12+ (2018)� 182
Exhibit 4.3 Black and White Marijuana Possession Rates  

(2010-2018)� 182
	 2.	 Marijuana Legalization and Drug Decriminalization� 182
	B.	 Possession� 186
	 1.	 Actual Possession� 187

State v. Fries� 188
	 2.	 Constructive Possession� 194

Rivas v. United States� 195
Johnson v. Mississippi� 202

	 3.	 Proof of Knowledge and the Willful Blindness Doctrine� 206
United States v. Louis� 208
Willful Blindness� 213
United States v. Heredia� 214

	C.	 Possession with the Intent to Distribute� 223
United States v. Hunt� 224
United States v. Washington� 229



	 Table of Contents	 xv

Chapter Summary� 233
Applying the Concepts� 234
Criminal Law in Practice� 236

Chapter Five: Homicide Offenses� 239

	A.	 An Overview of Degrees of Homicide� 239
Exhibit 5.1 Homicides by Offense� 242

	B.	 Intentional Killings� 242
	 1.	 First-​Degree Murder That Is Willful, Deliberate, and Premeditated� 242

People v. Boatman� 244
	 2.	 Transferred Intent� 254
	C.	 Murder with the Intent to Inflict Grievous Bodily Injury� 255
	D.	 Heat of Passion Killings: Reducing Murder to Voluntary  

Manslaughter� 256
	 1.	 The Elements of Voluntary Manslaughter: Overview� 256
	 2.	 Adequate Provocation� 257

People v. Beltran� 258
Allen v. State� 265
The MPC’s Extreme Emotional Disturbance Doctrine� 276

	 3.	 Cooling-Off Time� 276
	E.	 Accidental Killings� 278
	 1.	 Depraved Heart Murder� 279

People v. Roe� 280
	 2.	 Involuntary (Reckless) Manslaughter� 288

State v. Janklow� 289
Exhibit 5.2 William Janklow (Center) Leaving the Courthouse  

After the Jury’s Guilty Verdict� 292
Brasse v. State� 293

	 3.	 Negligent Homicide� 297
People v. Cabrera� 298

	F.	 Felony Murder� 303
	 1.	 In the Perpetration of a Felony (Res Gestae)� 306

People v. Wilkins� 307
King v. Commonwealth� 311
Liability for Killings by Non-​Felons� 314

	 2.	 Grading Felony Murder, Enumerated Felonies, and the Inherently 
Dangerous Felony Limitation� 315

First-​Degree Felony Murder and Enumerated Felonies� 316



xvi	 Table of Contents

Second-​Degree Felony Murder and the Inherently Dangerous 
Felony Rule� 317
Hines v. State� 319

	 3.	 Independent Felony Rule� 322
	 4.	 Misdemeanor Manslaughter� 323
	G.	 Causation� 323
	 1.	 But-​For Causation� 324
	 2.	 Proximate Causation� 325

Lewis v. State� 327
	 3.	 Homicide by Omission� 330
	 4.	 Causation and Parental Liability for a Child’s Violent Acts� 333

People v. Crumbley� 335

Chapter Summary� 345
Applying the Concepts� 347
Criminal Law in Practice� 348

Chapter Six: Sex Offenses� 351

	A.	 Rape� 352
	 1.	 Force, Threat of Force, and Resistance� 355

State v. Jones� 355
The Force Requirement and Incapacity to Consent� 365
Rape by Fraud� 365

	 2.	 Mens Rea and Consent� 366
Commonwealth v. Lopez� 368
State v. Asaad� 374

	B.	 Statutory Rape� 378
Garnett v. State� 379

	C.	 Child Pornography� 389
In re S.K.� 390

Chapter Summary� 402
Applying the Concepts� 403
Criminal Law in Practice� 404



	 Table of Contents	 xvii

Chapter Seven: Attempts� 407

	A.	 Mens Rea: Intent� 407
	B.	 Actus Reus� 409
	 1.	 Dangerous Proximity to Success� 410

People v. Rizzo� 411
People v. Acosta� 414

	 2.	 Substantial Step� 418
United States v. Jackson� 419
United States v. Gladish� 424
United States v. Ferguson� 427

	C.	 “Impossible” Attempts� 437
State v. McElroy� 438
Legal Impossibility� 440

	D.	 Abandonment (Renunciation)� 441
State v. Riley� 442

Chapter Summary� 451
Applying the Concepts� 451
Criminal Law in Practice� 453

Chapter Eight: Accomplice Liability� 457

	A.	 Proof That a Crime Was Committed� 457
	B.	 Mens Rea: Intent� 458

Exhibit 8.1 Fort Worth Daily Gazette Story About  
Colvard’s Murder� 459

Hicks v. United States� 460
Intent and Legitimate Retail Sales and Services� 462

	C.	 Actus Reus: Assistance� 463
In re Wilson� 464
State v. Wilson� 467

	D.	 The Withdrawal Defense� 469
	E.	 Applying Accomplice Liability to Compound Offenses� 470

Rosemond v. United States� 471
	F.	 The Natural and Probable Consequences Doctrine� 479

Chapter Summary� 481
Applying the Concepts� 481
Criminal Law in Practice� 484



xviii	 Table of Contents

Chapter Nine: Conspiracy� 487

	A.	 Overview and Elements of the Offense� 487
United States v. Brown� 490
United States v. Garcia-Rodriguez� 494
The Two or More Parties Requirement: Unilateral versus  
Bilateral Approach� 502
Wharton’s Rule� 503
Conspiracy, Attempts, and Accomplice Liability� 505

	B.	 Multiparty and Ongoing Conspiracies� 505
United States v. Ulbricht� 507
The Significance of the Single versus Multiple  
Conspiracies Question� 516

	C.	 Vicarious Liability for Conspirators: The Pinkerton Rule� 517
State v. Walton� 518
Withdrawal in the Context of Conspiracy� 523

	D.	 Solicitation� 524

Chapter Summary� 526
Applying the Concepts� 527
Criminal Law in Practice� 528

Chapter Ten: Revisiting the Elements of Crimes and 
Interpreting Criminal Statutes� 533

	A.	 Act (Actus Reus)� 534
	 1.	 Revisiting Actus Reus� 534
	 2.	 Interpreting Criminal Statutes in Light of Voluntary Act Principles� 536

State v. Barnes� 537
	B.	 Mental State (Mens Rea)� 544
	 1.	 Revisiting Mental States� 544

Intent� 545
Purpose� 547
Knowledge� 548
Recklessness� 549
Negligence� 550
Strict Liability� 551

	 2.	 Mens Rea and Mistake of Fact� 552
Exhibit 10.1 California’s Model Jury Instruction on Mistake of Fact� 554



	 Table of Contents	 xix

	 3.	 Mens Rea and Statutory Interpretation� 554
Interpreting Statutes That Are Silent as to Mens Rea� 555
Elonis v. United States� 557
Interpreting Statutes Where There Is Uncertainty About Which 
Elements Are Modified by an Included Mental State� 566
Ruan v. United States� 568

	C.	 Revisiting Causation and Attendant Circumstances� 580
	D.	 Interpreting Criminal Statutes� 581
	 1.	 The Rule of Lenity and the Strict Construction of Statutes� 584

Wooden v. United States� 586
	 2.	 Void for Vagueness� 598

Chapter Summary� 602
Applying the Concepts� 603
Criminal Law in Practice� 603

Chapter Eleven: Affirmative Defenses� 605

	A.	 Self-​Defense, Defense of Others, and Defense of Property� 606
	 1.	 Self-​Defense� 606

Reasonable Belief� 607
Imminent Threat� 607
Unlawful Force� 611
Deadly Force� 611
Exhibit 11.1 Bernhard Goetz in New York Supreme Court� 612
People v. Goetz� 612
Race, Reasonableness, and Self-Defense� 620
Imperfect Self-​Defense� 621
The Initial Aggressor Rule� 621
Duty to Retreat?� 622

	 2.	 Defense of Others� 624
	 3.	 Defense of Property and Dwellings� 624

Defense of Personal Property� 624
Defense of a Dwelling� 625

	B.	 Duress� 625
State v. Toscano� 626

	C.	 Necessity� 633
Allen v. State� 634

	D.	 Insanity� 638



xx	 Table of Contents

	 1.	 The M’Naghten Test� 639
Exhibit 11.2 Modern Insanity Doctrine Dates to M’Naghten’s Case� 640

	 2.	 The Irresistible Impulse Test� 641
	 3.	 The Model Penal Code Test� 641
	 4.	 The Current State of the Law� 642

State v. Worlock� 643
Exhibit 11.3 Ronald Reagan Waves Just Before Being  

Shot by John Hinckley� 651
	E.	 Intoxication� 651

State v. Jama� 653
	F.	 Entrapment� 656

United States v. Russell� 657
Outrageous Government Conduct and Stash House Stings� 666

	G.	 “Ignorance of the Law Is No Excuse,” and the Public Authority Defense� 668
	 1.	 Ignorance of the Law Is No Excuse (Mistake of Law)� 669
	 2.	 Public Authority Defense� 671

United States v. Burt� 672

Chapter Summary� 675
Applying the Concepts� 676
Criminal Law in Practice� 678

Table of Cases  679
Index  683




