PREFACE

WHY STUDY CRIMINAL LAW?

For the past half-century, Criminal Law has been taught as a standard,
introductory doctrinal course in the law school curriculum. Traditionally,
students in this course consider the relationship among conceptual build-
ing blocks like the law of mens rea, actus reus, causation, justification, and
excuse. They delve deeply into emblematic crimes, such as homicide and
sexual assault. They study and unpack doctrines grounded in old English
precedents and trace them forward into more recent cases and statutes.
And they consider extensions of foundational principles in more complex
settings, such as the law of attempt, complicity, and conspiracy. Through all
of this, they probe analytic nuances and inconsistencies. But by and large,
they are urged to take their subject as it is presented to them: as a system of
law, governing a system of punishment.

This approach may have worked well when it was first adopted in the
seminal casebooks of the mid-twentieth century. It may even have worked
well when it was expanded and refined in the early editions of the lead-
ing contemporary casebooks, first authored in the 1960s and 1970s. But as
many professors—and even more students—increasingly recognize, that
conventional approach does not work today. Indeed, it is scarcely hyper-
bolic to suggest that this version of Criminal Law, inherited from earlier
eras, is at risk of becoming a failed course, animated by a logic and a ped-
agogy so disconnected from the core issues driving the modern American
penal system as to threaten the course’s basic grounding in reality.

The problem is not hard to diagnose. Guided by the leading teach-
ing materials of the day, traditional criminal law courses often fail to
acknowledge adequately two fundamental and interrelated issues. The first
is the stark, glaring, and racially unjust failing of mass incarceration and
the related failing of police misconduct and abuse. For half a century, the
United States incarcerated more of its own people than any other nation
in history or across the globe, in a manner disproportionately burdening
Black and Brown men. Massive as that carceral system is, the criminal law
casts an even larger shadow outside the prison walls, where communities of
color are policed even more intensively than they are incarcerated.

These facts are widely known to today’s generation of law students. For
the first time in history, students now arrive on campus having lived through

XXXiii



XXXIV Preface

not one but two massive, nationwide protests concerning the penal system’s
operation. Those protests were triggered most immediately by the deaths
of two Black men, Michael Brown in 2014 and George Floyd in 2020, at the
hands of white police officers. These police killings and the protests that
followed underscored the deeper pathologies of the American penal system
and immersed incoming law students in a modern vernacular of criminal
justice reform.

Then these students arrive on campus and take Criminal Law. And all
too frequently, they discover that the course — guided by contemporary
casebooks—treats mass incarceration and the problems of police power as
at best ancillary topics. Either these subjects are treated as minor themes
that supplement a criminal law course focused on moral philosophy, stat-
utory interpretation, and doctrinal nuance, or they are relegated to the
course’s epilogue or concluding sessions.

Students, and more than a few professors, are rightly frustrated by this
disjunction between the defining issues of the modern American penal sys-
tem and the basic introductory criminal law course. But that disjunction
arises not merely from some oversight or failure to update contemporary
casebooks to include “current events.” Rather, the defect relates to the
course’s second failure: it does not reflect current ideas.

Simply put, Criminal Law the course has failed to account for some of
the most significant developments of the past two decades in criminal law
the scholarly field. Central among these developments is the insight, captured
by the late Bill Stuntz, that “criminal law does not drive criminal punishment.”
Rather, as Stuntz observed, the role substantive criminal law plays in the
modern penal system “is to empower prosecutors” and police officers, “who
are the criminal justice system’s real lawmakers.”?

Stuntz was among the most influential criminal law scholars of the past
half-century. But his work offers a warning to those who teach Criminal Law
that is too frequently ignored: “Anyone who reads criminal codes in search
of a picture of what conduct leads to a prison term,” he wrote, “will be seri-
ously misled.” In other words, it is impossible to describe —let alone to
study, analyze, or critique — the modern American penal system simply by
studying the criminal law as it exists “on the books.”

And yet, contemporary Criminal Law casebooks continue to insist on
precisely this misdirection. They focus students’ attention on the intricacies
and doctrinal nuances of the criminal codes and interpretive doctrines of
one jurisdiction or another, without ever letting students know the rest of
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the story— that criminal law, as portrayed in these books, does not define
how punishment unfolds in America. Law enforcers do.

Critically, these law enforcers exercise their power against the back-
drop of a set of overlapping and interacting social hierarchies, which their
actions can in turn both shape and reconstitute. As decades worth of schol-
arship explores, criminal law is both shaped by and perpetually shaping
society. To understand criminal law, one must therefore understand its rela-
tionship to the history and social hierarchies from which it stems, including
along dimensions of race, gender, and class. A course that fails to center
these essential concepts will leave students ill-equipped to truly understand,
critique, or change the American penal system.

None of this is to say that law—including substantive criminal law—is
irrelevant to the modern American penal system. Quite to the contrary,
developments in the criminal law were essential to the rise of racialized mass
incarceration, over-policing, and police abuse. Indeed, the very phrase mass
incarceration is frequently accompanied by another watchword of crimi-
nal justice reform: overcriminalization. The idea this word captures, which
Stuntz and others have so carefully explained, is not that the substantive
criminal law stopped governing the American penal system. Rather, the key
insight is that the substantive criminal code transformed into a mechanism
by which law enforcers came to govern that system as a law largely unto them-
selves —exercising vast, largely unchecked, and often problematic discre-
tion that determines who gets punished and how.

Among those law enforcers, prosecutors loom large. And understand-
ing how criminal law shapes their power is essential to understanding the
penal system’s operation. But prosecutors are not the only state actors
empowered to enforce the criminal law. As Alice Ristroph observes, it is the
police who “connect crimes to punishments” by supplying “prosecutors,
courts, and eventually prisons with persons to punish.” For this reason,
while discussions of policing are typically relegated to a separate course on
constitutional criminal procedure, a truly complete study “of criminal law
must address the agents and practices of law enforcement” as an integral
component of the course.” After all, every stop, frisk, and arrest is supposed
to be predicated on an officer’s suspicion that the target of such state action
violated the substantive penal code. And virtually every criminal conviction
starts with an arrest.

In short, to understand the operation of the criminal law, one needs
to understand the relationship between that body of law and the key insti-
tutional actors it empowers: prosecutors and police officers. This book
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accordingly aims to tell the story of criminal law’s evolution from a legal
framework that defined, cabined, and legitimated law enforcement power
to one that has expanded that power in ways that are intimately interlaced
with background sociological histories and dynamics. We believe that evolu-
tion should be the central story of the first-year course on these topics, and
that it is thus important to emphasize the connection between the Criminal
Law and the American Penal System.

As its title suggests, that is the story this book tells. Its aims are straight-
forward: to consider the role that criminal law might serve in a well-
functioning and just society, to question how the legitimacy of criminal law
might change in societies that are unjust or unequal, to chart the role that
law and legal actors played in producing the American penal system’s cur-
rent pathologies, and to invite students to imagine ways in which law and
legal actors might go about addressing and redressing those systemic and
institutional failings.

Our goal is not to replace this essential and foundational law school
class with a political science course or a criminology class. Law and legal
analysis, primarily of conventional case materials, continue to anchor this
book, much like they anchor many others. But unlike any other book, we
situate those familiar materials in a fundamentally different conceptual
framework, one that is novel to criminal law casebooks even if it will likely
be familiar to both scholars and practitioners in the field.

The course this casebook supports is thus still very much a course about
criminal law. But it is a course about the role that body of law has played
in producing a penal system increasingly seen as flawed or unjust by large
segments of society. Our aim, in other words, is not to sever ties with the
traditional topics of the criminal law course, but rather to create stronger
ties between those topics and the realities of the penal system. As students
will see, legal actors—lawyers—have been central players in the evolution
of the penal system’s pathology. Likewise, students will see that tomorrow’s
legal actors—the students themselves —will likely play a significant role in
identifying pathways toward the system’s reform.





