CONTENTS

Preface
Acknowledgments

CHAPTER I

INTRODUCTION TO ENTREPRENEURSHIP LAW

A. Entrepreneurs and Lawyers
Pozen, We Are All Entrepreneurs Now
Eyal-Cohen, Through the Lens of Innovation
Hobbs, Entrepreneurship and Law: Accessing the Power
of the Creative Impulse
Notes and Questions
B. Structuring the Attorney-Client Relationship
Ibrahim, Solving the Everyday Problem of Client Identity in
the Context of Closely Held Businesses
ABA, Selections from Model Rules of Professional Conduct
and Official Comments
Notes and Questions
ABA, Selections from Model Rules of Professional Conduct
Notes and Questions
Introduction to Hypothetical Clients
Problem

CHAPTER 11

THE TRANSITION FROM EMPLOYEE TO ENTREPRENEUR

A. Concerns Arising Separately from Any Contractual Relationship
1. Fiduciary Duties
2. Trade Secrets
3. Unfair Competition
Rehabilitation Specialists, Inc. v. Koering
AlterG, Inc. v. Boost Treadmills L1.C
Notes and Questions
Comedy Colttage, Inc. v. Berk
Notes and Questions

xi

XiX
XXt

N =

11
14
15

15

17
23
24
27
27
28

31

31
32
32
33
33
38
45
47
50



Contractual Duties
1. No Moonlighting Provisions
2. Non-Competition and Non-Solicitation Restrictive Covenants
3. Protection of Intellectual Property
Genzyme Corporation v. Bishop
Magic Leap, Inc. v. Xu
Notes and Questions
Iconix, Inc. v. Tokuda
Notes and Questions
Problem
Notes and Questions

CHAPTER III

ORGANIZING THE NEW VENTURE

Entity Characteristics and Applicable State Law
Sole Proprietorship

General Partnership

Limited Partnership

4. Limited Liability Partnership

5. Corporation

6. Limited Liability Company

7. Benefit Corporations and Low Profit Limited Liability Companies
8

9.

1

QO N~

Nonprofit Corporations and Tax-Exempt Entities
Transferability of Interests in a Business Entity
0. State Variations and Choosing a State of Formation
Notes and Questions
Choosing the Best Entity for an Entrepreneurial Venture
Mann et al., Starting from Scratch: A Lawyer’s Guide to
Representing a Start-Up Company
Goldberg, Choice of Entity for a Venture Capital
Start-Up: The Myth of Incorporation
Fleischer, The Rational Exuberance of Structuring
Venture Capital Start-Ups
MacLeod Heminway, Lawyering for Social Enterprise
Notes and Questions
Organizing the New Entity
Notes and Questions
Agreements Among Owners
1. Shareholders Agreements
Minty, Inc., Shareholders Agreement
Notes and Questions
2. Division of Equity Among Founders and Vesting
Linfield, Founder Basics: Founder’s Stock, Vesting and
Founder Departures
Notes and Questions
Problem

Contents

50
50
51
51
52
55
59
61
68
69
73

75

75
76
76
77
77
77
78
79
80
81
81
82
85

86
88

96
103
105
106
111
114
114
115
121
123

124
126
127



Contents xiii

CHAPTER IV
INTELLECTUAL PROPERTY 129
A. Trademarks 129
1. Trademark Protection 130
Lucent Information Management, Inc. v. Lucent Technologies, Inc. 131
Notes and Questions 140
USPTO, Trademark Manual of Examining Procedure 140
United States PTO v. Booking.com B.V. 143
Notes and Questions 149
2. Trademark Infringement 150
Osgood Heating & Air Conditioning, Inc. v. Osgood 151
Notes and Questions 155
Lerner & Rowe PC v. Brown Engstrand & Shely LLC 155
Notes and Questions 162
3.  Famous Marks 162
Jack Daniel’s Properties, Inc. v. VIP Products LLC 163
Notes and Questions 169
4. Loss of Trademark Rights 170
Notes and Questions 170
B. Copyrights 170
1. Copyright Protection 171
2. Copyright Infringement 171
Kepner-Tregoe, Inc. v. Carabio 171
Notes and Questions 179
3. Digital Millennium Copyright Act 180
Viacom International, Inc. v. YouTube, Inc. 181
Notes and Questions 186
C. Trade Secrets 187
American Family Mutual Insurance Company v. Roth 188
Notes and Questions 190
D. Patents 191
1. Who Is an “Inventor”? 191
2. Employee-Inventors 192
3. Patent Requirements 192
a. Patentable Subject Matter 193
b. Utility 193
c. Novelty 193
d. Non-Obviousness 194
4. Statutory Bar 194
5. Patent Priority 195
6. Term of Patent 195
Notes and Questions 195

Problem 195



Contents

CHAPTER V

FINANCING

Introduction and Overview
Orcutt, Improving the Efficiency of the Angel Finance
Market: A Proposal to Expand the Intermediary Role of
Finders in the Private Capital Raising Setting
Mann et al., Starting from Scratch: A Lawyer’s Guide to
Representing a Start-Up Company
Equity Financing
1. Founder Investment/Bootstrapping
Resolutions of the Board of Directors of EV, Inc., an Illinois
Corporation
Notes and Questions
2. Non-Founder Investors: Friends and Family, Angel Investors,
and Venture Capitalists
Gilson, Engineering a Venture Capital Market: Lessons from
the American Experience
Notes and Questions
3. Convertible Securities
Coyle & Green, Essay: The Safe, the Kiss, and the Note: A
Survey of Startup Seed Financing Contracts
Bernthal, The Evolution of Entrepreneurial Finance: A New
Typology
Convertible Promissory Note for Fruit Tree, LLC
Y Combinator Management, LL.C, Safe Post-Money Valuation
Cap, No Discount
Notes and Questions
4. Priced Rounds
Vega, What Is the Difference Between “Friends and Family”,
Seed and Series a Financings?
Wang, Model Series Seed Term Sheet Version 3.2
National Venture Capital Association, Model Venture Capital
Term Sheet
Notes and Questions
5. Securities Regulation
a. Private Placements under Regulation D
b. Regulation Crowdfunding
c. Risk of Noncompliance with Securities Laws
Notes and Questions
Debt Financing
1. Loan Facilities
2. Secured Lending
Smith, Summary of Revised UCC Article 9 (2000)
Hahn, Personal Bankruptcy in the 21st Century: Emerging
Trends and New Challenges: Velvet Bankruptcy
Notes and Questions
Problem

197

198

199

199
201
202

202
203

203

205
207
207

208

210
213

216
224
225

225
227

229
238
240
241
242
243
243
244
244
244
245

257
259
261



Contents

CHAPTER VI

EMPLOYMENT LAW

A.  Worker Classification: Independent Contractors versus Employees
JustMed, Inc. v. Byce
Notes and Questions
Dynamex Operations West v. Superior Court
Notes and Questions
B. Worker Classification: Unpaid Interns
Notes and Questions
C. Employment Statutes and Case Law
Fair Labor Standards Act
Workers’ Compensation
Occupational Safety and Health Act
Title VII of the Civil Rights Act
Americans with Disabilities Act
Age Discrimination in Employment Act
Equal Employment Opportunity Commission v. Go Daddy
Software, Inc.
Notes and Questions
D. Employment Agreements
E. Equity Compensation
1. Stock Options
2.  Profits Interests
3. Restricted Stock Units
Problem

O Otk oo =

CHAPTER VII

OPERATIONAL CONTRACTS

A. Anatomy of a Contract
Notes and Questions
B. Drafting Operational Contracts
Chesler, Drafting Effective Contracts: How to Revise, Edit
and Use Form Agreements
Bernard, Using Forms for Drafting Help— Tips for Young
Lawyers
Ammon, Ambiguous Drafting and the 12-Pound Cat
Hwang, Faux Contracts
Notes and Questions
Snell, Artificial Incompetence? Unpacking Al’s
Shortcomings in Contract Drafting and Negotiation
Notes and Questions
Problem

263

264
264
270
271
279
280
282
282
282
283
283
283
284
284

284
295
295
296
296
297
298
298

303

304
318
318

319

322
324
326
332

332
337
337



xvi Contents

CHAPTER VIII
CONDUCTING BUSINESS ONLINE 339
A. Customer Privacy 340
1. Federal Trade Commission Act 340
2. Children’s Online Privacy Protection Act (COPPA) 341
3. Complex Privacy Statutes 341
4. State Statutes 342
5.  The European Union’s General Data Protection Regulation 343
Klar, Binding Effects of the European General Data
Protection Regulation (GDPR) on U.S. Companies 343
6. Privacy Policies 348
Craigslist Privacy Policy 348
CNN Privacy Statement 349
Notes and Questions 364
B. E-Commerce and Online Contracts 365
1. Sales Tax 365
2. Online Contracts 366
In re Zappos.com, Inc., Customer Data Security Breach Litigation 366
Notes and Questions 370
Imgur Terms of Service 371
The Details 372
Notes and Questions 375
3. Selected Additional Considerations 376
a. Marketing Emails 376
b. Dark Patterns 377
c. Section 230 of the Communications Decency Act 377
d. Americans with Disabilities Act 378
Problem 378
CHAPTER IX
RISK MANAGEMENT 381
A. Risk Management Generally 382
Harner, Mitigating Financial Risk for Small Business
Entrepreneurs 382
Notes and Questions 385
B. Litigation and Litigation Alternatives 385
Matthews, Is It Possible to Try a $100,000 Business Case to a
Jury Without Bankrupting Yourself and Your Client? 386
Molot, A Market in Litigation Risk 387
Notes and Questions 390
Gaston, Skip the Aggravation of a Court Battle 390
Raisfeld, ADR: A User’s Guide 393

Amazon.com, Selection from Conditions of Use 395



Contents

Instagram, Selection from Terms of Use
Wikimedia Foundation, Selection from Terms of Use
Notes and Questions
C. Indemnification and Insurance
1. Introduction to Indemnification and Insurance
Schouest, Limit Transaction Risks by Using Indemnity
Agreements, Insurance
2. Indemnification Provisions
Selection from International Manufacturing Agreement
eBay.com, Selection from User Agreement
Selection from Joint Venture Agreement for Entertainment
Industry Start-Up
Notes and Questions
3. Insurance
SBA.gov, Get Business Insurance
Davis, Liability Insurance 101 for Business Litigators
Notes and Questions
Problem

CHAPTER X

EXIT STRATEGIES

A. Selling the Entrepreneurial Venture —Mergers and Acquisitions
In ve Trados Incorporated Shareholder Litigation
Notes and Questions
1. Stock Sales
Exhibit 2.3 to Wild Oats Markets, Inc. Form S-1 Registration
Statement Under the Securities Act of 1933
Notes and Questions
2. Asset Sales
Exhibit 10.3 to Blue Moon Group, Inc. Report on
Form 10-QSB
Notes and Questions
3. Merger
Exhibit 99.3 to eBay Inc. Form 8-K
Annex A to eBay Inc. Registration Statement on Form S-4/A
Notes and Questions
4. Additional Considerations
Fiduciary Duties
Tax Impact
Federal and State Securities Laws
Representations and Warranties Insurance
Rivero, et al., The Continued Rise of Representations and
Warranties Insurance: 2024 Forecast
5. Preparing Clients for an Exit
Silver, Preparing Your Client for a Business Sale

a0 T

xvii

396
397
398
398
398

398
400
400
401

401
402
403
403
404
406
406

409

409
410
425
426

427
435
438

439
449
452
453
454
466
467
467
468
469
469

469
471
472



xviii Contents

B. Going Public—The Initial Public Offering 473
OpenTable Inc. Prospectus Filed Pursuant to Rule 424(B) (1) 474
Notes and Questions 479
Problem 480
Afterword: Final Thoughlts for Attorneys Representing Entrepreneurs 483

Index 485



