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929 F.2d 482 (9th Cir. 1991)

Before GOODWIN, HUG and FARRIS, Circuit Judges.
FARRIS, Circuit Judge:

American Broadcast Companies, Inc. appeals the district court’s judgment, following a jury
trial, in favor of Frank Boehm in Boehm’s wrongful termination action. . . .

BACKGROUND

Frank Boehm was terminated by ABC on November 16, 1982. He was a Vice President of
ABC Radio and had been employed by ABC for fourteen years.

Boehm instituted a contract and tort action for wrongful termination in California state court.
The action was removed on the basis of diversity and tried in the Central District of California. The
jury returned a special verdict, finding in Boehm’s favor on claims of breach of the implied
employment contract, breach of the covenant of good faith and fair dealing, and negligent infliction
of emotional distress. The jury found in favor of ABC on a claim of intentional infliction of
emotional distress. The jury awarded $1.34 million in lost compensation damages and $150,000 for
negligent infliction of emotional distress.

ABC challenged the jury verdict in a Motion for Judgment Notwithstanding the Verdict, or
alternatively, for a New Trial. The district court granted the JNOV with respect to the award of
damages for emotional distress. . . . The court denied the INOV with respect to the other claims and
denied the alternative motion for a new trial. This appeal followed.

DISCUSSION

A wrongful termination action raises two issues: (1) whether the plaintiff was wrongfully
terminated; and, if so, (2) the liability of the former employer for such wrongful termination. ABC
does not challenge the jury’s finding that Boehm was wrongfully terminated, but contends that
Boehm was not entitled to recover damages because his refusal to accept ABC’s offer of
employment was a failure to mitigate.

1. THE JOB OFFER

Following his termination as the Vice President of ABC Radio in charge of Los Angeles
regional sales, Boehm was offered a newly created position at ABC. The base salary of the new
position was the same as Boehm’s prior base salary; however the equivalence of the total
compensation, factoring in the commissions earned in Boehm’s old position, was disputed. The
equivalence of the responsibilities in the two positions is also a matter of contention. In the new
position, Boehm would have reported to his replacement in his former job. The new position was
never actually filled, and at trial Boehm questioned its legitimacy noting, “[i]t had never existed
before or since,” and that he felt it was “phony.” ABC argues that under the standards announced by



the Supreme Court in Ford Motor Co. v. EEOC, 458 U.S. 219, 102 S. Ct. 3057, 73 L. Ed. 2d 721
(1982), its unconditional offer to reemploy Boehm in a new position cut off its liability for any
further damages. Ford Motor, a Title VI action, held that “absent special circumstances,” 458 U.S.
at 241, 102 S. Ct. at 3070, an employer’s potential backpay liability ceases to accrue at the time the
claimant rejects an employer’s unconditional offer of either the same job as, or one “substantially
equivalent” to, the job from which the claim arose.

The wrongful termination claims at issue in this case are governed by California law.
Although Ford Motor has been widely adopted in both employment discrimination and wrongful
termination contexts, the case is only relevant to this action to the extent that it illuminates
California law. . . .

Under California law, an employee who has been wrongfully terminated has a duty to
mitigate damages through reasonable efforts to achieve other employment.

The general rule is that the measure of recovery by a wrongfully discharged employee is the
amount of salary agreed upon for the period of service, less the amount which the employer
affirmatively proves the employee has earned or with reasonable effort might have earned from other
employment.

Parker v. Twentieth Century-Fox Film Corp., 3 Cal. 3d 176, 181, 474 P.2d 689, 692, 89 Cal. Rptr.
737, 740 (1970); see also Kern v. Levolor Lorentzen, Inc., 899 F.2d 772, 778 (9th Cir. 1990). . . .

However, the failure to accept offers of employment is significant in consideration of
mitigation only if the former employer shows “that the other employment was comparable, or
substantially similar, to that of which the employee has been deprived.” Parker, 3 Cal. 3d at 182, 474
P.2d at 692, 89 Cal. Rptr. at 740. Thus, we have recognized that under California law, “[t]he
employer bears the burden of proving that ‘comparable, or substantially similar,” employment was
available to the employee; the employee is not required to prove mitigation.” Kern, 899 F.2d at 778
(citing Parker, 3 Cal. 3d at 181-82, 474 P.2d at 692, 89 Cal. Rptr. at 740).

The Ford Motor framework accords with California law. Under Ford Motor, backpay no
longer accrues if a claimant is offered a “substantially equivalent” position. Because the plaintiff in
Ford Motor had been offered the precise job which had previously been denied, the Supreme Court
assumed that substantial equivalence was established and addressed whether “special circumstances”
existed justifying rejection of the employment opportunity. Nonetheless, Ford Motor requires that a
former employer establish that the plaintiff failed to accept an unconditional offer to a job
substantially equivalent to the one denied. It is only when the employer carries this initial burden
that the plaintiff must establish “special circumstances” justifying a rejection of the offer. Ford
Motor, 458 U.S. at 231-32 & 241, 102 S. Ct. at 3065-66, 3070.

In the instant case, the pivotal issue under either Ford Motor or California law is whether
ABC carried its burden of establishing that the new position offered to Boehm was substantially
equivalent to the position from which he was wrongfully discharged.

Under California law, the question of whether Boehm acted reasonably regarding his duty to



mitigate damages is one of fact. . . .
The jury was instructed on mitigation as follows:

A party who is damaged by a breach of contract has a duty to do everything reasonably
possible to minimize his own loss, and thus reduce the damages for which the other party is liable. A
person cannot recover for losses that he could have prevented by making reasonable efforts to find or
retain other employment. Thus, if you find that plaintiff is entitled to recover damages for lost
compensation, you must reduce those damages by the amount attributable to plaintiff's failure, if any,
to obtain other employment.

An employee’s failure to seek other available employment, or rejections of such employment
is justified if the other available employment is different from or inferior to the job he held with the
ex-employer. If the employer does not prove that available jobs were substantially similar or
comparable to the former job, no deduction from compensation is to be made by you.

The job offer from ABC constituted the thrust of its defense, and the jury was presented with
ABC’s contention that Boehm’s failure to accept the new position was an unreasonable failure to
fulfill the duty to mitigate damages. Read within the context of the case, the instruction necessitated
a jury determination as to whether the job offer was for a substantially similar position. Implicit in
the jury’s verdict is the finding that the newly created position was not sufficiently similar to
Boehm’s old job.

“Jury verdicts are due considerable deference.” Kern, 899 F.2d at 775. There is substantial
evidence in the record to support the jury’s finding. The disputes regarding the equivalence of total
compensation, responsibilities, and legitimacy of the positions were sufficient to join the issue. The
burden to establish substantial equivalence rested at all times with ABC. See Parker, 3 Cal. 3d at
182, 474 P.2d at 692, 89 Cal. Rptr. at 740; Kern, 899 F.2d at 778.

ABC emphasizes Boehm'’s failure to show up at a meeting scheduled to discuss the new
position. However, his failure to show up at the meeting only goes to the broad question of the
reasonableness of Boehm'’s efforts to mitigate. The question as to the reasonableness of Boehm’s
efforts to mitigate was adequately presented to the jury. The burden to prove that Boehm’s efforts to
mitigate damages were unreasonable rested at all times with ABC. See Parker, 3 Cal. 3d at 181-82,
474 P.2d at 692, 89 Cal. Rptr. at 740. Boehm'’s failure to attend the meeting is an insufficient basis
for reversal. . . .

ABC and Amici are correct in emphasizing the importance of ending the accrual of liability
for wrongful termination when, in the absence of special circumstances, wrongfully discharged
employees fail to accept a position substantially equivalent to that from which they were discharged.
The policy rationales for such a rule have been well articulated in the case law. Further, ABC'’s
reliance on Ford Motor is not wholly misplaced, since Ford Motor conforms to the framework of
California law. However, ABC and the Amici fatally assume that the necessary predicate to
requiring a discharged employee to justify his failure to accept a new position—that the new position
be substantially equivalent—as established. On proper instruction, the jury concluded otherwise. This
finding of fact is supported by the record. . . .



3. VOLUNTARY DEPARTURE FROM THE JOB MARKET

ABC contends that Boehm voluntarily left the job market when he moved to Pebble Beach in
the fall of 1987, and that lost compensation damages must terminate at that time.

The question as to whether Boehm voluntarily removed himself from the job market is, in
essence, a question as to the reasonableness of Boehm’s efforts to obtain other employment and
fulfill his obligation of mitigating damages. This question is one of fact. . . . The burden of
establishing that Boehm failed to exercise reasonable diligence in seeking suitable, alternative
employment was upon ABC. California School Employees Ass’n v. Personnel Comm’n, 30 Cal.
App. 3d 241, 249-50, 106 Cal. Rptr. 283, 288 (1973). Although ABC points to evidence from which
the jury could have concluded that Boehm voluntarily removed himself from the market, the record
also supports a finding that Boehm had not removed himself from the relevant job market by moving
to Pebble Beach and that the move did not represent a failure to make “reasonable efforts to find or
retain other employment” (as required by the court’s jury instruction).

4. THE AWARD OF “FRONT PAY”

The jury’s finding as to the amount of damages must be upheld unless found to be grossly
excessive, clearly not supported by the evidence, or based only on speculation or guesswork. See
Los Angeles Memorial Coliseum Comm’n v. NFL, 791 F.2d 1356, 1360 (9th Cir. 1986), cert.
denied, 484 U.S. 826, 108 S. Ct. 92, 98 L. Ed. 2d 53 (1987). California courts have recognized the
propriety of front pay in the wrongful termination context. Smith v. Brown-Forman Distillers Corp.,
196 Cal. App. 3d at 517-19, 241 Cal. Rptr. at 923-24. Because the wrongful termination action is
based in contract, the measure of recovery is the amount of salary agreed upon for the period of
service, subject to the duty of mitigation. 1d. at 518, 214 Cal. Rptr. at 924. The California courts
have thus recognized that an award of front pay may be extended to retirement. I1d. Although the six
year period of front pay is longer than customary in federal discrimination actions, it is not so
unsound as to warrant reversal. Evidence in the record would support a finding that Boehm would no
longer be able to obtain a position equivalent to his former job. The calculation is not arbitrary, but
is based upon Boehm’s losses up to the trial coupled with the expected income for the next six years
if Boehm had not been wrongfully discharged by ABC.

CONCLUSION

ABC has failed to raise an argument sufficient to overcome the considerable deference given
to jury verdicts. Although the duty to mitigate damages recognized by California law and Ford
Motor is of great importance, the burden of an employer to establish the substantial equivalence of a
subsequently offered position is pivotal. A jury, properly instructed, found that ABC failed to
establish the predicate fact necessary to absolve itself of liability.



