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Exercise 31-2
AIRCRAFT PURCHASE AGREEMENT

AGREEMENT, dated October 30, 20XX, by and among Supersonic Wings Corp., a Delaware corporation, (the “Seller”) and Fly-by-Night Aviation, Inc., a New York corporation having its principal place of business at 987 East 48th Street, New York, New York 12345 (“Buyer”).

WHEREAS, the Seller desires to sell to Buyer, and Buyer desires to purchase from the Seller, the Aircraft; and

WHEREAS, the Buyer hereby agrees to pay the Seller $23,000,000 in immediately available funds.

NOW, THEREFORE, in consideration of the mutual promises herein set forth and subject to the terms and conditions hereof, the parties agree as follows:

Article 1.  Definitions

1.1 Defined Terms.  As used in this Agreement, terms defined in the preamble and recitals of this Agreement have the meanings set forth therein, and the following terms have the meanings set forth below:

“Agreement” means this Agreement of Sale and all Schedules and Exhibits hereto, as the same may be amended from time to time.

“Aircraft” means the Airframe, equipped with two Rolls-Royce Tay engines model number

MK611-8 bearing Serial Numbers 72725 and 72726, together with all appliances, avionics, furnishings, and other components, equipment, and property incorporated in, attached to, or otherwise related to, the Airframe and engines.

“Airframe” means the Gulfstream Aerospace Corporation G550 aircraft, bearing United States

Registration No. N765BW and Manufacturer’s Serial No. 8181.

“Assigned Contracts” means the Maintenance Agreement (as hereafter defined) and the Pilot

Agreement (as hereafter defined).

“Assumed Liabilities” means all liabilities and obligations that (i) arise under the Maintenance

Agreement on or after the date hereof and (ii) arise under the Pilot Agreement on or after the date of

the Closing.

“Aviation Fuel” means any gas or liquid that is used to create power to propel an aircraft.  At the

time of the Seller’s delivery of the Aircraft to Buyer, the fuel gauge of the Aircraft shall register as full.

“Closing” means the closing of the sale of the Aircraft contemplated by this Agreement in New York, New York, on the Closing Date.

“Closing Date” has the meaning specified in Section 2.04(a).

“Consent” shall mean any consent, approval, authorization of, notice to, or designation, registration, declaration or filing with, any Person.

“Contract” shall mean any contract, lease, agreement, license, instrument, arrangement, commitment, or understanding to which the Buyer or any Seller is a party or by which it or any of its properties or assets may be bound or affected.

“Engines” means the two Rolls-Royce Tay engines model number MK611-8 bearing Serial Numbers 72725 and 72726.

“Laws” means all Federal, state, local or foreign laws, rules, and regulations.

“Lien” means any lien, charge, encumbrance, security interest, mortgage, or pledge.

“Maintenance Agreement” means that certain Maintenance Agreement, dated as of April 3, 2004, between Greasemonkeys, Inc., and Seller, as the same may be amended from time to time.

“Note” means the Buyer’s 9 percent promissory note, payable to the order of the Seller, in the principal amount of $5,000,000, due on December 31, 2010, substantially in the form of Exhibit A to this Agreement.

“Order”: any judgment, award, order, writ, injunction or decree issued by any Federal, state, local or foreign authority, court, tribunal, agency, or other governmental authority, or by any arbitrator, to which any Seller or its assets are subject, or to which the Buyer or its assets are subject, as the case may be.

“Person” shall mean any individual, a partnership, joint venture, corporation, trust, unincorporated organization, government (and any department or agency thereof) or other entity. 

“Pilot Agreement” means that certain Pilot Agreement between Seller and Ace Pilots, Inc.,

dated as of May 12, 2005, as the same may be amended from time to time.

Article 2.  Purchase and Sale

[To be inserted.]

Article 3.  Representations and Warranties of the Seller

The Seller represents and warrants to the Buyer as follows:

3.1 Organization, Good Standing.  The Seller is a corporation duly organized, validly existing and in good standing under the laws of the state of its incorporation as set forth in Schedule 2, with all requisite corporate power and authority to own, operate and lease its properties, and to carry on its business as now being conducted.  The Seller is duly qualified to do business and is in good standing in each jurisdiction where the conduct of its business or the ownership of its property requires such qualification.  The jurisdictions in which the Seller is qualified to do business are set forth in Schedule 2 hereto.

3.2 Authority.  The Seller has full corporate power, authority and legal right to execute and deliver, and to perform its obligations under this Agreement and to consummate the transactions contemplated hereunder, and has taken all necessary action to authorize the purchase hereunder on the terms and conditions of this Agreement and to authorize the execution, delivery and performance

of this Agreement.  This Agreement has been duly executed by the Seller and constitutes a legal, valid, and binding obligation of the Seller enforceable against Seller in accordance with its terms, except as such enforceability may be limited by applicable bankruptcy, insolvency, or other similar laws from time to time in effect, which affect the enforcement of creditors’ rights in general and by general principles of equity regardless of whether such enforceability is considered in a proceeding in equity or at law.

3.3 Absence of Undisclosed Liabilities.  To the knowledge of the Seller, based upon facts known to it as of the date hereof, no basis exists for assertions against the Seller of any material claim or liability of any nature, other than any claim or liability disclosed to the Buyer herein.

3.4 Noncontravention; Adverse Agreements.  Neither the execution and the delivery of this

Agreement by Seller nor the consummation of the transactions contemplated hereby will (i) conflict with or result in any violation of the certificate of incorporation or the by-laws of the Seller, (ii) result in the violation of any Law or Order applicable to the Seller or any of its assets, or (iii) will conflict with, result in the breach of (with or without notice or lapse of time or both), or constitute a default under (with or without notice or lapse of time or both), any Contract to which the Seller is a party or to which the Seller or its assets is subject. The Seller is not a party to or subject to any Contract or any Law or Order that materially and adversely affects the business, operations, prospects, properties, assets or condition, financial or otherwise, of the Seller.

3.5 Governmental and other Consents, etc.  No consent, approval or authorization of or designation, declaration or filing with any governmental authority or other persons or entities on the part of the Seller is required in connection with the execution or delivery of this Agreement or the consummation of the transactions contemplated hereby, except for notification to and consents from the persons specified in Schedule 3.6.
3.6 Title to Assets.  A description of all real property owned by the Seller is set forth in Schedule

5. Except as set forth in said Schedule 5 or in any title insurance policy obtained by the Buyer prior to the execution of this Agreement by the Buyer, the Seller has good title to all its properties and assets, real, personal and intangible, subject to no mortgage, pledge, lien, security interest, lease, charge, encumbrance or conditional sale or other title retention agreement, except for such imperfections of title, liens, easements or encumbrances, if any, as are not material.

3.7 Agreements.  A list and brief description of all agreements to which the Seller is a party is

set forth in Schedule 6.  All such agreements are valid and effective in accordance with their respective

terms.  Except as set forth in Schedule 6, there are no existing defaults or events which with

notice or lapse of time or both would constitute defaults thereunder, the consequences of which in

the aggregate would have a material adverse effect on the business and operations of the Seller.

3.8 Condition of Property.  Except as set forth in Schedule 7, the plants, structures, and equipment of the Seller are in good operating condition and repair, subject only to ordinary wear and tear.

3.9 Litigation and Law Compliance.  There is no suit, action or litigation pending or, to the best

of Seller’s knowledge, threatened.  The Seller has complied with and is not in default under any Laws the violation of which could have a material adverse effect on the business, properties, assets, or operations, or on the condition, financial or otherwise, of the Seller.  Seller agrees to comply in all material respects with any Law the violation of which could have a material adverse effect on the Seller.
Article 4.  Representations and Warranties of the Buyer

The Buyer represents and warrants to the Seller as follows:

4.1 The Buyer is a corporation duly incorporated, validly existing and in good standing under the laws of its jurisdiction of incorporation and has all requisite corporate power and authority and legal right to own, operate and lease its properties and assets and to carry on its business as now being conducted.

4.2 Authority.  The Buyer has full corporate power, authority and legal right to execute and deliver, and to perform its obligations under this Agreement and to consummate the transactions contemplated hereunder, and has taken all necessary action to authorize the purchase hereunder on the terms and conditions of this Agreement and to authorize the execution, delivery and performance of this Agreement.  This Agreement has been duly executed by the Buyer, and constitutes a legal, valid and binding obligation of the Buyer enforceable against Buyer in accordance with its terms except as such enforceability may be limited by applicable bankruptcy, insolvency, or other similar laws from time to time in effect, which affect the enforcement of creditors’ rights in general and by general principles of equity regardless of whether such enforceability is considered in a proceeding in equity or at law.

4.3 Compliance with Instruments, Consents, Adverse Agreements.  Neither the execution and the delivery of this Agreement by Buyer nor the consummation of the transactions contemplated hereby will conflict with or result in any violation of or constitute a default under any term of the certificate of incorporation or the bylaws of the Buyer, or conflict with or result in any violation of or constitute a default under any Law or Contract by which the Buyer is, or its properties or assets are, bound.  The Buyer is not a party to or subject to any Contract, or subject to any charter or other corporate restriction or any Law which materially and adversely affects the business, operations, prospects, properties, assets or condition, financial or otherwise, of the Buyer.

4.4 Financing.  Buyer has all monies or appropriate binding commitments from responsible financial institutions to provide Buyer with funds sufficient to satisfy the obligations of Buyer to Seller under this Agreement.

Article 5.  Covenants of the Seller

The Seller agrees that prior to the Closing:

5.1 Cooperation.  To use its best efforts to cause the sale contemplated by this Agreement to be consummated, and, without limiting the generality of the foregoing, to obtain the Consents, permits and licenses that may be necessary or reasonably required in order for the Seller to effect the transactions contemplated hereby.

5.2 Transactions Out of Ordinary Course of Business.  Except with the prior written consent of the Buyer, the Seller shall not enter into any transaction out of the ordinary course of business.

5.3 Maintenance of Properties, etc.  To maintain all of its properties in customary repair, order and condition (taking into consideration the age and condition thereof), reasonable wear and tear excepted.

5.4 Access to Properties, etc.  The Seller shall give to the Buyer and to its counsel, accountants, and other representatives access during normal business hours (upon reasonable prior notice) to copies of all of its Contracts and Permits, books and records, and shall furnish to the Buyer all such documents and information with respect to the affairs of the Seller as the Buyer may from time to time reasonably request.

5.5 Ordinary Course.  The Seller shall not (i) enter into any contract to merge or consolidate with any other corporation, (ii) change the character of its business, or sell, transfer or otherwise dispose of any material assets other than in the ordinary course of business or (iii) declare or pay any dividend or other distribution in respect of shares of capital stock.  In addition, the Seller agrees not to make any purchase, redemption or other acquisition, directly or indirectly, of any outstanding shares of its capital stock or purchase any assets or securities of any Person, except with the prior written consent of the Buyer.

Article 6.  Covenants of the Buyer

The Buyer agrees that prior to the Closing:

6.1 Cooperation.  The Buyer shall use its best efforts to cause the sale contemplated by this

Agreement to be consummated, and, without limiting the generality of the foregoing, to obtain the

Consents and Permits which may be necessary or reasonably required in order for the Buyer to effect

the transactions contemplated hereby.

Article 7.  Conditions to the Seller’s Obligations

All obligations of the Seller under this Agreement are subject to the fulfillment, at the option of the Seller, at or prior to the Closing Date, of each of the following conditions:

7.1 Buyer’s Representations and Warranties.  The representations and warranties of the Buyer set forth herein shall be true in all material respects on and as of the Closing Date, except as affected by transactions contemplated or permitted by this Agreement.

7.2 Buyer’s Covenants.  The Buyer shall have performed all its obligations and agreements and complied with all its covenants contained in this Agreement to be performed and complied with by the Buyer prior to the Closing Date.

7.3 No Litigation.  No action, suit or proceeding before any court or any governmental or regulatory authority shall have been commenced and still be pending, no investigation by any governmental or regulatory authority shall have been commenced and still be pending, and no action, suit or proceeding by any governmental or regulatory authority shall have been threatened against the Seller or the Buyer (i) seeking to restrain, prevent or change the transactions contemplated hereby or questioning the validity or legality of any of such transactions, or (ii) which if resolved adversely to such party would materially and adversely affect the financial condition, business, property, assets or prospects of any such Person.

7.4 Documentation.  All matters and proceedings taken in connection with the Acquisition as herein contemplated, including forms of instruments and matters of title, shall be reasonably satisfactory to the Seller and to its counsel.

Article 8.  Conditions to the Buyer’s Obligations

All obligations of the Buyer under this Agreement are subject to the fulfillment, at the option of the Buyer, at or prior to the Closing Date, of each of the following conditions:

8.1 Seller’s Representations and Warranties.  The representations and warranties of the Seller contained herein shall be true and correct in all material respects on and as of the Closing Date, except as affected by transactions contemplated or permitted by this Agreement.

8.2 Seller’s Covenants.  The Seller shall have performed all of its obligations and agreements and complied with all of its covenants contained in this Agreement to be performed and complied with by it prior to the Closing Date.

8.3 No Litigation.  No action, suit or proceeding before any court or any governmental or regulatory authority shall have been commenced and still be pending, no investigation by any governmental or regulatory authority shall have been commenced and still be pending, and no action, suit or proceeding by any governmental or regulatory authority shall have been threatened against the Seller or the Buyer (i) seeking to restrain, prevent or change the transactions contemplated hereby or questioning the validity or legality of any of such transactions or (ii) which if resolved adversely to such party, would materially and adversely affect the financial condition, business, Property, assets or prospects of any such Person.

8.4 Documentation.  All matters and proceedings taken in connection with the Acquisition as herein contemplated, including forms of instruments and matters of title, shall be reasonably satisfactory to the Buyer and to its counsel.

