
ix

contEntS

Preface to the Third Edition xxix

Acknowledgments xxxiii

Chapter 1 Liberal Democracy 1

 A. Liberal Democracy in Decline: A Global Perspective 3

Democratic Backsliding 4

“Competitive Authoritarianism” 5

The Authoritarian’s “Playbook” 5

Autocratic Legalism 7

A Case Study of Democratic Backsliding: Hungary 7

 B. The Liberal Inheritance 9

 1. Basic Tenets of Liberalism 10

Robert Kagan, The Strongmen Strike Back (2019) 10

John Locke, Second Treatise of Government (1690) 12

The Declaration of Independence (1776) 15

Modern Liberalism 15

 2. Liberal Conceptions of Democracy 17

Democratic Minimalism 17

Aggregative Theories of Democracy 18

Anthony Downs, An Economic Theory of Democracy (1957) 18

Modern Theories of Political Pluralism 20

Pitfalls of Pluralism 21

Thicker Theories of Democracy 21

John Rawls, Political Liberalism (1993) 22

Deliberative Democracy 24

Elections in Liberal Democracies 25

 3. Majoritarianism in Liberal Elections 26

John Locke, The Second Treatise of Government (1690) 26

Jean- Jacques Rousseau, The Social Contract (1762) 27

Pluralist Justifications for Majority Rule 28

The Wisdom of the Multitude 28

 a. What Counts as Majority Rule? 29



x Contents

Scope of the Franchise 29

Majority of What Kinds of Votes? 30

Low Voter Turnout 30

Rational Non- Participation ? 31

A Duty to Vote? 32

Which Majority? Cycling and the Indeterminacy Problem 33

 b. Liberal Justifications for Limiting Majority Power 34

Tyranny of the Majority 34

Constitutional Solutions 35

Chapter 2 Illiberalism 37

Joseph de Maistre, Considerations on France (1796) 37

 A. Illiberal Alternatives 38

The Populist Challenge 39

Jan- Werner Müller, What Is Populism? (2016) 39

Varieties of Populism 40

History of American Populism 41

Populism and Democracy 42

Is Populism Inherently Illiberal? 43

Why the Turn to Populist Authoritarianism? 43

Lack of Performative Success 44

Alienation 45

Bigotry and Hate 46

 B. Is the United States a Liberal Democracy? 47

The Baseline of Analysis 47

The Story of an Inherently Liberal America 48

 1. Accommodating the Ancien Régime 49

 a. Republicanism 50

Beliefs about Popular Self- Government 50

Michael J. Klarman, The Framers’ Coup: The Making of the 
United States Constitution (2016) 51

Democratic Optimization? 53

The Influence of Republican Skepticism on  
Constitutional Structure 54

The Federalist, No. 10 (Madison) (1787) 54

The Republican Presidency 58

The Federalist, No. 68 (Hamilton) (1788) 58

The Republican Senate 60



Contents xi

 b. Federalism 61

The Power to Regulate Federal Elections 61

The Role of Local Governments 62

Federal Rights Protection 63

Indirect Federal Power 63

Uniformity or Diversity? 64

 C. Illiberal Strands of American Social Thought and Practice 65

Harriet Martineau, Society in America (1837) 65

Liberalism and Slavery  66

The Three- Fifths Clause 67

Garry Wills, The Negro President (2003) 67

Rogers M. Smith, Civic Ideals 14- 17 (1997) 70

 D. The Long, Slow Path Toward Democratization 71

The Decline of Republican Ideology 72

The Institutional Evolution of Presidential Elections 73

Ray v. Blair 74

State Enforcement of Elector Pledges 76

The National Popular Vote Plan 78

The Transformation of the Senate 79

The Fall of Slavery and Its Aftermath 79

Guinn v. United States 80

Lane v. Wilson 82

The South as an “Authoritarian Enclave”? 84

Disenfranchisement and the Civil Rights Movement 85

Taylor Branch, Parting the Waters: America in the King Years, 
1954– 63 (1988) 85

The Enduring Political Impact of Slavery 92

 E. Prospects for Liberal Democracy in the United States 93

 1. Fair Party Competition 93

Jacob S. Hacker and Paul Pierson, Restoring Healthy Party 
Competition (2020) 93

Kim Lane Scheppele, The Party’s Over (2018) 96

 2. Adherence to Democratic and Constitutional Norms 99

Steven Levitsky and Daniel Ziblatt, How Democracies Die (2018) 99

Unwritten Constitutional Norms? 100

 3. An Independent Judiciary 103

 4. How Committed Are Americans to Liberalism? 106

How Committed Are Americans to Democracy? 107



xii Contents

Chapter 3 The Vote 109

Identifying the Self- Governing Demos 109

The American Demos 110

 A. Qualifications Based on Membership 112

 1. Citizenship 112

Minor v. Happersett 114

Alienage and Voting 119

Voting in the District of Columbia and the Territories 120

The Equality of Citizens: Multiple Votes? 121

 2. Residency 123

Carrington v. Rash 123

Durational Residency Requirements 126

Durational Residency Requirements in Presidential Elections 128

Students as State Residents 129

Citizenship and Residency: Better Together? 129

Multiple Residency and Voting Eligibility 130

Voting by Nonresidents 131

 3. Defining Geographical Communities 132

Hunter v. City of Pittsburgh 132

Milliken v. Bradley 134

The Significance of Local Government Boundaries 137

 4. Non- Geographical Sub- Communities 138

Kramer v. Union Free School District No. 15 139

Eligibility Based on Lineage 143

 B. Qualifications Based on Competence 143

 1. Literacy 144

Lassiter v. Northampton County Board of Elections 144

Discriminatory Administration of Literacy Tests 145

United States v. Louisiana 146

Katzenbach v. Morgan 148

Congressional Extension of the Literacy Test Ban 152

The Vitality of Morgan 152

Contemporary Political Behavior in the United States 153

Angus Campbell et al., The American Voter (1960) 154

Rehabilitating Voter Competence 156

Rational Ignorance? 157



Contents xiii

Anthony Downs, An Economic Theory of Democracy (1957) 157

Rational Irrationality? 158

 2. Age and Mental Disability 159

“Manner” vs. “Qualifications” 160

Voting at 16? 161

Disenfranchisement for Mental Disability 162

 3. Wealth 162

Property Qualifications 162

Franklin’s Position on Property Qualifications 163

Harper v. Virginia Board of Elections 164

 4. Felony Convictions 167

Richardson v. Ramirez 167

Justifications for Felon Disenfranchisement 172

Felon Disenfranchisement Abroad 173

Hunter v. Underwood 174

Felon Disenfranchisement and Race 176

Felon Disenfranchisement and Partisan Politics 177

Disenfranchisement for Election Crimes 178

Restoration of Voting Rights 178

Chapter 4 Representation 181

 A. Introduction 181

Edmund Burke, Speech to the Electors of Bristol (1774) 181

The Right to Instruct Representatives in America 182

 1. Principles of Representation 184

Reciprocity of Representation and Interests? 186

Representation of the Whole or the Parts? 186

Representation of Minorities 188

Positive Political Theory: Alignment of Preferences and Policy 188

 2. Non- Elective Forms of Representation 191

The Problem of Virtual Representation 191

Bernard Bailyn, The Ideological Origins of the American 
Revolution (1967) 192

Holt Civic Club v. City of Tuscaloosa 195

Other Forms of Non- Electoral Representation 199

 B. Apportionment 201

 1. The “Political Thicket” 202

 2. General Districts 203



xiv Contents

Malapportionment of Congress 203

Malapportionment of State Legislatures 206

Reynolds v. Sims 206

What Is the Harm from Malapportionment? 214

How Equal Is Equal? 215

What Justifications for Population Deviation Are Valid? 218

Local Governments 218

Judicial Elections 218

The Relevant Population Base 219

The Strange Case of Counting Incarcerated Non- Voters 221

Counting Relevant “Persons”: The Problem of Minority  
Undercounts 222

The Census and Citizenship 224

The Remedy: Developing a Redistricting Plan 225

The Judicial Role in Redistricting 226

Redistricting and Local Community 226

 3. Nationwide Congressional Apportionment 227

 4. Special Districts 229

Salyer Land Co. v. Tulare Lake Basin Water Storage District 230

The Variety of Special Districts 237

Voting Equality Abroad 239

 C. Discriminatory Manipulation of Representation 240

 1. Methods of Election 241

Origins: Whitcomb v. Chavis 242

White v. Regester 243

Disparate Impact vs. Disparate Treatment 246

City of Mobile v. Bolden 246

The Demise of Multimember Districts 257

Alternatives to Pure At- Large Elections and Single- Member 
Electoral Systems 258

 2. Gerrymandering 261

Gomillion v. Lightfoot 262

A Half- Century of Judicial Indecision 264

First Attempt: Davis v. Bandemer 264

Partisan Gerrymandering as a “Self- Limiting Enterprise” 266

Back to the Drawing Board 267

Rucho v. Common Cause 268

What Is So Bad About Partisan Gerrymandering? 290



Contents xv

Distortion of Policy 290

Decline in Electoral Competitiveness 292

Lack of Governmental Accountability 292

Lack of Legislator Responsiveness 293

Voter Alienation 294

Legislative Polarization 295

How Bad Is It? 298

Partisan Gerrymandering under State Constitutions 299

League of Women Voters v. Commonwealth 299

Partisan Gerrymandering Standards 303

Re- Redistricting 305

The Call for Independent Districting Commissions 307

Arizona State Legislature v. Arizona Independent  
Redistricting Commission 310

Are the People Sovereign? 318

Public Participation and Transparency as a Solution? 319

Discerning the Popular Will: The Aggregation Problem 319

Chapter 5 Racial Discrimination and the Right to Vote 321

 A. Introduction 321

 B. The South as an “Authoritarian Enclave”? 325

 C. The VRA and the Power of Congress 327

The Scope and Standard of Section 5 330

Intentional Discrimination and Nonretrogression 332

Judging Retrogression by the Baseline Plan 333

The Three- Judge Court 334

Bail- in 334

The Constitutionality of Sections 4 and 5 335

South Carolina v. Katzenbach 335

Congressional Reauthorization of Section 5 338

Constitutionality Redux 340

Shelby County, Alabama v. Holder 341

What Does Shelby County Mean for Section 5? 354

State Responses to Shelby County 356

What Now? 357

 D. Section 2 359

Thornburg v. Gingles 360

The “Gingles Factors” 380



xvi Contents

Participation in the Political Process 381

The “Opportunity” to Participate and Elect 382

Maximization of Minority Voting Power 382

Section 2 and Proportional Representation 383

“Safe,” “Coalitional,” and “Influence” Districts 383

Influence Districts Under Section 2 385

Judicial Elections 387

The Impact of Breaking Up At- Large Systems in the South 387

Can Section 2 Do the Work of Section 5? 387

Section 2 and Felon Disenfranchisement 388

 E. Race, Representation, and the Constitution 389

 1. Section 5: Race as a Redistricting Criterion 391

United Jewish Organizations of Williamsburgh, Inc. v. Carey 391

Creating a “Safe” Minority- Controlled Seat 397

The Problem of “Filler People” 398

Race and the Problem of “Authentic” Representation 399

Representation Quotas 404

 2. Section 2: Race, Redistricting, and the Shaw Cases 405

The Shaw Decision 405

What Harm Did the Plaintiffs Suffer in Shaw? 407

Standing to Challenge Racial Gerrymandering 408

Miller v. Johnson 409

What Interests Are Compelling? 421

When Is Race the “Predominant Factor” in Redistricting? 421

Extending the “Predominant Factor” Test to Partisan Gerrymandering? 423

The Search for Neutrality in Districting 424

Compactness and Contiguity 424

Respect for Political Boundaries and Communities of Interest 426

Protection of Incumbents 429

The Indeterminacy Problem, Again 429

Can Districting Be Eliminated? 431

 3. Easley: Détente & Equilibrium 432

Easley v. Cromartie 433

Understanding Cromartie II 442

Polarization, Partisanship, and Race 442

Does the VRA Produce Mere Token Representation? 443

Black Interests and Black Legislators 444

Descriptive Representation Revisited 445



Contents xvii

 4. The New Shaw Cases 446

Cooper v. Harris 447

Effect of the New Shaw Cases 458

 5. The End of the Section 2? 459

Brnovich v. Democratic National Committee 461

Evaluating Brnovich: Much Ado About Nothing? 476

Voter Fraud and the Big Lie 477

Does Section 2 Allow Private Rights of Action? 478

The Future of the VRA? 478

Fear of a Multiracial Future; Fear of a Liberal  
Democratic Future? 479

Hope: Election Law Federalism? 479

Chapter 6 Candidates and the Ideal of Impartial Public Service 481

 A. Politics and the Characteristics of Elected Officials 481

Henry St. John Bolingbroke, The Idea of a Patriot King (1738) 481

Robert Wiebe, The Search for Order 1877– 1920 (1967) 484

 B. Qualifications for Office 486

The Exclusivity of Constitutional Qualifications 487

U.S. Term Limits, Inc. v. Thornton 488

Subsequent Efforts to Establish Congressional Term Limits 498

Term Limits for State Officials 499

The Effect of Term Limits 500

District Residency Requirements 501

Other Candidate Qualifications 502

Additional Presidential Qualifications 502

Qualifications for Nonelective Offices 503

 C. Conditions of Candidacy 504

 1. Resign- to- Run Requirements 504

Clements v. Fashing 504

 2. Forgoing Government Employment 511

United States Civil Service Commission v. National Association of 
Letter Carriers, AFL- CIO 512

Coercion by Private Employers 517

 3. Disclosure of Personal Financial Information 517

Even More Disclosure? 519

 D. Disqualification and Removal 521

Vote of No Confidence 521



xviii Contents

Impeachment 522

Impeachable Offences 522

Uses of Impeachment 523

Procedures 523

Automatic Removal for Misbehavior 524

Removal for Incompetence 524

Recall Elections 526

Expulsion 527

Lustration 527

Techniques of Militant Democracy: Party Bans and Individual 
Disqualification 529

Chapter 7 The Party System 531

 A. Introduction: What Is a Political Party? 531

George Washington, Farewell Address 531

Republicanism and Anti- Party Politics 532

Jacksonian Democracy and the Rise of the Modern Party 534

Progressivism and Nonpartisanship 536

Austin Ranney, The Doctrine of Responsible Party 
Government (1954) 537

Interest Pluralism, Political Parties, and Factions 540

Where Are Political Parties? 541

What Kind of Party System Do We Have? 541

The Legal Treatment of Parties: The First Amendment Right of 
Association 542

Party Control over Membership 543

 B. Ballot Access and the Two- Party System 544

 1. Access to the Official Ballot 545

Filing Fees 546

The Reign of Equal Protection in Ballot Access Cases 548

Anderson v. Celebrezze 548

The Individual Rights Model 556

 2. Write- In Votes 558

Burdick v. Takushi 558

The Anderson- Burdick Framework 563

Write- In Votes in the Real World 564

Other Expressive Ballot Options 564



Contents xix

 3. State Institutionalization of the Two- Party System 565

Timmons v. Twin Cities Area New Party 565

Origins of the Two- Party System 575

Two- Party vs. Multiparty Systems 576

A Two- Party System vs. Two Specific Parties 577

The Two- Party System as One- Party System 578

 C. Candidate Selection 579

 1. Eligibility to Vote in Primaries: The White Primary Cases 580

Smith v. Allwright 581

Terry v. Adams 583

 2. Federal and State Power to Regulate Partisan Primaries 587

Federal Power to Regulate Primaries 587

State Regulatory Power 589

EU v. San Francisco County Democratic Central Committee 590

Political Parties: Public or Private Entities? 593

The Associational Coherence of Political Parties 594

Parties, Government, and Party Regulation by Government 595

New York State Board of Elections v. Lopez Torres 596

 3. Eligibility to Vote in Primaries: Party Membership 601

Tashjian v. Republican Party of Connecticut 602

California Democratic Party v. Jones 607

Party Autonomy in Primary Elections 617

The Consequences of Jones for Other Kinds of Primaries 619

Party Control over Candidate “Branding” 619

Post- Jones Developments in California 622

Judicial Review of Constitutional Claims by Parties 622

Party Nominations in Presidential Elections 623

 D. Political Patronage 624

Elrod v. Burns 624

Developments Following Elrod 631

How Effective is Patronage? 632

 E. Final Thoughts on Parties 632

E.E. Schattschneider, Party Government (1942) 633

The Nature of Contemporary Partisanship 634



xx Contents

Chapter 8 Free Speech, Political Information, and the Liberal 
Democratic Order 637

 A. Introduction 637

 1. Free Speech and the Liberal Democratic Equilibrium 637

 2. Short History of Political Campaigns 640

Eighteenth- Century Campaigns 640

Nineteenth- Century Campaigns 641

The Twentieth Century and the Modern Era 642

 3. Restrictions on Speech 643

First Amendment Doctrine 643

Underlying Theories 644

 B. Restrictions on the Content of Campaign Speech 646

 1. False Statements 646

Libel Law as a Mechanism for Policing Falsehoods 646

Monitor Patriot Co. v. Roy 648

The Efficacy of Libel Suits 651

Fair Campaign Codes 652

Vanasco v. Schwartz 652

Why Regulate Deceptive Campaign Speech? 656

Post– New York Times Fair Campaign Codes 656

Campaign Speech by Words or by Money 657

New Forms of Voter Deception 658

“Fake News” 659

Indirect Regulation of Campaign Speech by Treating  
It as Evidence 659

 2. Campaign Promises 660

Brown v. Hartlage 660

Promises and Bribes 664

 3. Constraints of Office 665

 C. Restrictions on the Time, Place, and Manner of Campaign Speech 666

Burson v. Freeman 666

Minnesota Voters Alliance v. Mansky 672

Campaign- Free Election Days 680

Speech on the Ballot 680

Racial Designations 680

Designation of Substantive Issue Position 680

Suggestive Wording of Ballot Measures 681

Agenda- Setting and Framing 682



Contents xxi

Prohibition of Exit Polling 683

Robocalls 684

Ballot Selfies 685

 D. Campaign Speech in the Mass Media 686

Mills v. State of Alabama 687

Red Lion Broadcasting Co. v. Federal Communications Commission 688

The Fairness Doctrine 693

Miami Herald Publishing Co. v. Tornillo 694

Less Is More? 697

Regulation of Political Speech Abroad 697

 E. Compelled Speech: Disclosure 698

 1. Disclosure of the Identity of the Speaker 699

McIntyre v. Ohio Elections Commission 699

Anonymous Statements About Candidates’ Character 704

Disclosure and Deterrence 705

Effects of Anonymity on Behavior 706

 2. Disclosure of Monetary Contributions 706

Buckley v. Valeo 707

Developments in Disclosure Since Buckley 713

The Likelihood of Retaliation and Harassment 714

Identity of Speakers vs. Contributors 716

How Effective Is Disclosure of Contributions? 716

The Collateral Consequences of Disclosure 717

Disclosure of Contributions for Ballot Measures 718

 3. Disclosure of Petition Signing 718

Doe #1 v. Reed 719

Trump v. Twitter 726

Chapter 9 Money, Politics, and Law 733

 A. Short History of Campaign Finance Reform 736

 1. Limitations on Campaign Contributions 743

 2. Limitations on Expenditures 744

 3. Reporting and Disclosure 745

 4. Public Financing 746

 5. Federal Election Commission 746

 6. Prohibition on Contributions and Expenditures by National Banks, 
Corporations, and Labor Unions 747



xxii Contents

 B. PACs 750

 1. Party Committees 750

 2. PACs: Nonconnected Committees and Separate, Segregated Funds 750

 3. Two Special Kinds of PACs: Leadership PACs and Super PACs 751

 4. 527s 753

 5. 501(c)(4) Organizations 754

 C. The Buckley Settlement 754

 1. FECA in the Court 755

Buckley v. Valeo 755

 2. Justifications for Campaign- Finance Regulation 768

 a. Anti- Corruption Justifications 768

What Does the Constitution Say About Corruption? 768

What Is Corruption? 769

Dependence Corruption?  769

Three Conceptions of Corruption 770

Bribery 770

Corruption of Politics 771

The Appearance of Corruption 771

Extortion 772

 b. Equality Justifications 772

“Buying” Office 772

Overrepresentation of the Rich 773

Disproportionate Influence of Institutional Entities 774

Equalizing Opportunity to Influence Politics 774

 c. Unintended Harm to Representation and Politics 776

Excessive Time Spent Raising Funds 776

Coarsening of Campaign Discourse 777

 3. What Does Political Money Buy? 777

Observational Data: Winners Spend More 778

The Aggregate View: The Minimal Effects Thesis 778

Effects of Spending on Vote Share 779

Mechanisms: Spending to Persuade 780

Mechanisms: Agenda- Setting, Framing, and Priming 781

Mechanisms: Spending to Mobilize 782

The Ontology of Citizenship 783

 4. Reaction to Buckley 783

“Wholly Foreign to the First Amendment” 784

Equating Spending and Speech 785



Contents xxiii

The “Tank of Gas” Metaphor 786

The Significance of the Campaign Period 787

The Balance of Liberties 788

The Contribution/ Expenditure Distinction and Its Consequences 789

Campaign Finance in Other Countries 790

Campaign Finance in Judicial Elections 790

 D. BCRA and McConnell 791

 1. Soft Money 791

 2. Issue Advocacy 793

 3. The Bipartisan Campaign Reform Act of 2002 794

 4. McConnell v. FEC 797

McConnell v. Federal Election Commission 797

Corruption, Again 814

Deference to Whom? 815

 E. Expenditure Limitations: PACs, Parties, and Corporations 819

 1. Independent Expenditures by Ideological but Nonpartisan PACs 820

Federal Election Commission v. National Conservative Political Action 
Committee 820

The Role of PACs 822

Why Do PACs Spend? 823

The PAC Ecosystem 825

PACs and Access 826

Where in the Process Do PACs Have Influence? 826

 2. Independent Expenditures by Political Parties 828

Colorado Republican Federal Campaign Committee v. Federal Election 
Commission [Colorado Republican I] 828

The Treatment of Political Parties 833

Colorado Republican II 835

The Distinctiveness of Parties 837

 3. Independent Expenditures by Nonprofit Issue  
Advocacy Corporations 838

Federal Election Commission v. Massachusetts Citizens for Life 839

 4. Independent Expenditures by Corporations and Unions 849

Pipefitters Local Union No. 562 v. United States 849

First National Bank of Boston v. Bellotti 856

Austin v. Michigan xChamber of Commerce 863

“Distorting Effects” 870

The Source of Corporate Speech Rights 870



xxiv Contents

 F. A New Chapter: Citizens United 871

Citizens United v. Federal Election Commission 871

Reaction to Citizens United 890

The Court’s Understanding of “Corruption” 891

Who Is the Speaker? 891

Do Corporations Have Free Speech Rights to Engage in Political 
Speech? 893

How Best to Understand the Court’s Decision? 893

Rightly Decided for the Wrong Reasons? 897

Can Corporate Spending Be Controlled by Other Means? 898

Corporate Democracy Controls 898

Intensified Disclosure 899

Lobbying Reform 901

Political Spending by Foreign Nationals 902

Developments Since Citizens United 903

The Impact of Citizens United 903

Counteracting the Effects of Citizens United? 905

McCutcheon v. Federal Election Commission 906

The End of the Buckley Settlement? 910

Corruption Once More 910

Right of Political Participation? 910

 G. Public Financing of Elections 911

Buckley v. Valeo 911

Arizona Free Enterprise Club’s Freedom Club PAC v. Bennett 916

The Chilling Effect of Public Financing 927

Justifications for Public Financing 927

Public Financing of Elections in the United States 927

Utilization of Public Funds 928

Effects on Electoral Competitiveness 928

Other Forms of Public Financing 929

Final Thoughts: Is Campaign Finance Reform Effective? 930

Chapter 10 Election Administration and Remedies 933

 A. Introduction: The Consequences of Electoral Procedures 933

Gould v. Grubb 933

The Ballot Order Effect 935

Substantive Consequences of Procedural Choices 936

Procedural Neutrality? 938



Contents xxv

Bush v. Gore 938

Reaction to Bush v. Gore 943

The Politicization of Election Procedure 944

 B. Electoral Integrity 946

 1. What Counts as a “Good” Election? 946

The Concept of “Electoral Integrity” 946

Democratic “Best Practices” 946

Administrative Challenges of U.S. Elections 948

Considerations of Cost 949

 2. Fraud 949

What Does It Take to Steal an Election? 949

Nicole Etcheson, Bleeding Kansas: Contested Liberty in the 
Civil War Era (2005) 950

Hearing Before a Subcommittee of the Senate Committee on 
the Judiciary, Statement of Dan K. Webb, U.S. Attorney for 
the Northern District of Illinois (1983) 952

The Modern Revival of Charges of Vote Fraud 955

Vote Fraud and Race 956

Challenges of Detection 957

 3. Securing Electoral Integrity: Institutional Options 957

 a. The Administrative Model 958

Decentralization of U.S. Election Administration 958

 b. Partisanship in Election Administration 960

Richard L. Hasen, Beyond the Margin of 
Litigation: Reforming U.S. Election Administration to 
Avoid Electoral Meltdown (2005) 960

Elected Election Officials 962

 c. The Judicial Oversight Model 964

Elected Judges 964

Republican Party of Minnesota v. White 966

Nonpartisan Elections After White 972

Williams- Yulee v. Florida Bar 973

Should Judicial Elections Be Eliminated? 983

Appointed Judges and Partisan Capture 984

 C. The Administrative Model in Action: Front- End Enforcement of 
Eligibility Requirements 987

 1. Voter Registration 987

Alexander Keyssar, The Right to Vote (2000) 988

False Positives and False Negatives 989



xxvi Contents

The Motor Voter Law 990

Time Lags and Purges 990

 2. Voter Identification Requirements 992

Crawford v. Marion County Election Board 992

Election Modernization 993

Voter ID Requirements Following Crawford 1004

Voter ID in the Courts 1005

Analogies to ID Requirements in Other Contexts 1006

 3. HAVA and Election Technology 1007

Stewart v. Blackwell 1009

Race and Accurate Voting 1016

Voting Technology and Security Risks 1016

Report on the Investigation into Russian Interference in the 
2016 Presidential Election, Office of the Special Counsel 
(March 2019) 1018

Legal Consequences of Foreign Interference in Elections 1022

 D. Post- Canvass Remedies and Judicial Oversight 1023

 1. Recounts 1023

The Frequency and Result of Recounts 1024

 2. Election Contests 1024

Georgia Code §§21- 2- 521 et seq. 1024

Taint of Process vs. Substantive Change in Outcome 1026

 3. The Availability of Judicial Oversight 1026

Colegrove v. Green 1026

Baker v. Carr 1028

Election Litigation 1030

Doctrines of Judicial Restraint 1031

 4. Judicial Remedies 1032

Whitley v. Cranford 1032

The Role of State Constitutions 1040

Reluctance to Invalidate 1041

Disfranchising the Innocent 1041

Respecting Expressions of the Popular Will 1041

Adjustment of Vote Totals 1043

Breach of Ballot Secrecy 1043

 E. Congress as Election Administrator: Special Problems of Presidential 
Elections 1044

The Constitutional Framework 1044



Contents xxvii

The Electoral Count Act 1046

Resolution of Disputes under the ECA 1046

Congressional Counting prior to 2021 1049

The 2021 Electoral Vote Count 1049

The “Independent State Legislature Doctrine” 1050

Appendix: U.S. Constitution 1053

Table of Cases 1071

Table of Authorities 1079

Index 1103


