
xi

C O N T E N T S

Acknowledgments xix
Foreword  xxi

CHAPTER 1
INTRODUCTION 1

Simple Sample Office Memo 7

CHAPTER 2
THE LAW 13

 A. What Is the Law? 14

 B. Where Rules Apply: Jurisdiction 15

CHAPTER 3
RULES, FACTS, AND READING CASES WITH  
A PURPOSE 21

 A. The Judicial Opinion Example 22

 B. Why Lawyers Read Judicial Opinions 25
 1. It Starts with a Problem 25

 2. A Sample Problem 26

 3. Why the Facts Matter 27

 4. Now You Try It: Exercise 3.1 30

CHAPTER 4
DECIPHERING OPINIONS 39

 A. The Elements of a Judicial Opinion 39
 1. Caption 40

 2. Citation 40

 3. Parties 41

 4. Prior Proceedings 42

 5. Facts 42

 6. Issues 43

 7. Holding 43

 8. Rule 44

 9. Reasoning 45

 10. Policy 47



xii n  Contents

 11. Disposition 47

 12. Dicta 48
 B. A Labeling Exercise: Exercise 4.1 48

CHAPTER 5
MORE ABOUT RULES (JUST AS WE PROMISED) 53

 A. Identifying “The” Rule 54
 1. Sub- Rules 55

 2. Guiding Rules 56

 3. Using Rule Application to Identify The Rule 57
 B. Divide and Conquer: Identifying Relationships Between 

and Within Rules 59

 C. Identifying Controversies 60

 D. Some Rule- Outlining Exercises 61

CHAPTER 6
USING AUTHORITY TO FIND RULES 65
Hierarchy and Rule Synthesis 

 A. What Is Legal Authority? 66
 1. Primary Authority 66

 2. Mandatory Authority 67
 a. Issues of federal law 67

 b. Issues of state law 68
 3. Secondary Authority 70

 4. Persuasive Authority 71

 5. How Persuasive Is That Persuasive Authority? 72

 6. Nonprecedential Authority and Its Persuasive Value 74

 7. Two Other Important Considerations 75
 B. Where Do I Find Legal Authority? 76
 1. Rules from Statutes 76

 2. Rules from Cases; Synthesizing Rules by Looking at Facts 77

 3. Synthesizing by Looking at How Authorities Have 
Articulated the Rule 80

 C. Exercises 83

CHAPTER 7
HOW DO I FIND LEGAL AUTHORITY? 89
Planning and Recording Research
 A. Framing the Research Question 89
 1. The Relevance of the Facts 93

 2. The Relevance of the Legal Issues 94

 3. The Relevance of the Sources 94



 Contents n xiii

 4. What Is a Case That Is “On All Fours”? 95
 B. Executing a Research Plan 98

 C. Summary of Basic Research Strategy 100

 D. Creating a Research Log 100
 1. Why Create a Research Log? 101

 2. What Should the Research Log Include? 102
 a. Research record 102

 b. Research results chart 103
 E. Am I Done With the First Stage of My Research of a  

Legal Issue? 104

CHAPTER 8
STATUTES AS AUTHORITY 109

 A. What Does Plain Meaning Mean? 109

 B. Finding Definitions in Statutory and Case Law 110

 C. Gaining Clearer Understanding of the Meaning of a Statute 
by Observing How Courts Have Applied It 111

 D. How Legislative History May Enlighten You 112

 E. Looking for Interpretations of Analogous Statutes or 
Statutory Language 113

 F. Considering Policy to Clarify the Meaning of a Statute 114

 G. Summary 115

CHAPTER 9
ORGANIZING AN ANALYSIS 117

 A. The Structure of Legal Analysis 117

 B. Beginning with an Outline 118
 1. Finding Structure 119

 2. Using the Phrases- That- Pay to Organize an Analysis 121

 3. Using the Outline of Phrases- That- Pay to Help You 
Identify Authorities 124

CHAPTER 10
TURNING YOUR OUTLINE INTO A WRITTEN 
ANALYSIS 127

 A. Deciding How Much Attention Each Sub- Issue Demands 127
 1. When to Ignore an Issue 127

 2. When to Tell Readers About an Issue 129

 3. When to Clarify an Issue 131

 4. When to Prove the Outcome of a Legal Issue 132
 B. Using Private Memos to Quiet Your Inner Demons and 

Prevent Writer’s Block 133



xiv n  Contents

 C. Drafting the Discussion Section 136
 1. State Your Issue as a Conclusion 138

 2. Articulate the Rule 139

 3. Explain the Rule 140

 4. Apply the Rule to the Facts 144

 5. The Connection- Conclusion 145
 D. Summing It All Up 146

 E. Exercise 10.1: Labeling the Parts of a CREXAC Unit  
of Discourse 146

CHAPTER 11
USING CASES IN THE RULE EXPLANATION 151

 A. Case Descriptions 152
 1. Elements of a Description 153
 a. The relevant issue 153

 b. The disposition 154

 c. The facts 157

 d. The reasoning 160
 2. Writing Succinct Case Descriptions 162
 a. Focus 162

 b. Using language effectively 166

 c. Verb tense in case descriptions 167
 3. Writing Effective Parenthetical Descriptions 167

 4. Making Case Descriptions Accurate 169
 B. Counteranalysis 172

 C. Remember to Summarize 174

 D. Using Nonmandatory and Nonprecedential Authority 175
 1. Using Nonprecedential Authority 175

 2. “Justifying” Your Use of Nonmandatory Authority 178
 E. Conclusion 179

CHAPTER 12
THE A OF CREXAC 181
Applying the Rules to Facts and Using Analogies and Distinctions
 A. Organizing the Application 181

 B. Analogies and Distinctions 184

 C. Counteranalysis 188

 D. Conclusion 189

CHAPTER 13
THE PARTS OF A RESEARCH MEMORANDUM 191

 A. Caption 193

 B. Question(s) Presented 194



 Contents n xv

 C. The Brief Answer 199

 D. An Optional Component: Applicable Enacted Law 201

 E. Statement of Facts 202
 1. Provide Appropriate Detail 203

 2. Provide Sufficient Context 205

 3. Use an Effective Organizing Principle 206

 4. Be Accurate 207

 5. Test Yourself 208
 F. Discussion 208

 G. Conclusion 208

 H. Annotated Sample Memorandum 209

CHAPTER 14
THE PARTS OF A RESEARCH MEMORANDUM 
(PART B) 213
Including Context Cues for Legal Readers

 A. The Umbrella 213
 1. What’s Already Happened: The Legal Backstory 216

 2. What’s Coming Next: The Roadmap 221
 B. Using Headings Effectively in a Legal Memorandum 225
 1. When to Include Headings 225

 2. How to Write a Heading in a Research Memorandum 226

 3. The Sentence Heading 227
 C. Annotated Sample Memoranda 228

CHAPTER 15
CITING, QUOTING, PARAPHRASING, AND WHEN 
NOT TO WORRY ABOUT PLAGIARIZING 245

 A. Hacks for Reading Case Citations 247

 B. Using Quotations Effectively While Avoiding Plagiarism 
Concerns 250

 1. Insufficient Context 250

 2. Too Much Quoted Language 252

 3. When Not to Worry About Plagiarism 257
 C. Effective Citations 258
 1. When to Cite 258

 2. Distinguishing Between Authorities and Sources 259

 3. Where to Cite 262

 4. Using Effective Sentence Structures to Accommodate 
Citation Form 262

 5. Avoiding String Citations 264

 6. Cases That Cite Other Cases 266



xvi n  Contents

 7. The Importance of Pinpoint Citations 269

 8. Summary 269
 D. How to Cite 269
 1. Long- Form Case Citation 270

 2. Short- Form Case Citation 272

 3. Citing Nonmajority Opinions 273

 4. Statutory Citations 274
 C. Conclusion 275

CHAPTER 16
CORRESPONDENCE & EMAIL 277

Exercise 16.1 278

 A. Level of Detail 283
 1. Where the Writer’s Needs and Readers’ Needs Diverge 283

 2. As Usual, Begin with a Conclusion 284

 3. The Formal Opinion Letter Exception 285
 B. Level of Sophistication 286

 C. Tone and Emotional Content 290
 1. Communicating Your Professionalism 290
 a. Professional care and competence 290

 b. Civility 291
 2. Setting a Tone 292
 D. Special Considerations for Email and E-Memos 293
 1. Decide Whether Email Is the Best Medium for the Message 294

 2. Consider How Best to Protect Attorney- Client Privilege 294

 3. What to Include and Not to Include in an Email 296

 4. Tone in Emails 296

 5. Organization and Level of Detail 297

 6. Email as E- Memo 299

 7. Document Design 300

 8. Etiquette 301
 E. Summary 302

CHAPTER 17
THE WRITING PART OF LEGAL ANALYSIS AND 
WRITING 303
Clarity, Precision, Simplicity, and Everything Else that Makes 
Legal Writing Readable

 A. What Do You Mean, Exactly? 303
 1. Identifying the Actor 304

 2. Identifying the Action 306
 B. Keep (or Make) It Simple 308
 1. Size Matters 308



 Contents n xvii

 2. Unparalleled Simplicity 310

 3. Making Effective Transitions 314
 C. We’ll Call It “Usage” 315
 1. Avoiding Misplaced Modifiers 315

 2. Point of View and Positions of Emphasis in a Sentence 316

 3. Use of Pronouns 317
 D. Common Errors 319
 1. Semicolons 319

 2. Commas 320

 3. Quotation Marks with Other Punctuation 322

 4. More Guidance on Common Writing Issues 322

Index 325


