PREFACE TO THE FOURTH EDITION

In faith and hope the world will disagree, but all mankind's concern is charity.
Alexander the Great

The law of charitable organizations is important. It is also complex. If you are a law student,
you are likely to come into contact with charitable organizations at some point in your legal
career. Whether you specialize in tax-exempt transactions, work or volunteer for a nonprofit,
or serve on a nonprofit board, an understanding of the practical legal issues confronting these
organizations will serve you (and your community) well. If you are a public policy or business
student who plans to work or volunteer for a nonprofit organization, these laws may be even
more important to understand. Few nonprofits can afford to hire lawyers, and yet it is impos-
sible to manage or govern well in this sector without an understanding of the rules that guide
the sector.

This casebook covers the unique legal issues that charitable organizations face. It uses
the traditional casebook format to cover abstract legal principles, but it also has a practical
bent. The book is organized around the life cycle of a §501(c)(3) organization, the type of
tax-exempt organization that is often called a “charitable” organization. This book will intro-
duce you to the legal issues that arise when the organization is formed, when it raises funds,
while it is operational, and when it either winds down its affairs or transforms into a different
organization.

You will be asked to apply the legal principles you learn in a practical setting. Most of the
hypothetical questions will put you in the position of an attorney, a judge, or an executive
director of a §501(c)(3) organization. The book is also designed so that, if the instructor
chooses, students can create, operate, and dissolve a virtual §501(c)(3) charitable organization
over the course of the semester. Additionally, this practical approach offers a helpful perspective
for clinical courses.

The book is organized into four units. The first unit introduces the book, explains state
law requirements for starting a nonprofit corporation, explores the fiduciary duties for
boards of directors, and examines the requirements for obtaining recognition as a §501(c)
(3) organization. The second unit focuses on legal issues that arise when the §501(c)(3)
organization raises money: charitable contributions, charitable solicitations, foundations
and alternatives to foundations, and the law relating to nonprofits' commercial activity.
The third unit, dealing with topics that arise once the organization is fully functional,
presents the subjects of inurement and intermediate sanctions, joint ventures and subsid-
iaries, lobbying and political activity, and accountability. The final unit covers the topics
of merger, conversion to for-profit status, and dissolution. Real-world legal issues do not
always appear in this order, of course, but this organization offers a cohesive approach to
understanding the legal issues. By the time you complete the four units, you should have a
solid foundation to understand, reconcile, and act upon the complex issues that will con-
front you as you work with any of the hundreds of thousands of nonprofit organizations
that inhabit our vibrant civil society.

XXi



xxii

Preface to the Fourth Edition

NEW FOR THE FOURTH EDITION

Like the previous edition, we draft this edition during tumultuous times. During the Third
Edition drafting, we were in the midst of COVID, a strong racial justice movement, and
major financial uncertainty. The country made progress on these issues between editions, but
the second Trump administration has ushered in a new era of uncertainty, as it unravels earlier
policies, institutes tariffs, and questions the authority of many nonprofits to act as they have
in the past.

Although the nonprofit laws have stayed relatively stable over the past four years, the
Trump Administrations “Big Beautiful Bill” that Congress passed shortly before this book
went to press is going to make some changes in charitable deductions and in the taxes large
foundations must pay. We were unable to include that bill in this edition. We did include a
case that changed administrative law significantly, which may send ripples into how the IRS
handles tax exemption. We also added a Minnesota Supreme Court case, as well as discussions
of recent developments involving the National Rifle Association, OpenAl, and affirmative
action. In addition, we have deepened our discussion of alternative structures to achieving a
charitable mission. The fourth edition is also reorganized slightly. We removed an illustrative
case from Chapter 1 and put all the governance topics under one roof in Chapter 3.

This book is going to press quite early in the second Trump administration, but the
nonprofit sector has already been jolted by the new administration’s changes in policy and
thetoric. Federal grants and contracts to nonprofits have been canceled. The president and
others in the administration have threatened to revoke exemptions, and some nonprofit
organizations face investigations for actions that those nonprofits argue are in furtherance of
their legitimate charitable missions.

These actions have led to numerous lawsuits, many of which have resulted in temporary
restraining orders. As we write this preface, however, no major lawsuit has been resolved.
Congress did pass the One Big Beautiful Bill Act, but it tweaked the law rather than make
major changes.

Even though very little black letter law has changed since the second Trump administration
began, many new issues have arisen, and this edition of the book both addresses those issues
and asks how they should be resolved. We raise one of those issues in the first chapter— What
is the role of nonprofits in our economy and how should they relate to the federal government?
Later, we ask whether the definition of tax exemption will or should change, given the Trump
administration’s antipathy to nonprofits that support immigration, racial or gender preferences,
and protest. The administration’s use of the phrase “illegal DEI” also raises questions about the
ways in which the Bob Jones case, discussed in Chapter 4, can be applied.

The uncertainty caused by this administration’s new policies and rhetoric has led many
nonprofits to become more aware of the procedures the government must follow before it
revokes exemptions. The same uncertainty has led others to consider dissolving, merging
with other nonprofits, or even converting to for-profit status. These topics, discussed in
Chapters 12 and 13, have thus taken on added significance, as has the topic of donor intent,
which is discussed in Chapter 6. After all, a Trump directive to stop certain activities could
run counter to promises the nonprofit made to a major donor when that person made a
significant gift.

These uncertainties are unlikely to be resolved within the first few years of this 4th edition.
The framework for deciding them is already present, however, and students and professors
alike should find the issues challenging and interesting, whatever their political views. For the
answers to these questions, you'll have to stay tuned for the 5th edition.

Opverall, we hope that these changes provide the reader with the most up-to-date and rel-
evant explanation of the rules surrounding nonprofit law. We recognize that the readers of this
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book are the ones who will work to heal the cracks in society that have been revealed since the
third edition was published, and we encourage you to use this book to accomplish that task. As
the late John Lewis has said, “When historians pick up their pens to write the story of the 21st
century, let them say that it was your generation who laid down the heavy burdens of hate at last
and that peace finally triumphed over violence, aggression and war.”!

Elizabeth Schmidt & Allen Madison
July 2025

! John Lewis, Together, You Can Redeem the Soul of Our Nation, N.Y. Times (July 30, 2020).





