Selected Rules and Statutes

Federal Rules of Criminal Procedure

Rule 1. Scope; Definitions

(a) Scope.

(1) In General. These rules govern the procedure in all criminal
proceedings in the United States district courts, the United States courts
of appeals, and the Supreme Court of the United States.

(2) State or Local Judicial Officer. When a rule so states, it
applies to a proceeding before a state or local judicial officer.

(3) Territorial Courts. These rules also govern the procedure in
all criminal proceedings in the following courts:

(A) the district court of Guam;

(B) the district court for the Northern Mariana Islands, except
as otherwise provided by law; and

(C) the district court of the Virgin Islands, except that the
prosecution of offenses in that court must be by indictment or
information as otherwise provided by law.

(4) Removed Proceedings. Although these rules govern all
proceedings after removal from a state court, state law governs a
dismissal by the prosecution.

(5) Excluded Proceedings. Proceedings not governed by these
rules include:

(A) the extradition and rendition of a fugitive;

(B) acivil property forfeiture for violating a federal statute;

(C) the collection of a fine or penalty;

(D) a proceeding under a statute governing juvenile
delinquency to the extent the procedure is inconsistent with the
statute, unless Rule 20(d) provides otherwise;

(E) adispute between seamen under 22 U.S.C. §8256-258;
and

(F) a proceeding against a witness in a foreign country under
28 U.S.C. 81784.

(b) Definitions. The following definitions apply to these rules:
(1) “‘Attorney for the government’’ means:



(A) the Attorney General or an authorized assistant;
(B) a United States attorney or an authorized assistant;
(C) when applicable to cases arising under Guam law, the
Guam Attorney General or other person whom Guam law authorizes
to act in the matter; and
(D) any other attorney authorized by law to conduct
proceedings under these rules as a prosecutor.
(2) ““Court” means a federal judge performing functions
authorized by law.
(3) ‘‘Federal judge’” means:
(A) a justice or judge of the United States as these terms are
defined in 28 U.S.C. §451;
(B) a magistrate judge; and
(C) a judge confirmed by the United States Senate and
empowered by statute in any commonwealth, territory, or possession
to perform a function to which a particular rule relates.
(4) “Judge” means a federal judge or a state or local judicial
officer.
(5) ‘‘Magistrate judge’” means a United States magistrate judge
as defined in 28 U.S.C. §8631-639.
(6) ““Oath’’ includes an affirmation.
(7) “Organization™ is defined in 18 U.S.C. §18.
(8) “‘Petty offense’’ is defined in 18 U.S.C. §19.
(9) ““State’’ includes the District of Columbia, and any
commonwealth, territory, or possession of the United States.
(10) “‘State or local judicial officer’” means:
(A) a state or local officer authorized to act under 18 U.S.C.
83041; and
(B) a judicial officer empowered by statute in the District of
Columbia or in any commonwealth, territory, or possession to
perform a function to which a particular rule relates.
(11) “‘Telephone’’ means any technology for transmitting live
electronic voice communication.
(12) ““Victim’’ means a ‘‘crime victim”’ as defined in 18 U.S.C.
83771(e).
(c) Authority of a Justice or Judge of the United States. When
these rules authorize a magistrate judge to act, any other federal judge may
also act.



Rule 2. Interpretation

These rules are to be interpreted to provide for the just determination of every
criminal proceeding, to secure simplicity in procedure and fairness in
administration, and to eliminate unjustifiable expense and delay.

Rule 3. The Complaint

The complaint is a written statement of the essential facts constituting the
offense charged. Except as provided in Rule 4.1, it must be made under oath
before a magistrate judge or, if none is reasonably available, before a state or
local judicial officer.

Rule 4. Arrest Warrant or Summons on a Complaint

(@) Issuance. If the complaint or one or more affidavits filed with
the complaint establish probable cause to believe that an offense has been
committed and that the defendant committed it, the judge must issue an
arrest warrant to an officer authorized to execute it. At the request of an
attorney for the government, the judge must issue a summons, instead of a
warrant, to a person authorized to serve it. A judge may issue more than
one warrant or summons on the same complaint. If an individual
defendant fails to appear in response to a summons, a judge may, and
upon request of an attorney for the government must, issue a warrant. If an
organizational defendant fails to appear in response to a summons, a judge
may take any action authorized by United States law.

(b) Form.

(1) Warrant. A warrant must:

(A) contain the defendant’s name or, if it is unknown, a name
or description by which the defendant can be identified with
reasonable certainty;

(B) describe the offense charged in the complaint;

(C) command that the defendant be arrested and brought
without unnecessary delay before a magistrate judge or, if none is
reasonably available, before a state or local judicial officer; and

(D) be signed by a judge.

(2) Summons. A summons must be in the same form as a



warrant except that it must require the defendant to appear before a
magistrate judge at a stated time and place.
(c) Execution or Service, and Return.

(1) By Whom. Only a marshal or other authorized officer may
execute a warrant. Any person authorized to serve a summons in a
federal civil action may serve a summons.

(2) Location. A warrant may be executed, or a summons served,
within the jurisdiction of the United States or anywhere else a federal
statute authorizes an arrest. A summons to an organization under Rule
4(c)(3)(D) may also be served at a place not within a judicial district of
the United States.

(3) Manner.

(A) A warrant is executed by arresting the defendant. Upon
arrest, an officer possessing the original or a duplicate original
warrant must show it to the defendant. If the officer does not possess
the warrant, the officer must inform the defendant of the warrant’s
existence and of the offense charged and, at the defendant’s request,
must show the original or a duplicate original warrant to the
defendant as soon as possible.

(B) A summons is served on an individual defendant:

(i) by delivering a copy to the defendant personally; or

(ii) by leaving a copy at the defendant’s residence or usual
place of abode with a person of suitable age and discretion
residing at that location and by mailing a copy to the defendant’s
last known address.

(C) A summons is served on an organization in a judicial
district of the United States by delivering a copy to an officer, to a
managing or general agent, or to another agent appointed or legally
authorized to receive service of process. If the agent is one
authorized by statute and the statute so requires, a copy must also be
mailed to the organization.

(D) A summons is served on an organization not within a
judicial district of the United States:

(i) by delivering a copy, in a manner authorized by the
foreign jurisdiction’s law, to an officer, to a managing or general
agent, or to an agent appointed or legally authorized to receive
service of process; or

(ii) by any other means that gives notice, including one that
is:

(@) stipulated by the parties;
(b) undertaken by a foreign authority in response to



a letter rogatory, a letter of request, or a request submitted
under an applicable international agreement; or
(c) permitted by an applicable international agreement.
(4) Return.

(A) After executing a warrant, the officer must return it to the
judge before whom the defendant is brought in accordance with Rule
5. The officer may do so by reliable electronic means. At the request
of an attorney for the government, an unexecuted warrant must be
brought back to and canceled by a magistrate judge or, if none is
reasonably available, by a state or local judicial officer.

(B) The person to whom a summons was delivered for service
must return it on or before the return day.

(C) At the request of an attorney for the government, ajudge
may deliver an unexecuted warrant, an unserved summons, or a copy
of the warrant or summons to the marshal or other authorized person
for execution or service.

(d) Warrant by Telephone or Other Reliable Electronic Means. In
accordance with Rule 4.1, a magistrate judge may issue a warrant or
summons based on information communicated by telephone or other
reliable electronic means.

Rule 4.1. Complaint, Warrant, or Summons by Telephone
or Other Reliable Electronic Means

(@ In General. A magistrate judge may consider information
communicated by telephone or other reliable electronic means when
reviewing a complaint or deciding whether to issue a warrant or summons.

(b) Procedures. If a magistrate judge decides to proceed under this
rule, the following procedures apply:

(1) Taking Testimony Under Oath. The judge must place under
oath—and may examine — the applicant and any person on whose
testimony the application is based.

(2) Creating a Record of the Testimony and Exhibits.

(A) Testimony Limited to Attestation. If the applicant does no
more than attest to the contents of a written affidavit submitted by
reliable electronic means, the judge must acknowledge the attestation
in writing on the affidavit.

(B) Additional Testimony or Exhibits. If the judge considers
additional testimony or exhibits, the judge must:



(i) have the testimony recorded verbatim by an electronic
recording device, by a court reporter, or in writing;

(if) have any recording or reporter’s notes transcribed, have
the transcription certified as accurate, and file it;

(iii) sign any other written record, certify its accuracy, and
file it; and

(iv) make sure that the exhibits are filed.

(3) Preparing a Proposed Duplicate Original of a Complaint,
Warrant, or Summons. The applicant must prepare a proposed duplicate
original of a complaint, warrant, or summons, and must read or
otherwise transmit its contents verbatim to the judge.

(4) Preparing an Original Complaint, Warrant, or Summons. If
the applicant reads the contents of the proposed duplicate original, the
judge must enter those contents into an original complaint, warrant, or
summons. If the applicant transmits the contents by reliable electronic
means, the transmission received by the judge may serve as the
original.

(5) Modification. The judge may modify the complaint, warrant,
or summons. The judge must then:

(A) transmit the modified version to the applicant by reliable
electronic means; or

(B) file the modified original and direct the applicant to
modify the proposed duplicate original accordingly.

(6) lssuance. To issue the warrant or summons, the judge must:

(A) sign the original documents;

(B) enter the date and time of issuance on the warrant or
summons; and

(C) transmit the warrant or summons by reliable electronic
means to the applicant or direct the applicant to sign the judge’s
name and enter the date and time on the duplicate original.

(c) Suppression Limited. Absent a finding of bad faith, evidence
obtained from a warrant issued under this rule is not subject to suppression
on the ground that issuing the warrant in this manner was unreasonable
under the circumstances.

Rule 5. Initial Appearance

(@) In General.
(1) Appearance Upon an Arrest.



(A) A person making an arrest within the United States must
take the defendant without unnecessary delay before a magistrate
judge, or before a state or local judicial officer as Rule 5(c) provides,
unless a statute provides otherwise.

(B) A person making an arrest outside the United States must
take the defendant without unnecessary delay before a magistrate
judge, unless a statute provides otherwise.

(2) Exceptions.

(A) An officer making an arrest under a warrant issued upon a
complaint charging solely a violation of 18 U.S.C. §1073 need not
comply with this rule if:

(i) the person arrested is transferred without unnecessary
delay to the custody of appropriate state or local authorities in the
district of arrest; and

(ii) an attorney for the government moves promptly, in the
district where the warrant was issued, to dismiss the complaint.

(B) If a defendant is arrested for violating probation or
supervised release, Rule 32.1 applies.

(C) If a defendant is arrested for failing to appear in another
district, Rule 40 applies.

(3) Appearance Upon a Summons. When a defendant appears in
response to a summons under Rule 4, a magistrate judge must proceed
under Rule 5(d) or (e), as applicable.

(b) Arrest Without a Warrant. If a defendant is arrested without a
warrant, a complaint meeting Rule 4(a)’s requirement of probable cause
must be promptly filed in the district where the offense was allegedly
committed.

(c) Place of Initial Appearance; Transfer to Another District.

(1) Arrest in the District Where the Offense Was Allegedly
Committed. If the defendant is arrested in the district where the offense
was allegedly committed:

(A) the initial appearance must be in that district; and

(B) if a magistrate judge is not reasonably available, the initial
appearance may be before a state or local judicial officer.

(2) Arrest in a District Other Than Where the Offense Was
Allegedly Committed. If the defendant was arrested in a district other
than where the offense was allegedly committed, the initial appearance
must be:

(A) in the district of arrest; or

(B) in an adjacent district if:

(i) the appearance can occur more promptly there; or



(ii) the offense was allegedly committed there and the
initial appearance will occur on the day of arrest.

(3) Procedures in a District Other Than Where the Offense Was
Allegedly Committed. If the initial appearance occurs in a district other
than where the offense was allegedly committed, the following
procedures apply:

(A) the magistrate judge must inform the defendant about the
provisions of Rule 20;

(B) if the defendant was arrested without a warrant, the
district court where the offense was allegedly committed must first
issue a warrant before the magistrate judge transfers the defendant to
that district;

(C) the magistrate judge must conduct a preliminary hearing if
required by Rule 5.1;

(D) the magistrate judge must transfer the defendant to the
district where the offense was allegedly committed if:

(i) the government produces the warrant, a certified copy of
the warrant, or a reliable electronic form of either; and

(ii) the judge finds that the defendant is the same person
named in the indictment, information, or warrant; and

(E) when a defendant is transferred and discharged, the clerk
must promptly transmit the papers and any bail to the clerk in the
district where the offense was allegedly committed.

(4) Procedure for Persons Extradited to the United States. If the
defendant is surrendered to the United States in accordance with a
request for the defendant’s extradition, the initial appearance must be in
the district (or one of the districts) where the offense is charged.

(d) Procedure in a Felony Case.

(1) Advice. If the defendant is charged with a felony, the judge
must inform the defendant of the following:

(A) the complaint against the defendant, and any affidavit
filed with it;

(B) the defendant’s right to retain counsel or to request that
counsel be appointed if the defendant cannot obtain counsel;

(C) the circumstances, if any, under which the defendant may
secure pretrial release;

(D) any right to a preliminary hearing;

(E) the defendant’s right not to make a statement, and that any
statement made may be used against the defendant; and

(F) that a defendant who is not a United States citizen may
request that an attorney for the government or a federal law



enforcement official notify a consular officer from the defendant’s
country of nationality that the defendant has been arrested—Dbut that
even without the defendant’s request, a treaty or other international
agreement may require consular notification.
(2) Consulting with Counsel. The judge must allow the defendant
reasonable opportunity to consult with counsel.
(3) Detention or Release. The judge must detain or release the
defendant as provided by statute or these rules.
(4) Plea. A defendant may be asked to plead only under Rule 10.
(e) Procedure in a Misdemeanor Case. If the defendant is charged
with a misdemeanor only, the judge must inform the defendant in
accordance with Rule 58(b)(2).
(f) Video Teleconferencing. Video teleconferencing may be used
to conduct an appearance under this rule if the defendant consents.

Rule 5.1. Preliminary Hearing

(@) In General. If a defendant is charged with an offense other than
a petty offense, a magistrate judge must conduct a preliminary hearing
unless:

(1) the defendant waives the hearing;

(2) the defendant is indicted;

(3) the government files an information under Rule 7(b) charging
the defendant with a felony;

(4) the government files an information charging the defendant
with a misdemeanor; or

(5) the defendant is charged with a misdemeanor and consents to
trial before a magistrate judge.

(b) Selecting a District. A defendant arrested in a district other
than where the offense was allegedly committed may elect to have the
preliminary hearing conducted in the district where the prosecution is
pending.

(c) Scheduling. The magistrate judge must hold the preliminary
hearing within a reasonable time, but no later than 14 days after the initial
appearance if the defendant is in custody and no later than 21 days if not
in custody.

(d) Extending the Time. With the defendant’s consent and upon a
showing of good cause — taking into account the public interest in the
prompt disposition of criminal cases—a magistrate judge may extend the



time limits in Rule 5.1(c) one or more times. If the defendant does not
consent, the magistrate judge may extend the time limits only on a
showing that extraordinary circumstances exist and justice requires the
delay.

(e) Hearing and Finding. At the preliminary hearing, the
defendant may cross-examine adverse witnesses and may introduce
evidence but may not object to evidence on the ground that it was
unlawfully acquired. If the magistrate judge finds probable cause to
believe an offense has been committed and the defendant committed it, the
magistrate judge must promptly require the defendant to appear for further
proceedings.

(f) Discharging the Defendant. If the magistrate judge finds no
probable cause to believe an offense has been committed or the defendant
committed it, the magistrate judge must dismiss the complaint and
discharge the defendant. A discharge does not preclude the government
from later prosecuting the defendant for the same offense.

(g) Recording the Proceedings. The preliminary hearing must be
recorded by a court reporter or by a suitable recording device. A recording
of the proceeding may be made available to any party upon request. A
copy of the recording and a transcript may be provided to any party upon
request and upon any payment required by applicable Judicial Conference
regulations.

(h) Producing a Statement.

(1) In General. Rule 26.2(a)-(d) and (f) applies at any hearing
under this rule, unless the magistrate judge for good cause rules
otherwise in a particular case.

(2) Sanctions for Not Producing a Statement. If a party disobeys
a Rule 26.2 order to deliver a statement to the moving party, the
magistrate judge must not consider the testimony of a witness whose
statement is withheld.

Rule 6. The Grand Jury
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(a) Summoning a Grand Jury.

(1) In General. When the public interest so requires, the court
must order that one or more grand juries be summoned. A grand jury
must have 16 to 23 members, and the court must order that enough
legally qualified persons be summoned to meet this requirement.

(2) Alternate Jurors. When a grand jury is selected, the court



may also select alternate jurors. Alternate jurors must have the same
qualifications and be selected in the same manner as any other juror.
Alternate jurors replace jurors in the same sequence in which the
alternates were selected. An alternate juror who replaces a juror is
subject to the same challenges, takes the same oath, and has the same
authority as the other jurors.

(b) Objection to the Grand Jury or to a Grand Juror.

(1) Challenges. Either the government or a defendant may
challenge the grand jury on the ground that it was not lawfully drawn,
summoned, or selected, and may challenge an individual juror on the
ground that the juror is not legally qualified.

(2) Motion to Dismiss an Indictment. A party may move to
dismiss the indictment based on an objection to the grand jury or on an
individual juror’s lack of legal qualification, unless the court has
previously ruled on the same objection under Rule 6(b)(1). The motion
to dismiss is governed by 28 U.S.C. 81867(e). The court must not
dismiss the indictment on the ground that a grand juror was not legally
qualified if the record shows that at least 12 qualified jurors concurred
in the indictment.

(c) Foreperson and Deputy Foreperson. The court will appoint one
juror as the foreperson and another as the deputy foreperson. In the
foreperson’s absence, the deputy foreperson will act as the foreperson. The
foreperson may administer oaths and affirmations and will sign all
indictments. The foreperson—or another juror designated by the
foreperson—will record the number of jurors concurring in every
indictment and will file the record with the clerk, but the record may not
be made public unless the court so orders.

(d) Who May Be Present.

(1) While the Grand Jury Is in Session. The following persons
may be present while the grand jury is in session: attorneys for the
government, the witness being questioned, interpreters when needed,
and a court reporter or an operator of a recording device.

(2) During Deliberations and Voting. No person other than the
jurors, and any interpreter needed to assist a hearing-impaired or
speech-impaired juror, may be present while the grand jury is
deliberating or voting.

(e) Recording and Disclosing the Proceedings.

(1) Recording the Proceedings. Except while the grand jury is
deliberating or voting, all proceedings must be recorded by a court
reporter or by a suitable recording device. But the validity of a
prosecution is not affected by the unintentional failure to make a

11



recording. Unless the court orders otherwise, an attorney for the
government will retain control of the recording, the reporter’s notes,
and any transcript prepared from those notes.

(2) Secrecy.

(A) No obligation of secrecy may be imposed on any person
except in accordance with Rule 6(e)(2)(B).

(B) Unless these rules provide otherwise, the following
persons must not disclose a matter occurring before the grand jury:

(i) agrand juror;

(if) an interpreter;

(iii) a court reporter;

(iv) an operator of a recording device;

(v) aperson who transcribes recorded testimony;

(vi) an attorney for the government; or

(vii) a person to whom disclosure is made under Rule
6(e)(3)(A)(ii) or (iii).

(3) Exceptions.

(A) Disclosure of a grand-jury matter—other than the grand
jury’s deliberations or any grand juror’s vote—may be made to:

(i) an attorney for the government for use in performing
that attorney’s duty;

(if) any government personnel—including those of a state,
state subdivision, Indian tribe, or foreign government — that an
attorney for the government considers necessary to assist in
performing that attorney’s duty to enforce federal criminal law; or

(iii) a person authorized by 18 U.S.C. §3322.

(B) A person to whom information is disclosed under Rule
6(e) (3) (A) (ii) may use that information only to assist an attorney
for the government in performing that attorney’s duty to enforce
federal criminal law. An attorney for the government must promptly
provide the court that impaneled the grand jury with the names of all
persons to whom a disclosure has been made, and must certify that
the attorney has advised those persons of their obligation of secrecy
under this rule.

(C) An attorney for the government may disclose any grand
jury matter to another federal grand jury.

(D) An attorney for the government may disclose any grand
jury matter involving foreign intelligence, counterintelligence (as
defined in 50 U.S.C. §3003), or foreign intelligence information (as
defined in Rule 6(e)(3)(D) (iii)) to any federal law enforcement,
intelligence, protective, immigration, national defense, or national



security official to assist the official receiving the information in the
performance of that official’s duties. An attorney for the government
may also disclose any grand-jury matter involving, within the United
States or elsewhere, a threat of attack or other grave hostile acts of a
foreign power or its agent, a threat of domestic or international
sabotage or terrorism, or clandestine intelligence gathering activities
by an intelligence service or network of a foreign power or by its
agent, to any appropriate federal, state, state subdivision, Indian
tribal, or foreign government official, for the purpose of preventing
or responding to such threat or activities.

(i) Any official who receives information under Rule
6(e)(3)(D) may use the information only as necessary in the
conduct of that person’s official duties subject to any limitations
on the unauthorized disclosure of such information. Any state,
state subdivision, Indian tribal, or foreign government official who
receives information under Rule 6(e)(3)(D) may use the
information only in a manner consistent with any guidelines
issued by the Attorney General and the Director of National
Intelligence.

(if) Within a reasonable time after disclosure is made under
Rule 6(e)(3)(D), an attorney for the government must file, under
seal, a notice with the court in the district where the grand jury
convened stating that such information was disclosed and the
departments, agencies, or entities to which the disclosure was
made.

(iii) As used in Rule 6(e)(3)(D), the term ‘‘foreign
intelligence information” means:

(@) information, whether or not it concerns a United
States person, that relates to the ability of the United States to
protect against—

« actual or potential attack or other grave hostile acts of a
foreign power or its agent;

« sabotage or international terrorism by a foreign power or its
agent; or

 clandestine intelligence activities by an intelligence service
or network of a foreign power or by its agent; or

(b) information, whether or not it concerns a United
States person, with respect to a foreign power or foreign
territory that relates to —

« the national defense or the security of the United States; or
« the conduct of the foreign affairs of the United States.
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(E) The court may authorize disclosure—at a time, in a
manner, and subject to any other conditions that it directs—of a
grand-jury matter:

(i) preliminarily to or in connection with a judicial
proceeding;

(i) at the request of a defendant who shows that a ground
may exist to dismiss the indictment because of a matter that
occurred before the grand jury;

(iii) at the request of the government, when sought by a
foreign court or prosecutor for use in an official criminal
investigation;

(iv) at the request of the government if it shows that the
matter may disclose a violation of State, Indian tribal, or foreign
criminal law, as long as the disclosure is to an appropriate state,
state-subdivision, Indian tribal, or foreign government official for
the purpose of enforcing that law; or

(v) at the request of the government if it shows that the
matter may disclose a violation of military criminal law under the
Uniform Code of Military Justice, as long as the disclosure is to
an appropriate military official for the purpose of enforcing that
law.

(F) A petition to disclose a grand-jury matter under Rule
6(e)(3)(E)(I) must be filed in the district where the grand jury
convened. Unless the hearing is ex parte—as it may be when the
government is the petitioner — the petitioner must serve the petition
on, and the court must afford a reasonable opportunity to appear and
be heard to:

(i) an attorney for the government;

(ii) the parties to the judicial proceeding; and

(iif) any other person whom the court may designate.

(G) If the petition to disclose arises out of a judicial
proceeding in another district, the petitioned court must transfer the
petition to the other court unless the petitioned court can reasonably
determine whether disclosure is proper. If the petitioned court
decides to transfer, it must send to the transferee court the material
sought to be disclosed, if feasible, and a written evaluation of the
need for continued grand-jury secrecy. The transferee court must
afford those persons identified in Rule 6(e)(3)(F) a reasonable
opportunity to appear and be heard.

(4) Sealed Indictment. The magistrate judge to whom an
indictment is returned may direct that the indictment be kept secret until



the defendant is in custody or has been released pending trial. The clerk
must then seal the indictment, and no person may disclose the
indictment’s existence except as necessary to issue or execute a warrant
or summons.

(5) Closed Hearing. Subject to any right to an open hearing in a
contempt proceeding, the court must close any hearing to the extent
necessary to prevent disclosure of a matter occurring before a grand
jury.

(6) Sealed Records. Records, orders, and subpoenas relating to
grand-jury proceedings must be kept under seal to the extent and as
long as necessary to prevent the unauthorized disclosure of a matter
occurring before a grand jury.

(7) Contempt. A knowing violation of Rule 6, or of any
guidelines jointly issued by the Attorney General and the Director of
National Intelligence under Rule 6, may be punished as a contempt of
court.

(f) Indictment and Return. A grand jury may indict only if at least
12 jurors concur. The grand jury—or its foreperson or deputy foreperson
—must return the indictment to a magistrate judge in open court. To avoid
unnecessary cost or delay, the magistrate judge may take the return by
video teleconference from the court where the grand jury sits. If a
complaint or information is pending against the defendant and 12 jurors do
not concur in the indictment, the foreperson must promptly and in writing
report the lack of concurrence to the magistrate judge.

(g) Discharging the Grand Jury. A grand jury must serve until the
court discharges it, but it may serve more than 18 months only if the court,
having determined that an extension is in the public interest, extends the
grand jury’s service. An extension may be granted for no more than 6
months, except as otherwise provided by statute.

(h) Excusing a Juror. At any time, for good cause, the court may
excuse a juror either temporarily or permanently, and if permanently, the
court may impanel an alternate juror in place of the excused juror.

(i) “‘Indian Tribe’’ Defined. ‘‘Indian tribe’” means an Indian tribe
recognized by the Secretary of the Interior on a list published in the
Federal Register under 25 U.S.C. 8479a-1.

Rule 7. The Indictment and the Information

(a) When Used.

15
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(1) Felony. An offense (other than criminal contempt) must be

prosecuted by an indictment if it is punishable:
(A) by death; or
(B) by imprisonment for more than one year.

(2) Misdemeanor. An offense punishable by imprisonment for
one year or less may be prosecuted in accordance with Rule 58(b)(1).

(b) Waiving Indictment. An offense punishable by imprisonment
for more than one year may be prosecuted by information if the defendant
—in open court and after being advised of the nature of the charge and of
the defendant’s rights—waives prosecution by indictment.

(c) Nature and Contents.

(1) In General. The indictment or information must be a plain,
concise, and definite written statement of the essential facts constituting
the offense charged and must be signed by an attorney for the
government. It need not contain a formal introduction or conclusion. A
count may incorporate by reference an allegation made in another
count. A count may allege that the means by which the defendant
committed the offense are unknown or that the defendant committed it
by one or more specified means. For each count, the indictment or
information must give the official or customary citation of the statute,
rule, regulation, or other provision of law that the defendant is alleged
to have violated. For purposes of an indictment referred to in section
3282 of title 18, United States Code, for which the identity of the
defendant is unknown, it shall be sufficient for the indictment to
describe the defendant as an individual whose name is unknown, but
who has a particular DNA profile, as that term is defined in section
3282.

(2) Citation Error. Unless the defendant was misled and thereby
prejudiced, neither an error in a citation nor a citation’s omission is a
ground to dismiss the indictment or information or to reverse a
conviction.

(d) Surplusage. Upon the defendant’s motion, the court may strike
surplusage from the indictment or information.

() Amending an Information. Unless an additional or different
offense is charged or a substantial right of the defendant is prejudiced, the
court may permit an information to be amended at any time before the
verdict or finding.

(f) Bill of Particulars. The court may direct the government to file
a bill of particulars. The defendant may move for a bill of particulars
before or within 14 days after arraignment or at a later time if the court
permits. The government may amend a bill of particulars subject to such



conditions as justice requires.

Rule 8. Joinder of Offenses or Defendants

(a) Joinder of Offenses. The indictment or information may charge
a defendant in separate counts with two or more offenses if the offenses
charged — whether felonies or misdemeanors or both—are of the same or
similar character, or are based on the same act or transaction, or are
connected with or constitute parts of a common scheme or plan.

(b) Joinder of Defendants. The indictment or information may
charge two or more defendants if they are alleged to have participated in
the same act or transaction, or in the same series of acts or transactions,
constituting an offense or offenses. The defendants may be charged in one
or more counts together or separately. All defendants need not be charged
in each count.

Rule 9. Arrest Warrant or Summons on an Indictment or
Information

(a) Issuance. The court must issue a warrant—or at the
government’s request, a summons—Tfor each defendant named in an
indictment or named in an information if one or more affidavits
accompanying the information establish probable cause to believe that an
offense has been committed and that the defendant committed it. The court
may issue more than one warrant or summons for the same defendant. If a
defendant fails to appear in response to a summons, the court may, and
upon request of an attorney for the government must, issue a warrant. The
court must issue the arrest warrant to an officer authorized to execute it or
the summons to a person authorized to serve it.

(b) Form.

(1) Warrant. The warrant must conform to Rule 4(b)(1) except
that it must be signed by the clerk and must describe the offense
charged in the indictment or information.

(2) Summons. The summons must be in the same form as a
warrant except that it must require the defendant to appear before the
court at a stated time and place.

(c) Execution or Service; Return; Initial Appearance.
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(1) Execution or Service.
(A) The warrant must be executed or the summons served
as provided in Rule 4(c)(1), (2), and (3).
(B) The officer executing the warrant must proceed in
accordance with Rule 5(a)(1).
(2) Return. A warrant or summons must be returned in
accordance with Rule 4(c)(4).
(3) Initial Appearance. When an arrested or summoned
defendant first appears before the court, the judge must proceed under
Rule 5.

Rule 10. Arraignment

(a) In General. An arraignment must be conducted in open court
and must consist of:

(1) ensuring that the defendant has a copy of the indictment or
information;

(2) reading the indictment or information to the defendant or
stating to the defendant the substance of the charge; and then

(3) asking the defendant to plead to the indictment or
information.

(b) Waiving Appearance. A defendant need not be present for the
arraignment if:

(1) the defendant has been charged by indictment or
misdemeanor information;

(2) the defendant, in a written waiver signed by both the
defendant and defense counsel, has waived appearance and has
affirmed that the defendant received a copy of the indictment or
information and that the plea is not guilty; and

(3) the court accepts the waiver.

(c) Video Teleconferencing. Video teleconferencing may be used
to arraign a defendant if the defendant consents.

Rule 11. Pleas

(a) Entering a Plea.
(1) In General. A defendant may plead not guilty, guilty, or (with
the court’s consent) nolo contendere.
(2) Conditional Plea. With the consent of the court and the
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government, a defendant may enter a conditional plea of guilty or nolo
contendere, reserving in writing the right to have an appellate court
review an adverse determination of a specified pretrial motion. A
defendant who prevails on appeal may then withdraw the plea.

(3) Nolo Contendere Plea. Before accepting a plea of nolo
contendere, the court must consider the parties’ views and the public
interest in the effective administration of justice.

(4) Failure to Enter a Plea. If a defendant refuses to enter a plea
or if a defendant organization fails to appear, the court must enter a plea
of not guilty.

(b) Considering and Accepting a Guilty or Nolo Contendere
Plea.

(1) Advising and Questioning the Defendant. Before the court
accepts a plea of guilty or nolo contendere, the defendant may be placed
under oath and the court must address the defendant personally in open
court. During this address, the court must inform the defendant of, and
determine that the defendant understands, the following:

(A) the government’s right, in a prosecution for perjury or
false statement, to use against the defendant any statement that the
defendant gives under oath;

(B) the right to plead not guilty, or having already so pleaded,
to persist in that plea;

(C) the right to a jury trial;

(D) the right to be represented by counsel—and, if necessary,
have the court appoint counsel—at trial and at every other stage of
the proceeding;

(E) the right at trial to confront and cross-examine adverse
witnesses, to be protected from compelled self-incrimination, to
testify and present evidence, and to compel the attendance of
witnesses;

(F) the defendant’s waiver of these trial rights if the court
accepts a plea of guilty or nolo contendere;

(G) the nature of each charge to which the defendant is
pleading;

(H) any maximum possible penalty, including imprisonment,
fine, and term of supervised release;

(I) any mandatory minimum penalty;

(J) any applicable forfeiture;

(K) the court’s authority to order restitution;

(L) the court’s obligation to impose a special assessment;

(M) in determining a sentence, the court’s obligation to
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calculate the applicable sentencing-guideline range and to consider
that range, possible departures under the Sentencing Guidelines, and
other sentencing factors under 18 U.S.C. §3553(a);

(N) the terms of any plea-agreement provision waiving the
right to appeal or to collaterally attack the sentence; and

(O) that, if convicted, a defendant who is not a United States
citizen may be removed from the United States, denied citizenship,
and denied admission to the United States in the future.

(2) Ensuring That a Plea Is VVoluntary. Before accepting a plea of
guilty or nolo contendere, the court must address the defendant
personally in open court and determine that the plea is voluntary and
did not result from force, threats, or promises (other than promises in a
plea agreement).

(3) Determining the Factual Basis for a Plea. Before entering
judgment on a guilty plea, the court must determine that there is a
factual basis for the plea.

(c) Plea Agreement Procedure.

(1) In General. An attorney for the government and the
defendant’s attorney, or the defendant when proceeding pro se, may
discuss and reach a plea agreement. The court must not participate in
these discussions. If the defendant pleads guilty or nolo contendere to
either a charged offense or a lesser or related offense, the plea
agreement may specify that an attorney for the government will:

(A) not bring, or will move to dismiss, other charges;

(B) recommend, or agree not to oppose the defendant’s
request, that a particular sentence or sentencing range is appropriate
or that a particular provision of the Sentencing Guidelines, or policy
statement, or sentencing factor does or does not apply (such a
recommendation or request does not bind the court); or

(C) agree that a specific sentence or sentencing range is the
appropriate disposition of the case, or that a particular provision of
the Sentencing Guidelines, policy statement, or sentencing factor
does or does not apply (such a recommendation or request binds the
court once the court accepts the plea agreement).

(2) Disclosing a Plea Agreement. The parties must disclose the
plea agreement in open court when the plea is offered, unless the court
for good cause allows the parties to disclose the plea agreement in
camera.

(3) Judicial Consideration of a Plea Agreement.

(A) To the extent the plea agreement is of the type specified in
Rule 11(c)()(A) or (C), the court may accept the agreement, reject it,



or defer a decision until the court has reviewed the presentence

report.

(B) To the extent the plea agreement is of the type specified in

Rule 11(c)(I)(B), the court must advise the defendant that the

defendant has no right to withdraw the plea if the court does not

follow the recommendation or request.

(4) Accepting a Plea Agreement. If the court accepts the plea
agreement, it must inform the defendant that to the extent the plea
agreement is of the type specified in Rule 11(c)(1)(A) or (C), the agreed
disposition will be included in the judgment.

(5) Rejecting a Plea Agreement. If the court rejects a plea
agreement containing provisions of the type specified in Rule
11(c)(1)(A) or (C), the court must do the following on the record and in
open court (or, for good cause, in camera):

(A) inform the parties that the court rejects the plea agreement;

(B) advise the defendant personally that the court is not
required to follow the plea agreement and give the defendant an
opportunity to withdraw the plea; and

(C) advise the defendant personally that if the plea is not
withdrawn, the court may dispose of the case less favorably toward
the defendant than the plea agreement contemplated.

(d) Withdrawing a Guilty or Nolo Contendere Plea. A defendant
may withdraw a plea of guilty or nolo contendere:

(1) before the court accepts the plea, for any reason or no reason;
or

(2) after the court accepts the plea but before it imposes sentence
if:

(A) the court rejects a plea agreement under Rule 11(c)(5); or
(B) the defendant can show a fair and just reason for
requesting the withdrawal.

(e) Finality of a Guilty or Nolo Contendere Plea. After the court
imposes sentence, the defendant may not withdraw a plea of guilty or nolo
contendere, and the plea may be set aside only on direct appeal or
collateral attack.

(f) Admissibility or Inadmissibility of a Plea, Plea Discussions,
and Related Statements. The admissibility or inadmissibility of a plea, a
plea discussion, and any related statement is governed by Federal Rule of
Evidence 410.

(9) Recording the Proceedings. The proceedings during which the
defendant enters a plea must be recorded by a court reporter or by a
suitable recording device. If there is a guilty plea or a nolo contendere plea,
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the record must include the inquiries and advice to the defendant required
under Rule 11(b) and (c).

(h) Harmless Error. A variance from the requirements of this rule
is harmless error if it does not affect substantial rights.

Rule 12.1. Notice of an Alibi Defense
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(a) Government’s Request for Notice and Defendant’s
Response.

(1) Government’s Request. An attorney for the government may
request in writing that the defendant notify an attorney for the
government of any intended alibi defense. The request must state the
time, date, and place of the alleged offense.

(2) Defendant’s Response. Within 14 days after the request, or at
some other time the court sets, the defendant must serve written notice
on an attorney for the government of any intended alibi defense. The
defendant’s notice must state:

(A) each specific place where the defendant claims to have
been at the time of the alleged offense; and

(B) the name, address, and telephone number of each alibi
witness on whom the defendant intends to rely.

(b) Disclosing Government Witnesses.

(1) Disclosure.

(A) In general. If the defendant serves a Rule 12.1(a)(2)
notice, an attorney for the government must disclose in writing to the
defendant or the defendant’s attorney:

(i) the name, address, and telephone number of each
witness the government intends to rely on to establish the
defendant’s presence at the scene of the alleged offense; and

(if) each government rebuttal witness to the defendant’s
alibi defense.

(B) Victim’s Address and Telephone Number. If the
government intends to rely on a victim’s testimony to establish that
the defendant was present at the scene of the alleged offense and the
defendant establishes a need for the victim’s address and telephone
number, the court may:

(i) order the government to provide the information in
writing to the defendant or the defendant’s attorney; or

(ii) fashion a reasonable procedure that allows preparation
of the defense and also protects the victim’s interests.



(2) Time to Disclose. Unless the court directs otherwise, an
attorney for the government must give its Rule 12.1(b)(1) disclosure
within 14 days after the defendant serves notice of an intended alibi
defense under Rule 12.1(a)(2), but no later than 14 days before trial.

(c) Continuing Duty to Disclose.

(1) In General. Both an attorney for the government and the
defendant must promptly disclose in writing to the other party the name
of each additional witness—and the address and telephone number of
each additional witness other than a victim—if:

(A) the disclosing party learns of the witness before or during
trial; and

(B) the witness should have been disclosed under Rule 12.1(a)
or (b) if the disclosing party had known of the witness earlier.

(2) Address and Telephone Number of an Additional Victim
Witness. The address and telephone number of an additional victim
witness must not be disclosed except as provided in Rule 12.1(b)(1)(B).

(d) Exceptions. For good cause, the court may grant an exception
to any requirement of Rule 12.1(a)-(c).

(e) Failure to Comply. If a party fails to comply with this rule, the
court may exclude the testimony of any undisclosed witness regarding the
defendant’s alibi. This rule does not limit the defendant’s right to testify.

(f) Inadmissibility of Withdrawn Intention. Evidence of an
intention to rely on an alibi defense, later withdrawn, or of a statement
made in connection with that intention, is not, in any civil or criminal
proceeding, admissible against the person who gave notice of the
intention.

Rule 13. Joint Trial of Separate Cases
The court may order that separate cases be tried together as though brought in

a single indictment or information if all offenses and all defendants could
have been joined in a single indictment or information.

Rule 14. Relief from Prejudicial Joinder
(a) Relief. If the joinder of offenses or defendants in an indictment,

an information, or a consolidation for trial appears to prejudice a
defendant or the government, the court may order separate trials of counts,
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sever the defendants’ trials, or provide any other relief that justice
requires.

(b) Defendant’s Statements. Before ruling on a defendant’s
motion to sever, the court may order an attorney for the government to
deliver to the court for in camera inspection any defendant’s statement that
the government intends to use as evidence.

Rule 16. Discovery and Inspection

(a) Government’s Disclosure.
(1) Information Subject to Disclosure.

(A) Defendant’s Oral Statement. Upon a defendant’s request,
the government must disclose to the defendant the substance of any
relevant oral statement made by the defendant, before or after arrest,
in response to interrogation by a person the defendant knew was a
government agent if the government intends to use the statement at
trial.

(B) Defendant’s Written or Recorded Statement. Upon a
defendant’s request, the government must disclose to the defendant,
and make available for inspection, copying, or photographing, all of
the following:

(i) any relevant written or recorded statement by the
defendant if:
« the statement is within the government’s possession,
custody, or control; and
« the attorney for the government knows—or through
due diligence could know—that the statement exists;
(ii) the portion of any written record containing the
substance of any relevant oral statement made before or after
arrest if the defendant made the statement in response to
interrogation by a person the defendant knew was a government
agent; and
(iii) the defendant’s recorded testimony before a grand jury
relating to the charged offense.

(C) Organizational Defendant. Upon a defendant’s request, if
the defendant is an organization, the government must disclose to the
defendant any statement described in Rule 16(a) (I) (A) and (B) if
the government contends that the person making the statement:

(i) was legally able to bind the defendant regarding the
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subject of the statement because of that person’s position as the
defendant’s director, officer, employee, or agent; or

(if) was personally involved in the alleged conduct
constituting the offense and was legally able to bind the defendant
regarding that conduct because of that person’s position as the
defendant’s director, officer, employee, or agent.

(D) Defendant’s Prior Record. Upon a defendant’s request, the
government must furnish the defendant with a copy of the
defendant’s prior criminal record that is within the government’s
possession, custody, or control if the attorney for the government
knows—or through due diligence could know—that the record
exists.

(E) Documents and Objects. Upon a defendant’s request, the
government must permit the defendant to inspect and to copy or
photograph books, papers, documents, data, photographs, tangible
objects, buildings or places, or copies or portions of any of these
items, if the item is within the government’s possession, custody, or
control and:

(i) the item is material to preparing the defense;

(ii) the government intends to use the item in its case-in-
chief at trial; or

(iii) the item was obtained from or belongs to the
defendant.

(F) Reports of Examinations and Tests. Upon a defendant’s
request, the government must permit a defendant to inspect and to
copy or photograph the results or reports of any physical or mental
examination and of any scientific test or experiment if:

(i) the item is within the government’s possession, custody,
or control;

(i) the attorney for the government knows—or through due
diligence could know — that the item exists; and

(iii) the item is material to preparing the defense or the
government intends to use the item in its case-in-chief at trial.

(G) Expert Witnesses. At the defendant’s request, the
government must give to the defendant a written summary of any
testimony that the government intends to use under Rules 702, 703,
or 705 of the Federal Rules of Evidence during its case-in-chief at
trial. If the government requests discovery under subdivision
(b)(1)(C)(ii) and the defendant complies, the government must, at the
defendant’s request, give to the defendant a written summary of
testimony that the government intends to use under Rules 702, 703,

25



26

or 705 of the Federal Rules of Evidence as evidence at trial on the
issue of the defendant’s mental condition. The summary provided
under this subparagraph must describe the witness’s opinions, the
bases and reasons for those opinions, and the witness’s
qualifications.

(2) Information Not Subject to Disclosure. Except as permitted
by Rule 16(a)(1)(A)-(D), (F), and (G), this rule does not authorize the
discovery or inspection of reports, memoranda, or other internal
government documents made by an attorney for the government or
other government agent in connection with investigating or prosecuting
the case. Nor does this rule authorize the discovery or inspection of
statements made by prospective government witnesses except as
provided in 18 U.S.C. §3500.

(3) Grand Jury Transcripts. This rule does not apply to the
discovery or inspection of a grand jury’s recorded proceedings, except
as provided in Rules 6, 12(h), 16(a)(l), and 26.2.

(b) Defendant’s Disclosure.

(1) Information Subject to Disclosure.

(A) Documents and Objects. If a defendant requests
disclosure under Rule 16(a)(1)(E) and the government complies,
then the defendant must permit the government, upon request, to
inspect and to copy or photograph books, papers, documents, data,
photographs, tangible objects, buildings or places, or copies or
portions of any of these items if:

(i) the item is within the defendant’s possession, custody,
or control; and

(i) the defendant intends to use the item in the defendant’s
case-in-chief at trial.

(B) Reports of Examinations and Tests. If a defendant
requests disclosure under Rule 16(a)(1)(F) and the government
complies, the defendant must permit the government, upon request,
to inspect and to copy or photograph the results or reports of any
physical or mental examination and of any scientific test or
experiment if;

(i) the item is within the defendant’s possession, custody,
or control; and

(ii) the defendant intends to use the item in the defendant’s
case-in-chief at trial, or intends to call the witness who

prepared the report and the report relates to the witness’s

testimony.

(C) Expert Witnesses. The defendant must, at the



government’s request, give to the government a written summary of

any testimony that the defendant intends to use under Rules 702,

703, or 705 of the Federal Rules of Evidence as evidence at trial, if—

(i) the defendant requests disclosure under subdivision
(@)(1)(G) and the government complies; or

(ii) the defendant has given notice under Rule 12.2(b) of an
intent to present expert testimony on the defendant’s mental
condition.

This summary must describe the witness’s opinions, the bases and
reasons for those opinions, and the witness’s qualifications.

(2) Information Not Subject to Disclosure. Except for scientific
or medical reports, Rule 16(b)(1) does not authorize discovery or
inspection of:

(A) reports, memoranda, or other documents made by the
defendant, or the defendant’s attorney or agent, during the case’s
investigation or defense; or

(B) a statement made to the defendant, or the defendant’s
attorney or agent, by:

(i) the defendant;
(ii) a government or defense witness; or
(iii) a prospective government or defense witness.

(c) Continuing Duty to Disclose. A party who discovers additional
evidence or material before or during trial must promptly disclose its
existence to the other party or the court if:

(1) the evidence or material is subject to discovery or inspection
under this rule; and

(2) the other party previously requested, or the court ordered, its
production.

(d) Regulating Discovery.

(1) Protective and Modifying Orders. At any time the court may,
for good cause, deny, restrict, or defer discovery or inspection, or grant
other appropriate relief. The court may permit a party to show good
cause by a written statement that the court will inspect ex parte. If relief
is granted, the court must preserve the entire text of the party’s
statement under seal.

(2) Failure to Comply. If a party fails to comply with this rule,
the court may:

(A) order that party to permit the discovery or inspection;
specify its time, place, and manner; and prescribe other just terms
and conditions;

(B) grant a continuance;
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(C) prohibit that party from introducing the undisclosed
evidence; or
(D) enter any other order that is just under the circumstances.

Rule 16.1. Pretrial Discovery Conference; Request for Court
Action

(a) Discovery Conference. No later than 14 days after the
arraignment, the attorney for the government and the defendant’s attorney
must confer and try to agree on a timetable and procedures for pretrial
disclosure under Rule 16.

(b) Request for Court Action. After the discovery conference, one
or both parties may ask the court to determine or modify the time, place,
manner, or other aspects of disclosure to facilitate preparation for trial.

Rule 17. Subpoena
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(a) Content. A subpoena must state the court’s name and the title of
the proceeding, include the seal of the court, and command the witness to
attend and testify at the time and place the subpoena specifies. The clerk
must issue a blank subpoena—signed and sealed—to the party requesting
it, and that party must fill in the blanks before the subpoena is served.

(b) Defendant Unable to Pay. Upon a defendant’s ex parte
application, the court must order that a subpoena be issued for a named
witness if the defendant shows an inability to pay the witness’s fees and
the necessity of the witness’s presence for an adequate defense. If the
court orders a subpoena to be issued, the process costs and witness fees
will be paid in the same manner as those paid for witnesses the
government subpoenas.

(c) Producing Documents and Objects.

(1) In General. A subpoena may order the witness to produce any
books, papers, documents, data, or other objects the subpoena
designates. The court may direct the witness to produce the designated
items in court before trial or before they are to be offered in evidence.
When the items arrive, the court may permit the parties and their
attorneys to inspect all or part of them.

(2) Quashing or Modifying the Subpoena. On motion made
promptly, the court may quash or modify the subpoena if compliance
would be unreasonable or oppressive.



(3) Subpoena for Personal or Confidential Information About a
Victim. After a complaint, indictment, or information is filed, a
subpoena requiring the production of personal or confidential
information about a victim may be served on a third party only by court
order. Before entering the order and unless there are exceptional
circumstances, the court must require giving notice to the victim so that
the victim can move to quash or modify the subpoena or otherwise
object.

(d) Service. A marshal, a deputy marshal, or any nonparty who is at
least 18 years old may serve a subpoena. The server must deliver a copy of
the subpoena to the witness and must tender to the witness one day’s
witness-attendance fee and the legal mileage allowance. The server need
not tender the attendance fee or mileage allowance when the United
States, a federal officer, or a federal agency has requested the subpoena.

(e) Place of Service.

(1) Inthe United States. A subpoena requiring a witness to attend
a hearing or trial may be served at any place within the United States.

(2) In a Foreign Country. If the witness is in a foreign country,
28 U.S.C. §1783 governs the subpoena’s service.

(f) Issuing a Deposition Subpoena.

(1) Issuance. A court order to take a deposition authorizes the
clerk in the district where the deposition is to be taken to issue a
subpoena for any witness named or described in the order.

(2) Place. After considering the convenience of the witness and
the parties, the court may order—and the subpoena may require — the
witness to appear anywhere the court designates.

(g) Contempt. The court (other than a magistrate judge) may hold
in contempt a witness who, without adequate excuse, disobeys a subpoena
issued by a federal court in that district. A magistrate judge may hold in
contempt a witness who, without adequate excuse, disobeys a subpoena
issued by that magistrate judge as provided in 28 U.S.C. §636(e).

(h) Information Not Subject to a Subpoena. No party may
subpoena a statement of a witness or of a prospective witness under this
rule. Rule 26.2 governs the production of the statement.

Rule 18. Place of Prosecution and Trial

Unless a statute or these rules permit otherwise, the government must
prosecute an offense in a district where the offense was committed. The court
must set the place of trial within the district with due regard for the
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convenience of the defendant, any victim, and the witnesses, and the prompt
administration of justice.

Rule 21. Transfer for Trial

(a) For Prejudice. Upon the defendant’s motion, the court must
transfer the proceeding against that defendant to another district if the
court is satisfied that so great a prejudice against the defendant exists in
the transferring district that the defendant cannot obtain a fair and
impartial trial there.

(b) For Convenience. Upon the defendant’s motion, the court may
transfer the proceeding, or one or more counts, against that defendant to
another district for the convenience of the parties, any victim, and the
witnesses, and in the interest of justice.

(c) Proceedings on Transfer. When the court orders a transfer, the
clerk must send to the transferee district the file, or a certified copy, and
any bail taken. The prosecution will then continue in the transferee
district.

(d) Time to File a Motion to Transfer. A motion to transfer may
be made at or before arraignment or at any other time the court or these
rules prescribe.

Rule 23. Jury or Nonjury Trial

(@) Jury Trial. If the defendant is entitled to a jury trial, the trial
must be by jury unless:
(1) the defendant waives a jury trial in writing;
(2) the government consents; and
(3) the court approves.
(b) Jury Size.
(1) In General. A jury consists of 12 persons unless this rule
provides otherwise.
(2) Stipulation for a Smaller Jury. At any time before the verdict,
the parties may, with the court’s approval, stipulate in writing that:
(A) the jury may consist of fewer than 12 persons; or
(B) ajury of fewer than 12 persons may return a verdict if the
court finds it necessary to excuse a juror for good cause after the trial
begins.
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(3) Court Order for a Jury of 11. After the jury has retired to
deliberate, the court may permit a jury of 11 persons to return a verdict,
even without a stipulation by the parties, if the court finds good cause
to excuse a juror.

(c) Nonjury Trial. In a case tried without a jury, the court must
find the defendant guilty or not guilty. If a party requests before the
finding of guilty or not guilty, the court must state its specific findings of
fact in open court or in a written decision or opinion.

Rule 24. Trial Jurors

(a) Examination.

(1) In General. The court may examine prospective jurors or may
permit the attorneys for the parties to do so.

(2) Court Examination. If the court examines the jurors, it must
permit the attorneys for the parties to:

(A) ask further questions that the court considers proper; or
(B) submit further questions that the court may ask if it
considers them proper.

(b) Peremptory Challenges. Each side is entitled to the number of
peremptory challenges to prospective jurors specified below. The court
may allow additional peremptory challenges to multiple defendants, and
may allow the defendants to exercise those challenges separately or
jointly.

(1) Capital Case. Each side has 20 peremptory challenges when
the government seeks the death penalty.

(2) Other Felony Case. The government has 6 peremptory
challenges and the defendant or defendants jointly have 10 peremptory
challenges when the defendant is charged with a crime punishable by
imprisonment of more than one year.

(3) Misdemeanor Case. Each side has 3 peremptory challenges
when the defendant is charged with a crime punishable by fine,
imprisonment of one year or less, or both.

(c) Alternate Jurors.

(1) In General. The court may impanel up to 6 alternate jurors to
replace any jurors who are unable to perform or who are disqualified
from performing their duties.

(2) Procedure.

(A) Alternate jurors must have the same qualifications and be
selected and sworn in the same manner as any other juror.
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(B) Alternate jurors replace jurors in the same sequence in
which the alternates were selected. An alternate juror who replaces a
juror has the same authority as the other jurors.

(3) Retaining Alternate Jurors. The court may retain alternate
jurors after the jury retires to deliberate. The court must ensure that a
retained alternate does not discuss the case with anyone until that
alternate replaces a juror or is discharged. If an alternate replaces a juror
after deliberations have begun, the court must instruct the jury to begin
its deliberations anew.

(4) Peremptory Challenges. Each side is entitled to the number of
additional peremptory challenges to prospective alternate jurors
specified below. These additional challenges may be used only to
remove alternate jurors.

(A) One or Two Alternates. One additional peremptory
challenge is permitted when one or two alternates are impaneled.

(B) Three or Four Alternates. Two additional peremptory
challenges are permitted when three or four alternates are impaneled.

(C) Five or Six Alternates. Three additional peremptory
challenges are permitted when five or six alternates are impaneled.

Rule 26.2. Producing a Witness’s Statement
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(a) Motion to Produce. After a witness other than the defendant
has testified on direct examination, the court, on motion of a party who did
not call the witness, must order an attorney for the government or the
defendant and the defendant’s attorney to produce, for the examination
and use of the moving party, any statement of the witness that is in their
possession and that relates to the subject matter of the witness’s testimony.

(b) Producing the Entire Statement. If the entire statement relates
to the subject matter of the witness’s testimony, the court must order that
the statement be delivered to the moving party.

(c) Producing a Redacted Statement. If the party who called the
witness claims that the statement contains information that is privileged or
does not relate to the subject matter of the witness’s testimony, the court
must inspect the statement in camera. After excising any privileged or
unrelated portions, the court must order delivery of the redacted statement
to the moving party. If the defendant objects to an excision, the court must
preserve the entire statement with the excised portion indicated, under
seal, as part of the record.

(d) Recess to Examine a Statement. The court may recess the



proceedings to allow time for a party to examine the statement and prepare
for its use.

(e) Sanction for Failure to Produce or Deliver a Statement. If
the party who called the witness disobeys an order to produce or deliver a
statement, the court must strike the witness’s testimony from the record. If
an attorney for the government disobeys the order, the court must declare
a mistrial if justice so requires.

(f) <‘Statement’® Defined. As used in this rule, a witness’s

statement” means:

(1) a written statement that the witness makes and signs, or
otherwise adopts or approves;

(2) a substantially verbatim, contemporaneously recorded recital
of the witness’s oral statement that is contained in any recording or any
transcription of a recording; or

(3) the witness’s statement to a grand jury, however taken or
recorded, or a transcription of such a statement.

(g) Scope. This rule applies at trial, at a suppression hearing under
Rule 12, and to the extent specified in the following rules:

(1) Rule 5.1(h) (preliminary hearing);

(2) Rule 32(i)(2) (sentencing);

(3) Rule 32.1(e) (hearing to revoke or modify probation or
supervised release);

(4) Rule 46(j) (detention hearing); and

(5) Rule 8 of the Rules Governing Proceedings under 28 U.S.C.
§2255.

Rule 26.3. Mistrial

Before ordering a mistrial, the court must give each defendant and the
government an opportunity to comment on the propriety of the order, to state
whether that party consents or objects, and to suggest alternatives.

Rule 29. Motion for a Judgment of Acquittal

(a) Before Submission to the Jury. After the government closes its
evidence or after the close of all the evidence, the court on the defendant’s
motion must enter a judgment of acquittal of any offense for which the
evidence is insufficient to sustain a conviction. The court may on its own
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consider whether the evidence is insufficient to sustain a conviction. If the
court denies a motion for a judgment of acquittal at the close of the
government’s evidence, the defendant may offer evidence without having
reserved the right to do so.

(b) Reserving Decision. The court may reserve decision on the
motion, proceed with the trial (where the motion is made before the close
of all the evidence), submit the case to the jury, and decide the motion
either before the jury returns a verdict or after it returns a verdict of guilty
or is discharged without having returned a verdict. If the court reserves
decision, it must decide the motion on the basis of the evidence at the time
the ruling was reserved.

(c) After Jury Verdict or Discharge.

(1) Time for a Motion. A defendant may move for a judgment of
acquittal, or renew such a motion, within 14 days after a guilty verdict
or after the court discharges the jury, whichever is later.

(2) Ruling on the Motion. If the jury has returned a guilty
verdict, the court may set aside the verdict and enter an acquittal. If the
jury has failed to return a verdict, the court may enter a judgment of
acquittal.

(3) No Prior Motion Required. A defendant is not required to
move for a judgment of acquittal before the court submits the case to
the jury as a prerequisite for making such a motion afterjury discharge.

(d) Conditional Ruling on a Motion for a New Trial.

(1) Motion for a New Trial. If the court enters a judgment of
acquittal after a guilty verdict, the court must also conditionally
determine whether any motion for a new trial should be granted if the
judgment of acquittal is later vacated or reversed. The court must
specify the reasons for that determination.

(2) Finality. The court’s order conditionally granting a motion
for a new trial does not affect the finality of the judgment of acquittal.

(3) Appeal.

(A) Grant of a Motion for a New Trial. If the court
conditionally grants a motion for a new trial and an appellate court
later reverses the judgment of acquittal, the trial court must proceed
with the new trial unless the appellate court orders otherwise.

(B) Denial of a Motion for a New Trial. If the court
conditionally denies a motion for a new trial, an appellee may assert
that the denial was erroneous. If the appellate court later reverses the
judgment of acquittal, the trial court must proceed as the appellate
court directs.



Rule 29.1. Closing Argument

Closing arguments proceed in the following order:
(@) the government argues;
(b) the defense argues; and
(c) the government rebuts.

Rule 30. Jury Instructions

(&) In General. Any party may request in writing that the court
instruct the jury on the law as specified in the request. The request must be
made at the close of the evidence or at any earlier time that the court
reasonably sets. When the request is made, the requesting party must
furnish a copy to every other party.

(b) Ruling on a Request. The court must inform the parties before
closing arguments how it intends to rule on the requested instructions.

(c) Time for Giving Instructions. The court may instruct the jury
before or after the arguments are completed, or at both times.

(d) Objections to Instructions. A party who objects to any portion
of the instructions or to a failure to give a requested instruction must
inform the court of the specific objection and the grounds for the objection
before the jury retires to deliberate. An opportunity must be given to
object out of the jury’s hearing and, on request, out of the jury’s presence.
Failure to object in accordance with this rule precludes appellate review,
except as permitted under Rule 52(b).

Rule 31. Jury Verdict

(@) Return. The jury must return its verdict to a judge in open
court. The verdict must be unanimous.
(b) Partial Verdicts, Mistrial, and Retrial.

(1) Multiple Defendants. If there are multiple defendants, the
jury may return a verdict at any time during its deliberations as to any
defendant about whom it has agreed.

(2) Multiple Counts. If the jury cannot agree on all counts as to
any defendant, the jury may return a verdict on those counts on which it
has agreed.

(3) Mistrial and Retrial. If the jury cannot agree on a verdict on
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one or more counts, the court may declare a mistrial on those counts.
The government may retry any defendant on any count on which the
jury could not agree.

(c) Lesser Offense or Attempt. A defendant may be found guilty
of any of the following:

(1) an offense necessarily included in the offense charged;

(2) an attempt to commit the offense charged; or

(3) an attempt to commit an offense necessarily included in the
offense charged, if the attempt is an offense in its own right.

(d) Jury Poll. After a verdict is returned but before the jury is
discharged, the court must on a party’s request, or may on its own, poll the
jurors individually. If the poll reveals a lack of unanimity, the court may
direct the jury to deliberate further or may declare a mistrial and discharge
the jury.

Rule 32. Sentencing and Judgment

(a) [Reserved.]
(b) Time of Sentencing.

(1) In General. The court must impose sentence without
unnecessary delay.

(2) Changing Time Limits. The court may, for good cause,
change any time limits prescribed in this rule.

(c) Presentence Investigation.

(1) Required Investigation.

(A) In General. The probation officer must conduct a
presentence investigation and submit a report to the court before it
imposes sentence unless:

(i) 18 U.S.C. 83593(c) or another statute requires
otherwise; or

(ii) the court finds that the information in the record
enables it to meaningfully exercise its sentencing authority under

18 U.S.C. 83553, and the court explains its finding on the record.

(B) Restitution. If the law permits restitution, the probation
officer must conduct an investigation and submit a report that
contains sufficient information for the court to order restitution.

(2) Interviewing the Defendant. The probation officer who
interviews a defendant as part of a presentence investigation must, on
request, give the defendant’s attorney notice and a reasonable
opportunity to attend the interview.
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(d) Presentence Report.
(1) Applying the Advisory Sentencing Guidelines. The
presentence report must:
(A) identify all applicable guidelines and policy statements of
the Sentencing Commission;
(B) calculate the defendant’s offense level and criminal
history category;
(C) state the resulting sentencing range and kinds of sentences
available;
(D) identify any factor relevant to:
(i) the appropriate kind of sentence, or
(if) the appropriate sentence within the applicable
sentencing range; and
(E) identify any basis for departing from the applicable
sentencing range.
(2) Additional Information. The presentence report must also
contain the following:
(A) the defendant’s history and characteristics, including:
(i) any prior criminal record:;
(ii) the defendant’s financial condition; and
(iii) any circumstances affecting the defendant’s behavior
that may be helpful in imposing sentence or in correctional
treatment;
(B) information that assesses any financial, social,
psychological, and medical impact on any victim;
(C) when appropriate, the nature and extent of nonprison
programs and resources available to the defendant;
(D) when the law provides for restitution, information
sufficient for a restitution order;
(E) if the court orders a study under 18 U.S.C. §3552(b), any
resulting report and recommendation;
(F) a statement of whether the government seeks forfeiture
under Rule 32.2 and any other law; and
(G) any other information that the court requires, including
information relevant to the factors under 18 U.S.C. §3553(a).
(3) Exclusions. The presentence report must exclude the
following:
(A) any diagnoses that, if disclosed, might seriously disrupt a
rehabilitation program;
(B) any sources of information obtained upon a promise of
confidentiality; and
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(C) any other information that, if disclosed, might result in
physical or other harm to the defendant or others.
(e) Disclosing the Report and Recommendation.

(1) Time to Disclose. Unless the defendant has consented in
writing, the probation officer must not submit a presentence report to
the court or disclose its contents to anyone until the defendant has
pleaded guilty or nolo contendere, or has been found guilty.

(2) Minimum Required Notice. The probation officer must give
the presentence report to the defendant, the defendant’s attorney, and an
attorney for the government at least 35 days before sentencing unless
the defendant waives this minimum period.

(3) Sentence Recommendation. By local rule or by order in a
case, the court may direct the probation officer not to disclose to anyone
other than the court the officer’s recommendation on the sentence.

(f) Objecting to the Report.

(1) Time to Object. Within 14 days after receiving the
presentence report, the parties must state in writing any objections,
including objections to material information, sentencing guideline
ranges, and policy statements contained in or omitted from the report.

(2) Serving Objections. An objecting party must provide a copy
of its objections to the opposing party and to the probation officer.

(3) Action on Objections. After receiving objections, the
probation officer may meet with the parties to discuss the objections.
The probation officer may then investigate further and revise the
presentence report as appropriate.

(g) Submitting the Report. At least 14 days before sentencing, the

probation officer must submit to the court and to the parties the
presentence report and an addendum containing any unresolved objections,
the grounds for those objections, and the probation officer’s comments on
them.

(h) Notice of Possible Departure from Sentencing Guidelines.

Before the court may depart from the applicable sentencing range on a
ground not identified for departure either in the presentence report or in a

party’s prehearing submission, the court must give the parties reasonable
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notice that it is contemplating such a departure. The notice must specify
any ground on which the court is contemplating a departure.

(i) Sentencing.
(1) In General. At sentencing, the court:
(A) must verify that the defendant and the defendant’s attorney
have read and discussed the presentence report and any addendum to
the report;



(B) must give to the defendant and an attorney for the
government a written summary of— or summarize in camera—any
information excluded from the presentence report under Rule
32(d)(3) on which the court will rely in sentencing, and give them a
reasonable opportunity to comment on that information;

(C) must allow the parties’ attorneys to comment on the
probation officer’s determinations and other matters relating to an
appropriate sentence; and

(D) may, for good cause, allow a party to make a new
objection at any time before sentence is imposed.

(2) Introducing Evidence; Producing a Statement. The court may
permit the parties to introduce evidence on the objections. If a witness
testifies at sentencing, Rule 26.2(a)-(d) and (f) applies. If a party fails to
comply with a Rule 26.2 order to produce a witness’s statement, the
court must not consider that witness’s testimony.

(3) Court Determinations. At sentencing, the court:

(A) may accept any undisputed portion of the presentence
report as a finding of fact;

(B) must—for any disputed portion of the presentence report
or other controverted matter — rule on the dispute or determine that
a ruling is unnecessary either because the matter will not affect
sentencing, or because the court will not consider the matter in
sentencing; and

(C) must append a copy of the court’s determinations under
this rule to any copy of the presentence report made available to the
Bureau of Prisons.

(4) Opportunity to Speak.

(A) By a Party. Before imposing sentence, the court must:

(i) provide the defendant’s attorney an opportunity to speak
on the defendant’s behalf;

(if) address the defendant personally in order to permit the
defendant to speak or present any information to mitigate the
sentence; and

(iif) provide an attorney for the government an opportunity
to speak equivalent to that of the defendant’s attorney.

(B) By a Victim. Before imposing sentence, the court must
address any victim of the crime who is present at sentencing and
must permit the victim to be reasonably heard.

(C) By a Victim of a Felony Offense. Before imposing
sentence, the court must address any victim of a felony offense, not
involving violence or sexual abuse, who is present at sentencing and
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must permit the victim to speak or submit any information about the
sentence. If the felony offense involved multiple victims, the court
may limit the number of victims who will address the court.

(D) In Camera Proceedings. Upon a party’s motion and for
good cause, the court may hear in camera any statement made under
Rule 32(i)(4).

(i) Defendant’s Right to Appeal.

(1) Advice of a Right to Appeal.

(A) Appealing a Conviction. If the defendant pleaded not
guilty and was convicted, after sentencing the court must advise the
defendant of the right to appeal the conviction.

(B) Appealing a Sentence. After sentencing—regardless of the
defendant’s plea—the court must advise the defendant of any right to
appeal the sentence.

(C) Appeal Costs. The court must advise a defendant who is
unable to pay appeal costs of the right to ask for permission to appeal
in forma pauperis.

(2) Clerk’s Filing of Notice. If the defendant so requests, the
clerk must immediately prepare and file a notice of appeal on the
defendant’s behalf.

(k) Judgment.

(1) In General. In the judgment of conviction, the court must set
forth the plea, the jury verdict or the court’s findings, the adjudication,
and the sentence. If the defendant is found not guilty or is otherwise
entitled to be discharged, the court must so order. The judge must sign
the judgment, and the clerk must enter it.

(2) Criminal Forfeiture. Forfeiture procedures are governed by
Rule 32.2.

Rule 33. New Trial

40

(@) Defendant’s Motion. Upon the defendant’s motion, the court

may vacate any judgment and grant a new trial if the interest of justice so
requires. If the case was tried without a jury, the court may take additional
testimony and enter a new judgment.

(b) Time to File.

(1) Newly Discovered Evidence. Any motion for a new trial
grounded on newly discovered evidence must be filed within 3 years
after the verdict or finding of guilty. If an appeal is pending, the court
may not grant a motion for a new trial until the appellate court remands



the case.

(2) Other Grounds. Any motion for a new trial grounded on any
reason other than newly discovered evidence must be filed within 14
days after the verdict or finding of guilty.

Rule 41. Search and Seizure

(a) Scope and Definitions.

(1) Scope. This rule does not modify any statute regulating
search or seizure, or the issuance and execution of a search warrant in
special circumstances.

(2) Definitions. The following definitions apply under this rule:

(A) ““Property’” includes documents, books, papers, any other
tangible objects, and information.

(B) ““Daytime’” means the hours between 6:00 a.m. and 10:00
p.m. according to local time.

(C) “‘Federal law enforcement officer’” means a government
agent (other than an attorney for the government) who is engaged
in enforcing the criminal laws and is within any category of officers
authorized by the Attorney General to request a search warrant.

(D) ““Domestic terrorism’” and “‘international terrorism’’ have
the meanings set out in 18 U.S.C. §2331.

(E) “‘Tracking device’ has the meaning set out in 18 U.S.C.
83117(b).
(b) Venue for a Warrant Application. At the request of a federal law

enforcement officer or an attorney for the government:

(1) a magistrate judge with authority in the district — or if none
is reasonably available, a judge of a state court of record in the
district—has authority to issue a warrant to search for and seize a
person or property located within the district;

(2) a magistrate judge with authority in the district has authority
to issue a warrant for a person or property outside the district if the
person or property is located within the district when the warrant is
issued but might move or be moved outside the district before the
warrant is executed,

(3) a magistrate judge—in an investigation of domestic terrorism
or international terrorism—with authority in any district in which
activities related to the terrorism may have occurred has authority to
issue a warrant for a person or property within or outside that district;

(4) a magistrate judge with authority in the district has authority
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to issue a warrant to install within the district a tracking device; the
warrant may authorize use of the device to track the movement of a
person or property located within the district, outside the district, or
both; and

(5) a magistrate judge having authority in any district where
activities related to the crime may have occurred, or in the District of
Columbia, may issue a warrant for property that is located outside the
jurisdiction of any state or district, but within any of the following:

(A) a United States territory, possession, or commonwealth;

(B) the premises—no matter who owns them—of a United
States diplomatic or consular mission in a foreign state, including
any appurtenant building, part of a building, or land used for the
mission’s purposes; or

(C) a residence and any appurtenant land owned or leased by
the United States and used by United States personnel assigned to a
United States diplomatic or consular mission in a foreign state.

(6) a magistrate judge with authority in any district where
activities related to a crime may have occurred has authority to issue a
warrant to use remote access to search electronic storage media and to
seize or copy electronically stored information located within or outside
that district if:

(A) the district where the media or information is located has
been concealed through technological means; or

(B) in an investigation of a violation of 18 U.S.C. §
1030(a)(5), the media are protected computers that have been
damaged without authorization and are located in five or more
districts.
(c) Persons or Property Subject to Search or Seizure. A warrant

may be issued for any of the following:

(1) evidence of a crime;

(2) contraband, fruits of crime, or other items illegally possessed;

(3) property designed for use, intended for use, or used in
committing a crime; or

(4) a person to be arrested or a person who is unlawfully
restrained.

(d) Obtaining a Warrant.

(1) In General. After receiving an affidavit or other information,
a magistrate judge — or if authorized by Rule 41(b), a judge of a state
court of record—must issue the warrant if there is probable cause to
search for and seize a person or property or to install and use a tracking
device.



(2) Requesting a Warrant in the Presence of a Judge.

(A) Warrant on an Affidavit. When a federal law enforcement
officer or an attorney for the government presents an affidavit in
support of a warrant, the judge may require the affiant to appear
personally and may examine under oath the affiant and any witness
the affiant produces.

(B) Warrant on Sworn Testimony. The judge may wholly or
partially dispense with a written affidavit and base a warrant on
sworn testimony if doing so is reasonable under the circumstances.

(C) Recording Testimony. Testimony taken in support of a
warrant must be recorded by a court reporter or by a suitable
recording device, and the judge must file the transcript or recording
with the clerk, along with any affidavit.

(3) Requesting a Warrant by Telephonic or Other Reliable
Electronic Means. In accordance with Rule 4.1, a magistrate judge may
issue a warrant based on information communicated by telephone or
other reliable electronic means.

(e) Issuing the Warrant.

(1) In General. The magistrate judge or a judge of a state court of
record must issue the warrant to an officer authorized to execute it.

(2) Contents of the Warrant.

(A) Warrant to Search for and Seize a Person or Property.
Except for a tracking-device warrant, the warrant must identify the
person or property to be searched, identify any person or property to
be seized, and designate the magistrate judge to whom it must be
returned. The warrant must command the officer to:

(i) execute the warrant within a specified time no longer
than 14 days;

(if) execute the warrant during the daytime, unless the
judge for good cause expressly authorizes execution at another
time; and

(iii) return the warrant to the magistrate judge designated in
the warrant.

(B) Warrant Seeking Electronically Stored Information. A
warrant under Rule 41(e)(2)(A) may authorize the seizure of
electronic storage media or the seizure or copying of electronically
stored information. Unless otherwise specified, the warrant
authorizes a later review of the media or information consistent with
the warrant. The time for executing the warrant in Rule 41(e)(2)(A)
and (f)(1)(A) refers to the seizure or on-site copying of the media or
information, and not to any later off-site copying or review.
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(C) Warrant for a Tracking Device. A tracking-device warrant
must identify the person or property to be tracked, designate the
magistrate judge to whom it must be returned, and specify a
reasonable length of time that the device may be used. The time must
not exceed 45 days from the date the warrant was issued. The court
may, for good cause, grant one or more extensions for a reasonable
period not to exceed 45 days each. The warrant must command the
officer to:

(i) complete any installation authorized by the warrant
within a specified time no longer than 10 days;

(if) perform any installation authorized by the warrant
during the daytime, unless the judge for good cause expressly
authorizes installation at another time; and

(iii) return the warrant to the judge designated in the
warrant.

(f) Executing and Returning the Warrant.
(1) Warrant to Search for and Seize a Person or Property.

(A) Noting the Time. The officer executing the warrant must
enter on it the exact date and time it was executed.

(B) Inventory. An officer present during the execution of the
warrant must prepare and verify an inventory of any property seized.
The officer must do so in the presence of another officer and the
person from whom, or from whose premises, the property was taken.
If either one is not present, the officer must prepare and verify the
inventory in the presence of at least one other credible person. In a
case involving the seizure of electronic storage media or the seizure
or copying of electronically stored information, the inventory may be
limited to describing the physical storage media that were seized or
copied. The officer may retain a copy of the electronically stored
information that was seized or copied.

(C) Receipt. The officer executing the warrant must give a
copy of the warrant and a receipt for the property taken to the person
from whom, or from whose premises, the property was taken or
leave a copy of the warrant and receipt at the place where the officer
took the property. For a warrant to use remote access to search
electronic storage media and seize or copy electronically stored
information, the officer must make reasonable efforts to serve a copy
of the warrant and receipt on the person whose property was
searched or who possessed the information that was seized or copied.
Service may be accomplished by any means, including electronic
means, reasonably calculated to reach that person.



(D) Return. The officer executing the warrant must promptly
return it — together with a copy of the inventory—to the magistrate
judge designated on the warrant. The officer may do so by reliable
electronic means. The judge must, on request, give a copy of the
inventory to the person from whom, or from whose premises, the
property was taken and to the applicant for the warrant.

(2) Warrant for a Tracking Device.

(A) Noting the Time. The officer executing a tracking-device
warrant must enter on it the exact date and time the device was
installed and the period during which it was used.

(B) Return. Within 10 days after the use of the tracking device
has ended, the officer executing the warrant must return it to the
judge designated in the warrant. The officer may do so by reliable
electronic means.

(C) Service. Within 10 days after the use of the tracking
device has ended, the officer executing a tracking-device warrant
must serve a copy of the warrant on the person who was tracked or
whose property was tracked. Service may be accomplished by
delivering a copy to the person who, or whose property, was tracked,;
or by leaving a copy at the person’s residence or usual place of
abode with an individual of suitable age and discretion who resides
at that location and by mailing a copy to the person’s last known
address. Upon request of the government, the judge may delay notice
as provided in Rule 41(f)(3).

(3) Delayed Notice. Upon the government’s request, a magistrate
judge—or if authorized by Rule 41(b), a judge of a state court of
record—may delay any notice required by this rule if the delay is
authorized by statute.

(g) Motion to Return Property. A person aggrieved by an unlawful
search and seizure of property or by the deprivation of property may move
for the property’s return. The motion must be filed in the district where the
property was seized. The court must receive evidence on any factual issue
necessary to decide the motion. If it grants the motion, the court must
return the property to the movant, but may impose reasonable conditions
to protect access to the property and its use in later proceedings.

(h) Motion to Suppress. A defendant may move to suppress
evidence in the court where the trial will occur, as Rule 12 provides.

(i) Forwarding Papers to the Clerk. The magistrate judge to whom
the warrant is returned must attach to the warrant a copy of the return, of
the inventory, and of all other related papers and must deliver them to the
clerk in the district where the property was seized.
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Rule 43. Defendant’s Presence

(a) When Required. Unless this rule, Rule 5, or Rule 10 provides

otherwise, the defendant must be present at:

(1) the initial appearance, the initial arraignment, and the plea;
(2) every trial stage, including jury impanelment and the return of
the verdict; and
(3) sentencing.
(b) When Not Required. A defendant need not be present under any

of the following circumstances:
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(1) Organizational Defendant. The defendant is an organization
represented by counsel who is present.

(2) Misdemeanor Offense. The offense is punishable by fine or by
imprisonment for not more than one year, or both, and with the
defendant’s written consent, the court permits arraignment, plea, trial,
and sentencing to occur by video teleconferencing or in the defendant’s
absence.

(3) Conference or Hearing on a Legal Question. The proceeding
involves only a conference or hearing on a question of law.

(4) Sentence Correction. The proceeding involves the correction
or reduction of sentence under Rule 35 or 18 U.S.C. § 3582(c).

(c) Waiving Continued Presence.

(1) In General. A defendant who was initially present at trial, or
who had pleaded guilty or nolo contendere, waives the right to be
present under the following circumstances:

(A) when the defendant is voluntarily absent after the trial has
begun, regardless of whether the court informed the defendant of an
obligation to remain during trial;

(B) in a noncapital case, when the defendant is voluntarily
absent during sentencing; or

(C) when the court warns the defendant that it will remove the
defendant from the courtroom for disruptive behavior, but the
defendant persists in conduct that justifies removal from the
courtroom.

(2) Waiver’s Effect. If the defendant waives the right to be
present, the trial may proceed to completion, including the verdict’s
return and sentencing, during the defendant’s absence.



Rule 44. Right to and Appointment of Counsel

(a) Right to Appointed Counsel. A defendant who is unable to
obtain counsel is entitled to have counsel appointed to represent the
defendant at every stage of the proceeding from initial appearance through
appeal, unless the defendant waives this right.

(b) Appointment Procedure. Federal law and local court rules
govern the procedure for implementing the right to counsel.

(c) Inquiry into Joint Representation.

(1) Joint Representation. Joint representation occurs when:
(A) two or more defendants have been charged jointly under

Rule 8(b) or have been joined for trial under Rule 13; and

(B) the defendants are represented by the same counsel or
counsel who are associated in law practice.
(2) Court’s Responsibilities in Cases of Joint Representation.
The court must promptly inquire about the propriety ofjoint
representation and must personally advise each defendant of the right to
the effective assistance of counsel, including separate representation.
Unless there is good cause to believe that no conflict of interest is likely
to arise, the court must take appropriate measures to protect each
defendant’s right to counsel.

Rule 45. Computing and Extending Time

(@) Computing Time. The following rules apply in computing any
time period specified in these rules, in any local rule or court order, or in
any statute that does not specify a method of computing time.

(1) Period Stated in Days or a Longer Unit. When the period is
stated in days or a longer unit of time:
(A) exclude the day of the event that triggers the period;
(B) count every day, including intermediate Saturdays,
Sundays, and legal holidays; and
(C) include the last day of the period, but if the last day is a
Saturday, Sunday, or legal holiday, the period continues to run until
the end of the next day that is not a Saturday, Sunday, or legal
holiday.
(2) Period Stated in Hours. When the period is stated in hours:
(A) begin counting immediately on the occurrence of the
event that triggers the period;
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(B) count every hour, including hours during intermediate
Saturdays, Sundays, and legal holidays; and

(C) if the period would end on a Saturday, Sunday, or legal
holiday, the period continues to run until the same time on the next
day that is not a Saturday, Sunday, or legal holiday.

(3) Inaccessibility of the Clerk’s Office. Unless the court orders
otherwise, if the clerk’s office is inaccessible:

(A) on the last day for filing under Rule 45(a)(1), then the time
for filing is extended to the first accessible day that is not a Saturday,
Sunday, or legal holiday; or

(B) during the last hour for filing under Rule 45(a)(2), then the
time for filing is extended to the same time on the first accessible day
that is not a Saturday, Sunday, or legal holiday.

(4) “Last Day” Defined. Unless a different time is set by a
statute, local rule, or court order, the last day ends:

(A) for electronic filing, at midnight in the court’s time zone;
and

(B) for filing by other means, when the clerk’s office is
scheduled to close.

(5) “Next Day” Defined. The “next day” is determined by
continuing to count forward when the period is measured after an event
and backward when measured before an event.

(6) “Legal Holiday” Defined. “Legal holiday” means:

(A) the day set aside by statute for observing New Year’s Day,
Martin Luther King Jr.’s Birthday, Washington’s Birthday,
Memorial Day, Independence Day, Labor Day, Columbus Day,
Veterans’ Day, Thanksgiving Day, or Christmas Day;

(B) any day declared a holiday by the President or Congress;
and

(C) for periods that are measured after an event, any other day
declared a holiday by the state where the district court is located.

(b) Extending Time.

(1) In General. When an act must or may be done within a
specified period, the court on its own may extend the time, or for good
cause may do so on a party’s motion made:

(A) before the originally prescribed or previously extended
time expires; or

(B) after the time expires if the party failed to act because of
excusable neglect.

(2) Exception. The court may not extend the time to take any
action under Rule 35, except as stated in that rule.



(c) Additional Time After Certain Kinds of Service. Whenever a
party must or may act within a specified time after being served and
service is made under Rule 49(a)(4)(C), (D), and (E), 3 days are added
after the period would otherwise expire under subdivision (a).

Rule 46. Release from Custody; Supervising Detention

(a) Before Trial. The provisions of 18 U.S.C. 883142 and 3144
govern pretrial release.

(b) During Trial. A person released before trial continues on
release during trial under the same terms and conditions. But the court
may order different terms and conditions or terminate the release if
necessary to ensure that the person will be present during trial or that the
person’s conduct will not obstruct the orderly and expeditious progress of
the trial.

(c) Pending Sentencing or Appeal. The provisions of 18 U.S.C.
83143 govern release pending sentencing or appeal. The burden of
establishing that the defendant will not flee or pose a danger to any other
person or to the community rests with the defendant.

(d) Pending Hearing on a Violation of Probation or Supervised
Release. Rule 32.1(a)(6) governs release pending a hearing on a violation
of probation or supervised release.

(e) Surety. The court must not approve a bond unless any surety
appears to be qualified. Every surety, except a legally approved corporate
surety, must demonstrate by affidavit that its assets are adequate. The
court may require the affidavit to describe the following:

(1) the property that the surety proposes to use as security;

(2) any encumbrance on that property;

(3) the number and amount of any other undischarged bonds and
bail undertakings the surety has issued; and

(4) any other liability of the surety.

(f) Bail Forfeiture.

(1) Declaration. The court must declare the bail forfeited if a
condition of the bond is breached.
(2) Setting Aside. The court may set aside in whole or in part a
bail forfeiture upon any condition the court may impose if:
(A) the surety later surrenders into custody the person released
on the surety’s appearance bond; or
(B) it appears that justice does not require bail forfeiture.
(3) Enforcement.
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(A) Default Judgment and Execution. If it does not set aside a
bail forfeiture, the court must, upon the government’s motion, enter a
default judgment.

(B) Jurisdiction and Service. By entering into a bond, each
surety submits to the district court’s jurisdiction and irrevocably
appoints the district clerk as its agent to receive service of any filings
affecting its liability.

(C) Motion to Enforce. The court may, upon the government’s
motion, enforce the surety’s liability without an independent action.
The government must serve any motion, and notice as the court
prescribes, on the district clerk. If so served, the clerk must promptly
mail a copy to the surety at its last known address.

(4) Remission. After entering a judgment under Rule 46(f)(3), the

court may remit in whole or in part the judgment under the same
conditions specified in Rule 46(f)(2).

(g) Exoneration. The court must exonerate the surety and release

any bail when a bond condition has been satisfied or when the court has
set aside or remitted the forfeiture. The court must exonerate a surety who
deposits cash in the amount of the bond or timely surrenders the defendant

into custody.

(h) Supervising Detention Pending Trial.
(1) In General. To eliminate unnecessary detention, the court

must supervise the detention within the district of any defendants
awaiting trial and of any persons held as material witnesses.

(2) Reports. An attorney for the government must report

biweekly to the court, listing each material witness held in custody for
more than 10 days pending indictment, arraignment, or trial. For each
material witness listed in the report, an attorney for the government
must state why the witness should not be released with or without a
deposition being taken under Rule 15(a).

(i) Forfeiture of Property. The court may dispose of a charged

offense by ordering the forfeiture of 18 U.S.C. §3142(c)(1)(B)(xi) property

under 18 U.S.C. §3146(d), if a fine in the amount of the property’s value

would be an appropriate sentence for the charged offense.
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(1) In General. Rule 26.2(a)-(d) and (f) applies at a detention
hearing under 18 U.S.C. 83142, unless the court for good cause rules
otherwise.

(2) Sanctions for Not Producing a Statement. If a party disobeys
a Rule 26.2 order to produce a witness’s statement, the court must not
consider that witness’s testimony at the detention hearing.

Rule 48. Dismissal

(a) By the Government. The government may, with leave of court,
dismiss an indictment, information, or complaint. The government may
not dismiss the prosecution during trial without the defendant’s consent.

(b) By the Court. The court may dismiss an indictment,
information, or complaint if unnecessary delay occurs in:

(1) presenting a charge to a grand jury;

(2) filing an information against a defendant; or

(3) bringing a defendant to trial.

Rule 51. Preserving Claimed Error

(a) Exceptions Unnecessary. Exceptions to rulings or orders of the
court are unnecessary.

(b) Preserving a Claim of Error. A party may preserve a claim of
error by informing the court—when the court ruling or order is made or
sought — of the action the party wishes the court to take, or the party’s
objection to the court’s action and the grounds for that objection. If a party
does not have an opportunity to object to a ruling or order, the absence of
an objection does not later prejudice that party. A ruling or order that
admits or excludes evidence is governed by Federal Rule of Evidence 103.

Rule 52. Harmless and Plain Error

(a) Harmless Error. Any error, defect, irregularity, or variance that
does not affect substantial rights must be disregarded.

(b) Plain Error. A plain error that affects substantial rights may be
considered even though it was not brought to the court’s attention.
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Wire and Electronic Communications Interception and Interception of
Oral Communications Act

18 U.S.C. §2510. Definitions

As used in this chapter—
(1) “‘wire communication’’ means any aural transfer made in whole
or in part through the use of facilities for the transmission of
communications by the aid of wire, cable, or other like connection
between the point of origin and the point of reception (including the use of
such connection in a switching station) furnished or operated by any
person engaged in providing or operating such facilities for the
transmission of interstate or foreign communications or communications
affecting interstate or foreign commerce;
(2) “‘oral communication” means any oral communication uttered
by a person exhibiting an expectation that such communication is not
subject to interception under circumstances justifying such expectation,
but such term does not include any electronic communication;
(3) “‘State’” means any State of the United States, the District of
Columbia, the Commonwealth of Puerto Rico, and any territory or
possession of the United States;
(4) ““intercept’” means the aural or other acquisition of the contents
of any wire, electronic, or oral communication through the use of any
electronic, mechanical, or other device.
(5) “electronic, mechanical, or other device’” means any device or
apparatus which can be used to intercept a wire, oral, or electronic

communication other than—
(@) any telephone or telegraph instrument, equipment or facility,

or any component thereof,

(i) furnished to the subscriber or user by a provider of wire or
electronic communication service in the ordinary course of its
business and being used by the subscriber or user in the ordinary
course of its business or furnished by such subscriber or user for
connection to the facilities of such service and used in the ordinary
course of its business; or

(ii) being used by a provider of wire or electronic
communication service in the ordinary course of its business, or by
an investigative or law enforcement officer in the ordinary course of
his duties;

(b) a hearing aid or similar device being used to correct
subnormal hearing to not better than normal,
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(6) “‘person’’ means any employee, or agent of the United States or
any State or political subdivision thereof, and any individual, partnership,
association, joint stock company, trust, or corporation;

(7) “Investigative or law enforcement officer’” means any officer of
the United States or of a State or political subdivision thereof, who is
empowered by law to conduct investigations of or to make arrests for
offenses enumerated in this chapter, and any attorney authorized by law to
prosecute or participate in the prosecution of such offenses;

(8) “contents,” when used with respect to any wire, oral, or
electronic communication, includes any information concerning the
substance, purport, or meaning of that communication;

(9) “Judge of competent jurisdiction” means—

(@) a judge of a United States district court or a United States
court of appeals; and

(b) a judge of any court of general criminal jurisdiction of a State
who is authorized by a statute of that State to enter orders authorizing
interceptions of wire, oral, or electronic communications;

(10) “‘communication common carrier’’ has the meaning given that
term in section 3 of the Communications Act of 1934;

(11) ‘‘aggrieved person’” means a person who was a party to any
intercepted wire, oral, or electronic communication or a person against
whom the interception was directed;

(12) “electronic communication” means any transfer of signs,
signals, writing, images, sounds, data, or intelligence of any nature
transmitted in whole or in part by a wire, radio, electromagnetic,
photoelectronic or photooptical system that affects interstate or foreign
commerce, but does not include —

(A) any wire or oral communication;

(B) any communication made through a tone-only paging device;

(C) any communication from a tracking device (as defined in
section 3117 of this title); or

(D) electronic funds transfer information stored by a financial
institution in a communications system used for the electronic storage
and transfer of funds;

(13) “‘user’” means any person or entity who —

(A) uses an electronic communication service; and
(B) is duly authorized by the provider of such service to engage
in such use;

(14) “electronic communications system’” means any wire, radio,
electromagnetic, photooptical or photoelectronic facilities for the
transmission of wire or electronic communications, and any computer
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facilities or related electronic equipment for the electronic storage of such
communications;

(15) “electronic communication service’” means any service which

provides to users thereof the ability to send or receive wire or electronic
communications;

(16) ‘‘readily accessible to the general public’” means, with respect

to a radio communication, that such communication is not —

(A) scrambled or encrypted;

(B) transmitted using modulation techniques whose essential
parameters have been withheld from the public with the intention of
preserving the privacy of such communication;

(C) carried on a subcarrier or other signal subsidiary to a radio
transmission;

(D) transmitted over a communication system provided by a
common carrier, unless the communication is a tone only paging system
communication; or

(E) transmitted on frequencies allocated under part 25, subpart
D, E, or F of part 74, or part 94 of the Rules of the Federal
Communications Commission, unless, in the case of a communication
transmitted on a frequency allocated under part 74 that is not
exclusively allocated to broadcast auxiliary services, the
communication is a two-way voice communication by radio;

(17) “electronic storage’” means—

(A) any temporary, intermediate storage of a wire or electronic
communication incidental to the electronic transmission thereof; and

(B) any storage of such communication by an electronic
communication service for purposes of backup protection of such
communication;

(18) ‘‘aural transfer’” means a transfer containing the human voice

at any point between and including the point of origin and the point of

reception;

(19) ““foreign intelligence information,” for purposes of section

2517(6) of this title, means—
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(A) information, whether or not concerning a United States
person, that relates to the ability of the United States to protect against
(i) actual or potential attack or other grave hostile acts of a
foreign power or an agent of a foreign power;
(ii) sabotage or international terrorism by a foreign power or
an agent of a foreign power; or
(iii) clandestine intelligence activities by an intelligence



service or network of a foreign power or by an agent of a foreign
power; or

(B) information, whether or not concerning a United States
person, with respect to a foreign power or foreign territory that relates
to—

(i) the national defense or the security of the United States; or
(i) the conduct of the foreign affairs of the United States;
(20) “protected computer’” has the meaning set forth in section
1030; and
(21) “‘computer trespasser’ —

(A) means a person who accesses a protected computer without
authorization and thus has no reasonable expectation of privacy in any
communication transmitted to, through, or from the protected computer;
and

(B) does not include a person known by the owner or operator of
the protected computer to have an existing contractual relationship with
the owner or operator of the protected computer for access to all or part
of the protected computer.

18 U.S.C. 82511. Interception and Disclosure of Wire, Oral, or
Electronic Communications Prohibited

(1) Except as otherwise specifically provided in this chapter any
person who —

(@) intentionally intercepts, endeavors to intercept, or procures
any other person to intercept or endeavor to intercept, any wire, oral, or
electronic communication;

(b) intentionally uses, endeavors to use, or procures any other
person to use or endeavor to use any electronic, mechanical, or other
device to intercept any oral communication when —

(i) such device is affixed to, or otherwise transmits a signal
through, a wire, cable, or other like connection used in wire
communication; or

(if) such device transmits communications by radio, or
interferes with the transmission of such communication; or

(iii) such person knows, or has reason to know, that such
device or any component thereof has been sent through the mail or
transported in interstate or foreign commerce; or

(iv) such use or endeavor to use (A) takes place on the
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premises of any business or other commercial establishment the

operations of which affect interstate or foreign commerce; or (B)

obtains or is for the purpose of obtaining information relating to the

operations of any business or other commercial establishment the
operations of which affect interstate or foreign commerce;

or

(v) such person acts in the District of Columbia, the
Commonwealth of Puerto Rico, or any territory or possession of the
United States;

(c) intentionally discloses, or endeavors to disclose, to any other
person the contents of any wire, oral, or electronic communication,
knowing or having reason to know that the information was obtained
through the interception of a wire, oral, or electronic communication in
violation of this subsection;

(d) intentionally uses, or endeavors to use, the contents of any wire,
oral, or electronic communication, knowing or having reason to know that
the information was obtained through the interception of a wire, oral, or
electronic communication in violation of this subsection; or

(e) (i) intentionally discloses, or endeavors to disclose, to any other
person the contents of any wire, oral, or electronic communication,
intercepted by means authorized by sections 2511(2)(a)(ii), 2511(2)(b)-(c),
2511(2)(e), 2516, and 2518 of this chapter,

(if) knowing or having reason to know that the information was
obtained through the interception of such a communication in
connection with a criminal investigation,

(iii) having obtained or received the information in connection
with a criminal investigation, and

(iv) with intent to improperly obstruct, impede, or interfere with
a duly authorized criminal investigation, shall be punished as provided
in subsection (4) or shall be subject to suit as provided in subsection
(5).

(2) (@)(i) It shall not be unlawful under this chapter for an
operator of a switchboard, or an officer, employee, or agent of a provider of
wire or electronic communication service, whose facilities are used in the
transmission of a wire or electronic communication, to intercept, disclose, or
use that communication in the normal course of his employment while
engaged in any activity which is a necessary incident to the rendition of his
service or to the protection of the rights or property of the provider of that
service, except that a provider of wire communication service to the public
shall not utilize service observing or random monitoring except for
mechanical or service quality control checks.
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(i) Notwithstanding any other law, providers of wire or electronic
communication service, their officers, employees, and agents,
landlords, custodians, or other persons, are authorized to provide
information, facilities, or technical assistance to persons authorized by
law to intercept wire, oral, or electronic communications or to conduct
electronic surveillance, as defined in section 101 of the Foreign
Intelligence Surveillance Act of 1978, if such provider, its officers,
employees, or agents, landlord, custodian, or other specified person, has
been provided with—

(A) a court order directing such assistance or a court order
pursuant to section 704 of the Foreign Intelligence Surveillance Act
of 1978 signed by the authorizing judge, or

(B) a certification in writing by a person specified in section
2518(7) of this title or the Attorney General of the United States that
no warrant or court order is required by law, that all statutory
requirements have been met, and that the specified assistance is
required, setting forth the period of time during which the provision
of the information, facilities, or technical assistance is authorized
and specifying the information, facilities, or technical assistance
required. No provider of wire or electronic communication service,
officer, employee, or agent thereof, or landlord, custodian, or other
specified person shall disclose the existence of any interception or
surveillance or the device used to accomplish the interception or
surveillance with respect to which the person has been furnished a
court order or certification under this chapter, except as may
otherwise be required by legal process and then only after prior
notification to the Attorney General or to the principal prosecuting
attorney of a State or any political subdivision of a State, as may be
appropriate. Any such disclosure, shall render such person liable for
the civil damages provided for in section 2520. No cause of action
shall lie in any court against any provider of wire or electronic
communication service, its officers, employees, or agents, landlord,
custodian, or other specified person for providing information,
facilities, or assistance in accordance with the terms of a court order,
statutory authorization, or certification under this chapter.

(iii) If a certification under subparagraph (ii) (B) for assistance to
obtain foreign intelligence information is based on statutory authority,
the certification shall identify the specific statutory provision and shall
certify that the statutory requirements have been met.

(b) It shall not be unlawful under this chapter for an officer,
employee, or agent of the Federal Communications Commission, in the
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normal course of his employment and in discharge of the monitoring
responsibilities exercised by the Commission in the enforcement of
chapter 5 of title 47 of the United States Code, to intercept a wire or
electronic communication, or oral communication transmitted by radio, or
to disclose or use the information thereby obtained.

(c) It shall not be unlawful under this chapter for a person acting
under color of law to intercept a wire, oral, or electronic communication,
where such person is a party to the communication or one of the parties to
the communication has given prior consent to such interception.

(d) It shall not be unlawful under this chapter for a person not
acting under color of law to intercept a wire, oral, or electronic
communication where such person is a party to the communication or
where one of the parties to the communication has given prior consent to
such interception unless such communication is intercepted for the purpose
of committing any criminal or tortious act in violation of the Constitution
or laws of the United States or of any State.

(e) Notwithstanding any other provision of this title or section 705
or 706 of the Communications Act of 1934, it shall not be unlawful for an
officer, employee, or agent of the United States in the normal course of his
official duty to conduct electronic surveillance, as defined in section 101
of the Foreign Intelligence Surveillance Act of 1978, as authorized by that
Act.

(f)  Nothing contained in this chapter or chapter 121 or 206 of this
title, or section 705 of the Communications Act of 1934, shall be deemed
to affect the acquisition by the United States Government of foreign
intelligence information from international or foreign communications, or
foreign intelligence activities conducted in accordance with otherwise
applicable Federal law involving a foreign electronic communications
system, utilizing a means other than electronic surveillance as defined in
section 101 of the Foreign Intelligence Surveillance Act of 1978, and
procedures in this chapter or chapter 121 and the Foreign Intelligence
Surveillance Act of 1978 shall be the exclusive means by which electronic
surveillance, as defined in section 101 of such Act, and the interception of
domestic wire, oral, and electronic communications may be conducted.

(g) It shall not be unlawful under this chapter or chapter 121 of this
title for any person—

(i) to intercept or access an electronic communication made
through an electronic communication system that is configured
so that such electronic communication is readily accessible to the
general public;

(if)  to intercept any radio communication which is transmitted
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() by any station for the use of the general public, or that
relates to ships, aircraft, vehicles, or persons in distress;

(1) by any governmental, law enforcement, civil defense,
private land mobile, or public safety communications system,
including police and fire, readily accessible to the general public;

(1) by a station operating on an authorized frequency within
the bands allocated to the amateur, citizens band, or general mobile
radio services; or

(IV) by any marine or aeronautical communications system;

(iii) to engage in any conduct which —

(1) is prohibited by section 633 of the Communications Act of
1934; or

(1) is excepted from the application of section 705(a) of the
Communications Act of 1934 by section 705(b) of that Act;

(iv) to intercept any wire or electronic communication the
transmission of which is causing harmful interference to any lawfully
operating station or consumer electronic equipment, to the extent
necessary to identify the source of such interference; or

(v) for other users of the same frequency to intercept any radio
communication made through a system that utilizes frequencies
monitored by individuals engaged in the provision or the use of such
system, if such communication is not scrambled or encrypted.

(h) It shall not be unlawful under this chapter—

(i) to use a pen register or a trap and trace device (as those terms
are defined for the purposes of chapter 206 (relating to pen registers and
trap and trace devices) of this title); or

(if) for a provider of electronic communication service to record
the fact that a wire or electronic communication was initiated or
completed in order to protect such provider, another provider furnishing
service toward the completion of the wire or electronic communication,
or a user of that service, from fraudulent, unlawful or abusive use of
such service.

(i) It shall not be unlawful under this chapter for a person acting
under color of law to intercept the wire or electronic
communications of a computer trespasser transmitted to, through, or from
the protected computer, if—

() the owner or operator of the protected computer
authorizes the interception of the computer trespasser’s
communications on the protected computer;

(I1) the person acting under color of law is lawfully engaged
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in an investigation;

(11) the person acting under color of law has reasonable
grounds to believe that the contents of the computer trespasser’s
communications will be relevant to the investigation; and

(V) such interception does not acquire communications other
than those transmitted to or from the computer trespasser.

(j) 1t shall not be unlawful under this chapter for a provider of
electronic communication service to the public or remote computing
service to intercept or disclose the contents of a wire or electronic
communication in response to an order from a foreign government that is
subject to an executive agreement that the Attorney General has
determined and certified to Congress satisfies section 2523.

(3) (a) Except as provided in paragraph (b) of this subsection, a person
or entity providing an electronic communication service to the public shall
not intentionally divulge the contents of any communication (other than one
to such person or entity, or an agent thereof) while in transmission on that
service to any person or entity other than an addressee or intended recipient of
such communication or an agent of such addressee or intended recipient.

(b) A person or entity providing electronic communication service
to the public may divulge the contents of any such communication —

(i) as otherwise authorized in section 2511(2) (a) or 2517 of this
title;

(if) with the lawful consent of the originator or any addressee or
intended recipient of such communication;

(iii) to a person employed or authorized, or whose facilities are
used, to forward such communication to its destination; or

(iv) which were inadvertently obtained by the service provider
and which appear to pertain to the commission of a crime, if such
divulgence is made to a law enforcement agency.

(4) (@) Except as provided in paragraph (b) of this subsection or in
subsection (5), whoever violates subsection (1) of this section shall be fined
under this title or imprisoned not more than five years, or both.
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(b) Conduct otherwise an offense under this subsection that consists
of or relates to the interception of a satellite transmission that is not
encrypted or scrambled and that is transmitted—

(i) to a broadcasting station for purposes of retransmission to the
general public; or

(if) as an audio subcarrier intended for redistribution to facilities
open to the public, but not including data transmissions or telephone
calls, is not an offense under this subsection unless the conduct is for
the purposes of direct or indirect commercial advantage or private
financial gain.
(5) (@)(i) If the communication is—

(A) a private satellite video communication that is not
scrambled or encrypted and the conduct in violation of this chapter is
the private viewing of that communication and is not for a tortious or
illegal purpose or for purposes of direct or indirect commercial
advantage or private commercial gain; or

(B) a radio communication that is transmitted on frequencies
allocated under subpart D of part 74 of the rules of the Federal
Communications Commission that is not scrambled or encrypted and
the conduct in violation of this chapter is not for a tortious or illegal
purpose or for purposes of direct or indirect commercial advantage
or private commercial gain, then the person who engages in such
conduct shall be subject to suit by the Federal Government in a court
of competent jurisdiction.

(ii) In an action under this subsection—

(A) if the violation of this chapter is a first offense for the
person under paragraph (a) of subsection (4) and such person has not
been found liable in a civil action under section 2520 of this title, the
Federal Government shall be entitled to appropriate injunctive relief;
and

(B) if the violation of this chapter is a second or subsequent
offense under paragraph (a) of subsection (4) or such person has
been found liable in any prior civil action under section 2520, the
person shall be subject to a mandatory $500 civil fine.

(b) The court may use any means within its authority to enforce an
injunction issued under paragraph (ii)(A), and shall impose a civil fine of
not less than $500 for each violation of such an injunction.
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18 U.S.C. §2515. Prohibition of Use as Evidence of Intercepted
Wire or Oral Communications

Whenever any wire or oral communication has been intercepted, no part of
the contents of such communication and no evidence derived therefrom may
be received in evidence in any trial, hearing, or other proceeding in or before
any court, grand jury, department, officer, agency, regulatory body,
legislative committee, or other authority of the United States, a State, or a
political subdivision thereof if the disclosure of that information would be in
violation of this chapter.

Bail Reform Act of 1984 (as amended)

18 U.S.C. 83141. Release and Detention Authority Generally

(a) Pending trial. A judicial officer authorized to order the arrest of
a person under section 3041 of this title before whom an arrested person is
brought shall order that such person be released or detained, pending
judicial proceedings, under this chapter [18 U.S.C. 8§ 3141 et seq.].

(b) Pending sentence or appeal. A judicial officer of a court of
original jurisdiction over an offense, or a judicial officer of a Federal
appellate court, shall order that, pending imposition or execution of
sentence, or pending appeal of conviction or sentence, a person be released
or detained under this chapter [18 U.S.C. §8 3141 et seq.].

18 U.S.C. §3142. Release or Detention of a Defendant Pending
Trial

(@) In general. Upon the appearance before a judicial officer of a
person charged with an offense, the judicial officer shall issue an order
that, pending trial, the person be —

(1) Released on personal recognizance or upon execution of an
unsecured appearance bond, under subsection (b) of this section;

(2) released on a condition or combination of conditions under
subsection (c) of this section;

(3) temporarily detained to permit revocation of conditional
release, deportation, or exclusion under subsection (d) of this section;
or

(4) detained under subsection (e) of this section.
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(b) Release on personal recognizance or unsecured appearance
bond. The judicial officer shall order the pretrial release of the person on
personal recognizance, or upon execution of an unsecured appearance
bond in an amount specified by the court, subject to the condition that the
person not commit a Federal, State, or local crime during the period of
release, unless the judicial officer determines that such release will not
reasonably assure the appearance of the person as required or will
endanger the safety of any other person or the community.

(c) Release on conditions.

(1) If the judicial officer determines that the release described in
subsection (b) of this section will not reasonably assure the appearance
of the person as required or will endanger the safety of any other person
or the community, such judicial officer shall order the pretrial release of
the person—

(A) subject to the condition that the person not commit a

Federal, State, or local crime during the period of release; and

(B) subject to the least restrictive further condition, or
combination of conditions, that such judicial officer determines will
reasonably assure the appearance of the person as required and the
safety of any other person and the community, which may include
the condition that the person —

(i) remain in the custody of a designated person, who
agrees to assume supervision and to report any violation of a
release condition to the court, if the designated person is able
reasonably to assure the judicial officer that the person will
appear as required and will not pose a danger to the safety of any
other person or the community;

(if) maintain employment, or, if unemployed, actively seek
employment;

(iii) maintain or commence an educational program;

(iv) abide by specified restrictions on personal associations,
place of abode, or travel;

(v) avoid all contact with an alleged victim of the crime
and with a potential witness who may testify concerning the
offense;

(vi) report on a regular basis to a designated law
enforcement agency, pretrial services agency, or other agency;

(vii) comply with a specified curfew;

(viii) refrain from possessing a firearm, destructive device,
or other dangerous weapon;

(ix) refrain from excessive use of alcohol, or any use of a
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narcotic drug or other controlled substance, as defined in section
102 of the Controlled Substances Act (21 U.S.C. § 802), without a
prescription by a licensed medical practitioner;

(X) undergo available medical, psychological, or
psychiatric treatment, including treatment for drug or alcohol
dependency, and remain in a specified institution if required for
that purpose;

(xi) execute an agreement to forfeit, upon failing to appear
as required, property of a sufficient unencumbered value,
including money, as is reasonably necessary to assure the
appearance of the person as required, and shall provide the court
with proof of ownership and the value of the property along with
information regarding existing encumbrances as the judicial office
may require;

(xii) execute a bail bond with solvent sureties; who will
execute an agreement to forfeit in such amount as is reasonably
necessary to assure appearance of the person as required and shall
provide the court with information regarding the value of the
assets and liabilities of the surety if other than an approved surety
and the nature and extent of encumbrances against the surety’s
property; such surety shall have a net worth which shall have
sufficient unencumbered value to pay the amount of the bail bond;

(xiii) return to custody for specified hours following release
for employment, schooling, or other limited purposes; and

(xiv) satisfy any other condition that is reasonably necessary
to assure the appearance of the person as required and to assure
the safety of any other person and the community.

In any case that involves a minor victim under section 1201, 1591,
2241, 2242, 2244(a)(1), 2245, 2251, 2251A, 2252(a)(1), 2252(a)(2),
2252(a)(3), 2252A(a)(1), 2252A(a)(2), 2252A(a)(3), 2252A(a)(4), 2260,
2421, 2422, 2423, or 2425 of this title, or a failure to register offense under
section 2250 of this title, any release order shall contain, at a minimum, a
condition of electronic monitoring and each of the conditions specified at
subparagraphs (iv), (v), (vi), (vii), and (viii).

(2) The judicial officer may not impose a financial condition that
results in the pretrial detention of the person.

(3) The judicial officer may at any time amend the order to
impose additional or different conditions of release.

(d) Temporary detention to permit revocation of conditional release,
deportation, or exclusion. If the judicial officer determines that—

(1) such person—
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(A) is, and was at the time the offense was committed, on—

(i) release pending trial for a felony under Federal, State, or
local law;

(ii) release pending imposition or execution of sentence,
appeal of sentence or conviction, or completion of sentence, for
any offense under Federal, State, or local law; or

(iii) probation or parole for any offense under Federal,
State, or local law; or

(B) is not a citizen of the United States or lawfully admitted
for permanent residence, as defined in section 101(a)(20) of the
Immigration and Nationality Act (8 U.S.C. § 1101(a)(20)); and

(2) the person may flee or pose a danger to any other person or
the community; such judicial officer shall order the detention of the
person, for a period of not more than ten days, excluding Saturdays,
Sundays, and holidays, and direct the attorney for the Government to
notify the appropriate court, probation or parole official, or State or
local law enforcement official, or the appropriate official of the
Immigration and Naturalization Service. If the official fails or declines
to take the person into custody during that period, the person shall be
treated in accordance with the other provisions of this section,
notwithstanding the applicability of other provisions of law governing
release pending trial or deportation or exclusion proceedings. If
temporary detention is sought under paragraph (1)(B) of this subsection,
the person has the burden of proving to the court such person’s United
States citizenship or lawful admission for permanent residence.

(e) Detention.

(1) If, after a hearing pursuant to the provisions of subsection
(f) of this section, the judicial officer finds that no condition or
combination of conditions will reasonably assure the appearance of the
person as required and the safety of any other person and the
community, such judicial officer shall order the detention of the person
before trial.

(2) In a case described in subsection (f)(I) of this section, a
rebuttable presumption arises that no condition or combination of
conditions will reasonably assure the safety of any other person and the
community if such judicial officer finds that—

(A) the person has been convicted of a Federal offense that is
described in subsection (f)(l) of this section, or of a State or local
offense that would have been an offense described in subsection (f)(1)
of this section if a circumstance giving rise to Federal jurisdiction
had existed;
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(B) the offense described in subparagraph (A) was committed
while the person was on release pending trial for a Federal, State, or
local offense; and

(C) a period of not more than five years has elapsed since the
date of conviction, or the release of the person from imprisonment,
for the offense described in subparagraph (A), whichever is later.

(3) Subject to rebuttal by the person, it shall be presumed that no

condition or combination of conditions will reasonably assure the
appearance of the person as required and the safety of the community if
the judicial officer finds that there is probable cause to believe that the
person committed—

(A) an offense for which a maximum term of imprisonment of
ten years or more is prescribed in the Controlled Substances Act (21
U.S.C. 88 801 et seq.), the Controlled Substances Import and Export
Act (21 U.S.C. 88 951 et seq.), or chapter 705 of title 46;

(B) an offense under section 924(c), 956(a), or 2332b of this
title;

(C) an offense listed in section 2332b(g)(5)(B) of title 18,
United States Code, for which a maximum term of imprisonment of
10 years or more is prescribed,;

(D) an offense under chapter 77 of this title for which a
maximum term of imprisonment of 20 years or more is prescribed; or

(E) an offense involving a minor victim under section 1201,
1591, 2241, 2242, 2244(a)(l), 2245, 2251, 2251A, 2252(a)(1),
2252(a)(2), 2252(a)(3), 2252A(a)(1), 2252A(a)(2), 2252A(a)(3),
2252A(a)(4), 2260, 2421, 2422, 2423, or 2425 of this title.

(f) Detention hearing. The judicial officer shall hold a hearing to

determine whether any condition or combination of conditions set forth in
subsection (c) of this section will reasonably assure the appearance of the
person as required and the safety of any other person and the community
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(1) upon motion of the attorney for the Government, in a case

that involves—

(A) acrime of violence;

(B) an offense for which the maximum sentence is life
imprisonment or death;

(C) an offense for which a maximum term of imprisonment
often years or more is prescribed in the Controlled Substances Act
(21 U.S.C. 88 801 et seq.), the Controlled Substances Import and
Export Act (21 U.S.C. 88 951 et seq.), or the Maritime Drug Law
Enforcement Act (46 U.S.C. App. 88 1901 et seq.); or



(D) any felony if the person has been convicted of two or
more offenses described in subparagraphs (A) through (C) of this
paragraph, or two or more State or local offenses that would have
been offenses described in subparagraphs (A) through (C) of this
paragraph if a circumstance giving rise to Federal jurisdiction had
existed, or a combination of such offenses; or

(2) upon motion of the attorney for the Government or upon the
judicial officer’s own motion, in a case that involves—

(A) aserious risk that such person will flee; or

(B) a serious risk that the person will obstruct or attempt to
obstruct justice, or threaten, injure, or intimidate, or attempt to
threaten, injure, or intimidate, a prospective witness or juror. The
hearing shall be held immediately upon the person’s first

appearance before the judicial officer unless that person, or the attorney
for the Government, seeks a continuance. Except for good cause, a
continuance on motion of the person may not exceed five days (not
including any intermediate Saturday, Sunday, or legal holiday), and a
continuance on motion of the attorney for the Government may not exceed
three days (not including any intermediate Saturday, Sunday, or legal
holiday). During a continuance, the person shall be detained and the
judicial officer, on motion of the attorney for the Government or sua
sponte, may order that, while in custody, a person who appears to be a
narcotics addict receive a medical examination to determine whether such
person is an addict. At the hearing, the person has the right to be
represented by counsel and, if financially unable to obtain adequate
representation, to have counsel appointed. The person shall be afforded an
opportunity to testify, to present witnesses, to cross-examine witnesses
who appear at the hearing, and to present information by proffer or
otherwise. The rules concerning admissibility of evidence in criminal trials
do not apply to the presentation and consideration of information at the
hearing. The facts the judicial officer uses to support a finding pursuant to
subsection (e) that no condition or combination of conditions will
reasonably assure the safety of any other person and the community shall
be supported by clear and convincing evidence. The person may be
detained pending completion of the hearing. The hearing may be reopened,
before or after a determination by the judicial officer, at any time before
trial if the judicial officer finds that information exists that was not known
to the movant at the time of the hearing and that has a material bearing on
the issue whether there are conditions of release that will reasonably assure
the appearance of the person as required and the safety of any other person
and the community.
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(g) Factors to be considered. The judicial officer shall, in
determining whether there are conditions of release that will reasonably
assure the appearance of the person as required and the safety of any other
person and the community, take into account the available information
concerning—

(1) the nature and circumstances of the offense charged,
including whether the offense is a crime of violence or involves a
narcotic drug;

(2) the weight of the evidence against the person;

(3) the history and characteristics of the person, including—

(A) the person’s character, physical and mental condition,
family ties, employment, financial resources, length of residence in
the community, community ties, past conduct, history relating to
drug or alcohol abuse, criminal history, and record concerning
appearance at court proceedings; and

(B) whether, at the time of the current offense or arrest, the
person was on probation, on parole, or on other release pending trial,
sentencing, appeal, or completion of sentence for an offense under
Federal, State, or local law; and

(4) the nature and seriousness of the danger to any person or the
community that would be posed by the person’s release. In considering
the conditions of release described in subsection (c)(1) (B)(xi) or (c)(1)
(B)(xii) of this section, the judicial officer may, upon his own motion,
or shall, upon the motion of the Government, conduct an inquiry into
the source of the property to be designated for potential forfeiture or
offered as collateral to secure a bond, and shall decline to accept the
designation, or the use as collateral, of property that, because of its
source, will not reasonably assure the appearance of the person as
required.

(h) Contents of release order. In a release order issued under
subsection (b) or (c) of this section, the judicial officer shall—

(1) include a written statement that sets forth all the conditions to
which the release is subject, in a manner sufficiently clear and specific
to serve as a guide for the person’s conduct; and

(2) advise the person of—

(A) the penalties for violating a condition of release, including
the penalties for committing an offense while on pretrial release;

(B) the consequences of violating a condition of release,
including the immediate issuance of a warrant for the person’s arrest;
and

(C) sections 1503 of this title (relating to intimidation of
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witnesses, jurors, and officers of the court), 1510 (relating to

obstruction of criminal investigations), 1512 (tampering with a

witness, victim, or an informant), and 1513 (retaliating against a

witness, victim, or an informant).

(i) Contents of detention order. In a detention order issued under
subsection (e) of this section, the judicial officer shall—

(1) include written findings of fact and a written statement of the
reasons for the detention;

(2) direct that the person be committed to the custody of the
Attorney General for confinement in a corrections facility separate, to
the extent practicable, from persons awaiting or serving sentences or
being held in custody pending appeal;

(3) direct that the person be afforded reasonable opportunity for
private consultation with counsel; and

(4) direct that, on order of a court of the United States or on
request of an attorney for the Government, the person in charge of the
corrections facility in which the person is confined deliver the person to
a United States marshal for the purpose of an appearance in connection
with a court proceeding.

The judicial officer may, by subsequent order, permit the temporary
release of the person, in the custody of a United States marshal or another
appropriate person, to the extent that the judicial officer determines such
release to be necessary for preparation of the person’s defense or for
another compelling reason.

(j) Presumption of innocence. Nothing in this section shall be
construed as modifying or limiting the presumption of
innocence.

18 U.S.C. §3143. Release or Detention of a Defendant Pending
Sentence or Appeal

(a) Release or detention pending sentence.

(1) Except as provided in paragraph (2), the judicial officer shall
order that a person who has been found guilty of an offense and who is
awaiting imposition or execution of sentence, other than a person for
whom the applicable guideline promulgated pursuant to 28 U.S.C. § 994
does not recommend a term of imprisonment, be detained, unless the
judicial officer finds by clear and convincing evidence that the person is
not likely to flee or pose a danger to the safety of any other person or
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the community if released under section 3142(b) or (c). If the judicial
officer makes such a finding, such judicial officer shall order the release
of the person in accordance with section 3142(b) or (c).

(2) The judicial officer shall order that a person who has been
found guilty of an offense in a case described in subparagraph (A), (B),
or (C) of subsection (f)(1) of section 3142 and is awaiting imposition or
execution of sentence be detained unless—

(A) (i) the judicial officer finds there is a substantial likelihood
that a motion for acquittal or new trial will be granted; or

(if) an attorney for the Government has recommended that
no sentence of imprisonment be imposed on the person; and

(B) the judicial officer finds by clear and convincing evidence
that the person is not likely to flee or pose a danger to any other
person or the community.

(b) Release or detention pending appeal by the defendant.

(1) Except as provided in paragraph (2), the judicial officer shall
order that a person who has been found guilty of an offense and
sentenced to a term of imprisonment, and who has filed an appeal or a
petition for a writ of certiorari, be detained, unless the judicial officer
finds —

(A) by clear and convincing evidence that the person is not
likely to flee or pose a danger to the safety of any other person or the
community if released under section 3142(b) or (c) of this title; and

(B) that the appeal is not for the purpose of delay and raises a
substantial question of law or fact likely to result in —

(i) reversal

(if) an order for a new trial,

(i) a sentence that does not include a term of
imprisonment, or

(iv) a reduced sentence to a term of imprisonment less than
the total of the time already served plus the expected duration of
the appeal process.

If the judicial officer makes such findings, such judicial officer shall
order the release of the person in accordance with section 3142(b) or (c) of
this title, except that in the circumstance described in subparagraph (B)(iv)
of this paragraph, the judicial officer shall order the detention terminated
at the expiration of the likely reduced sentence. (2) The judicial officer
shall order that a person who has been found guilty of an offense in a case
described in subparagraph (A), (B), or (C) of subsection (f)(1) of section
3142 and sentenced to a term of imprisonment, and who has filed an
appeal or a petition for a writ of certiorari, be detained.



(c) Release or detention pending appeal by the government. The
judicial officer shall treat a defendant in a case in which an appeal has
been taken by the United States under section 3731 of this title, in
accordance with section 3142 of this title, unless the defendant is
otherwise subject to a release or detention order. Except as provided in
subsection (b) of this section, the judicial officer, in a case in which an
appeal has been taken by the United States under section 3742, shall—

(1) if the person has been sentenced to a term of imprisonment,
order that person detained; and

(2) in any other circumstance, release or detain the person under
section 3142.

18 U.S.C. §3144. Release or Detention of a Material Witness

If it appears from an affidavit filed by a party that the testimony of a person is
material in a criminal proceeding, and if it is shown that it may become
impracticable to secure the presence of the person by subpoena, a judicial
officer may order the arrest of the person and treat the person in accordance
with the provisions of section 3142 of this title. No material witness may be
detained because of inability to comply with any condition of release if the
testimony of such witness can adequately be secured by deposition, and if
further detention is not necessary to prevent a failure of justice. Release of a
material witness may be delayed for a reasonable period of time until the
deposition of the witness can be taken pursuant to the Federal Rules of
Criminal Procedure.

18 U.S.C. 83145. Review and Appeal of a Release or
Detention Order

(@) Review of a release order. If a person is ordered released by a
magistrate [United States magistrate judge], or by a person other than a
judge of a court having original jurisdiction over the offense and other
than a Federal appellate court—

(1) the attorney for the Government may file, with the court
having original jurisdiction over the offense, a motion for revocation of
the order or amendment of the conditions of release; and

(2) the person may file, with the court having original jurisdiction
over the offense, a motion for amendment of the conditions of release.
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The motion shall be determined promptly.

(b) Review of a detention order. If a person is ordered detained by a
magistrate [United States magistrate judge], or by a person other than a
judge of a court having original jurisdiction over the offense and other
than a Federal appellate court, the person may file, with the court having
original jurisdiction over the offense, a motion for revocation or
amendment of the order. The motion shall be determined promptly.

(c) Appeal from a release or detention order. An appeal from a
release or detention order, or from a decision denying revocation or
amendment of such an order, is governed by the provisions of section 1291
of title 28 and section 3731 of this title. The appeal shall be determined
promptly. A person subject to detention pursuant to section 3143(a)(2) or
(b)(2), and who meets the conditions of release set forth in section
3143(a)(1) or (b)(1), may be ordered released, under appropriate
conditions, by the judicial officer if it is clearly shown that there are
exceptional reasons why such person’s detention would not be appropriate.

18 U.S.C. 83146. Penalty for Failure to Appear

(a) Offense. Whoever, having been released under this chapter [18
U.S.C. 88 3141 et seq.] knowingly—
(1) fails to appear before a court as required by the conditions of
release; or
(2) fails to surrender for service of sentence pursuant to a court
order; shall be punished as provided in subsection (b) of this section.
(b) Punishment.
(1) The punishment for an offense under this section is—

(A) if the person was released in connection with a charge of,
or while awaiting sentence, surrender for service of sentence, or
appeal or certiorari after conviction for —

(i) an offense punishable by death, life imprisonment, or
imprisonment for a term of 15 years or more, a fine under this title
or imprisonment for not more than ten years, or both;

(if) an offense punishable by imprisonment for a term of
five years or more, a fine under this title or imprisonment for not
more than five years, or both;

(iii) any other felony, a fine under this title or imprisonment
for not more than two years, or both; or

(iv) a misdemeanor, a fine under this title or imprisonment
for not more than one year, or both; and
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(B) if the person was released for appearance as a material
witness, a fine under this chapter [18 U.S.C. 88 3141 et seq.] or
imprisonment for not more than one year, or both.

(2) A term of imprisonment imposed under this section shall be
consecutive to the sentence of imprisonment for any other offense.

(c) Affirmative defense. It is an affirmative defense to a prosecution
under this section that uncontrollable circumstances prevented the person
from appearing or surrendering, and that the person did not contribute to
the creation of such circumstances in reckless disregard of the requirement
to appear or surrender, and that the person appeared or surrendered as soon
as such circumstances ceased to exist.

(d) Declaration of forfeiture. If a person fails to appear before a
court as required, and the person executed an appearance bond pursuant to
section 3142(b) of this title or is subject to the release condition set forth in
clause (xi) or (xii) of section 3142(c)(1)(B) of this title, the judicial officer
may, regardless of whether the person has been charged with an offense
under this section, declare any property designated pursuant to that section
to be forfeited to the United States.

18 U.S.C. §3147. Penalty for an Offense Committed While on
Release

A person convicted of an offense committed while released under
this chapter [18 U.S.C. 88 3141 et seq.] shall be sentenced, in addition to
the sentence prescribed for the offense, to —

(1) aterm of imprisonment of not more than ten years if the
offense is a felony; or

(2) aterm of imprisonment of not more than one year if the
offense is a misdemeanor.

A term of imprisonment imposed under this section shall be
consecutive to any other sentence of imprisonment.

18 U.S.C. §3148. Sanctions for Violation of a Release Condition
(@) Awvailable sanctions. A person who has been released pursuant to
the provisions of section 3142 of this title, and who has violated a

condition of his release, is subject to a revocation of release, an order of
detention, and a prosecution for contempt of court.
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(b) Revocation of release. The attorney for the Government may
initiate a proceeding for revocation of an order of release by filing a
motion with the district court. A judicial officer may issue a warrant for
the arrest of a person charged with violating a condition of release, and the
person shall be brought before a judicial officer in the district in which
such person’s arrest was ordered for a proceeding in accordance with this
section. To the extent practicable, a person charged with violating the
condition of release that such person not commit a Federal, State, or local
crime during the period of release, shall be brought before the judicial
officer who ordered the release and whose order is alleged to have been
violated. The judicial officer shall enter an order of revocation and
detention if, after a hearing, the judicial officer—

(1) finds that there is—

(A) probable cause to believe that the person has committed a
Federal, State, or local crime while on release; or

(B) clear and convincing evidence that the person has violated
any other condition of release; and

(2) finds that—

(A) based on the factors set forth in section 3142(g) of this
title, there is no condition or combination of conditions of release
that will assure that the person will not flee or pose a danger to the
safety of any other person or the community; or

(B) the person is unlikely to abide by any condition or
combination of conditions of release.
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If there is probable cause to believe that, while on release, the person
committed a Federal, State, or local felony, a rebuttable presumption arises
that no condition or combination of conditions will assure that the person
will not pose a danger to the safety of any other person or the community.
If the judicial officer finds that there are conditions of release that will
assure that the person will not flee or pose a danger to the safety of any
other person or the community, and that the person will abide by such
conditions, the judicial officer shall treat the person in accordance with the
provisions of section 3142 of this title and may amend the conditions of
release accordingly.

(c) Prosecution for contempt. The judicial officer may commence a
prosecution for contempt, under section 401 of this title, if the person has
violated a condition of release.

18 U.S.C. 83149. Surrender of an Offender by a Surety

A person charged with an offense, who is released upon the
execution of an appearance bond with a surety, may be arrested by the
surety, and if so arrested, shall be delivered promptly to a United States
marshal and brought before a judicial officer. The judicial officer shall
determine in accordance with the provisions of section 3148(b) whether to
revoke the release of the person, and may absolve the surety of
responsibility to pay all or part of the bond in accordance with the
provisions of Rule 46 of the Federal Rules of Criminal Procedure. The
person so committed shall be held in official detention until released
pursuant to this chapter [18 U.S.C. 88 3141 et seq.] or another provision of
law.

18 U.S.C. §3150. Applicability to a Case Removed from a State
Court

The provisions of this chapter [18 U.S.C. 88 3141 et seq.] apply to a
criminal case removed to a Federal court from a State court.
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Speedy Trial Act of 1974 (as amended)

18 U.S.C. §3161. Time Limits and Exclusions

(@) In any case involving a defendant charged with an offense, the
appropriate judicial officer, at the earliest practicable time, shall, after
consultation with the counsel for the defendant and the attorney for the
Government, set the case for trial on a day certain, or list it for trial on a
weekly or other short-term trial calendar at a place within the judicial
district, so as to assure a speedy trial.

(b) Any information or indictment charging an individual with the
commission of an offense shall be filed within thirty days from the date on
which such individual was arrested or served with a summons in
connection with such charges. If an individual has been charged with a
felony in a district in which no grand jury has been in session during such
thirty-day period, the period of time for filing of the indictment shall be
extended an additional thirty days.

(¢) (1) In any case in which a plea of not guilty is entered, the trial
of a defendant charged in an information or indictment with the
commission of an offense shall commence within seventy days from the
filing date (and making public) of the information or indictment, or from
the date the defendant has appeared before a judicial officer of the court in
which such charge is pending, whichever date last occurs. If a defendant
consents in writing to be tried before a magistrate [United States
magistrate judge] on a complaint, the trial shall commence within seventy
days from the date of such consent.

(2) Unless the defendant consents in writing to the contrary, the
trial shall not commence less than thirty days from the date on which
the defendant first appears through counsel or expressly waives counsel
and elects to proceed pro se.

(d) (1) If any indictment or information is dismissed upon motion of
the defendant, or any charge contained in a complaint filed against an
individual is dismissed or otherwise dropped, and thereafter a complaint is
filed against such defendant or individual charging him with the same
offense or an offense based on the same conduct or arising from the same
criminal episode, or an information or indictment is filed charging such
defendant with the same offense or an offense based on the same conduct
or arising from the same criminal episode, the provisions of subsections
(b) and (c) of this section shall be applicable with respect to such
subsequent complaint, indictment, or information, as the case may be.

(2) If the defendant is to be tried upon an indictment or
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information dismissed by a trial court and reinstated following an
appeal, the trial shall commence within seventy days from the date the
action occasioning the trial becomes final, except that the court retrying
the case may extend the period for trial not to exceed one hundred and
eighty days from the date the action occasioning the trial becomes final
if the unavailability of witnesses or other factors resulting from the
passage of time shall make trial within seventy days impractical. The
periods of delay enumerated in section 3161(h) are excluded in
computing the time limitations specified in this section. The sanctions
of section 3162 apply to this subsection.

(e) If the defendant is to be tried again following a declaration by
the trial judge of a mistrial or following an order of such judge for a new
trial, the trial shall commence within seventy days from the date the action
occasioning the retrial becomes final. If the defendant is to be tried again
following an appeal or a collateral attack, the trial shall commence within
seventy days from the date the action occasioning the retrial becomes
final, except that the court retrying the case may extend the period for
retrial not to exceed one hundred and eighty days from the date the action
occasioning the retrial becomes final if unavailability of witnesses or other
factors resulting from passage of time shall make trial within seventy days
impractical. The periods of delay enumerated in section 3161(h) are
excluded in computing the time limitations specified in this section. The
sanctions of section 3162 apply to this subsection.

(f) Notwithstanding the provisions of subsection (b) of this section,
for the first twelve-calendar-month period following the effective date of
this section as set forth in section 3163(a) of this chapter[,] the time limit
imposed with respect to the period between arrest and indictment by
subsection (b) of this section shall be sixty days, for the second such
twelve-month period such time limit shall be forty-five days and for the
third such period such time limit shall be thirty-five days.

(9) Notwithstanding the provisions of subsection (c) of this section,
for the first twelve-calendar-month period following the effective date of
this section as set forth in section 3163(b) of this chapter, the time limit
with respect to the period between arraignment and trial imposed by
subsection (c) of this section shall be one hundred and eighty days, for the
second such twelve-month period such time limit shall be one hundred and
twenty days, and for the third such period such time limit with respect to
the period between arraignment and trial shall be eighty days.

(h) The following periods of delay shall be excluded in computing
the time within which an information or an indictment must be filed, or in
computing the time within which the trial of any such offense must
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commence:
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(1) Any period of delay resulting from other proceedings
concerning the defendant, including but not limited to—

(A) delay resulting from any proceeding, including any
examinations, to determine the mental competency or physical
capacity of the defendant;

(B) delay resulting from trial with respect to other charges
against the defendant;

(C) delay resulting from any interlocutory appeal;

(D) delay resulting from any pretrial motion, from the filing of
the motion through the conclusion of the hearing on, or other prompt
disposition of, such motion;

(E) delay resulting from any proceeding relating to the transfer
of a case or the removal of any defendant from another district under
the Federal Rules of Criminal Procedure;

(F) delay resulting from transportation of any defendant from
another district, or to and from places of examination or
hospitalization, except that any time consumed in excess of ten days
from the date an order of removal or an order directing such
transportation, and the defendant’s arrival at the destination shall be
presumed to be unreasonable;

(G) delay resulting from consideration by the court of a
proposed plea agreement to be entered into by the defendant and the
attorney for the Government; and

(H) delay reasonably attributable to any period, not to exceed
thirty days, during which any proceeding concerning the defendant is
actually under advisement by the court.

(2) Any period of delay during which prosecution is deferred by
the attorney for the Government pursuant to written agreement with the
defendant, with the approval of the court, for the purpose of allowing
the defendant to demonstrate his good conduct.

(3) (A) Any period of delay resulting from the absence or
unavailability of the defendant or an essential witness.

(B) For purposes of subparagraph (A) of this paragraph, a
defendant or an essential witness shall be considered absent when his
whereabouts are unknown and, in addition, he is attempting to avoid
apprehension or prosecution or his whereabouts cannot be
determined by due diligence. For purposes of such subparagraph, a
defendant or an essential witness shall be considered unavailable
whenever his whereabouts are known but his presence for trial
cannot be obtained by due diligence or he resists appearing at or



being returned for trial.

(4) Any period of delay resulting from the fact that the defendant
is mentally incompetent or physically unable to stand trial.

(5) If the information or indictment is dismissed upon motion of
the attorney for the Government and thereafter a charge is filed against
the defendant for the same offense, or any offense required to be joined
with that offense, any period of delay from the date the charge was
dismissed to the date the time limitation would commence to run as to
the subsequent charge had there been no previous charge.

(6) A reasonable period of delay when the defendant is joined for
trial with a codefendant as to whom the time for trial has not run and no
motion for severance has been granted.

(7) (A) Any period of delay resulting from a continuance granted
by any judge on his own motion or at the request of the defendant or his
counsel or at the request of the attorney for the Government, if the
judge granted such continuance on the basis of his findings that the ends
of justice served by taking such action outweigh the best interest of the
public and the defendant in a speedy trial. No such period of delay
resulting from a continuance granted by the court in accordance with
this paragraph shall be excludable under this subsection unless the court
sets forth, in the record of the case, either orally or in writing, its
reasons for finding that the ends of justice served by the granting of
such continuance outweigh the best interests of the public and the
defendant in a speedy trial.

(B) The factors, among others, which a judge shall consider in
determining whether to grant a continuance under subparagraph (A)
of this paragraph in any case are as follows:

(i) Whether the failure to grant such a continuance in the
proceeding would be likely to make a continuation of such
proceeding impossible, or result in a miscarriage of justice.

(if) Whether the case is so unusual or so complex, due to
the number of defendants, the nature of the prosecution, or the
existence of novel questions of fact or law, that it is unreasonable
to expect adequate preparation for pretrial proceedings or for the
trial itself within the time limits established by this section.

(iif) Whether, in a case in which arrest precedes indictment,
delay in the filing of the indictment is caused because the arrest
occurs at a time such that it is unreasonable to expect return and
filing of the indictment within the period specified in section
3161(b) or because the facts upon which the grand jury must base
its determination are unusual or complex.
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(iv) Whether the failure to grant such a continuance in a
case that, taken as a whole, is not so unusual or so complex as to
fall within clause (ii), would deny the defendant reasonable time
to obtain counsel, would unreasonably deny the defendant or the
Government continuity of counsel, or would deny counsel for the
defendant or the attorney for the Government the reasonable time
necessary for effective preparation, taking into account the
exercise of due diligence.

(C) No continuance under subparagraph (A) of this paragraph
shall be granted because of general congestion of the court’s
calendar, or lack of diligent preparation or failure to obtain available
witnesses on the part of the attorney for the Government.

(8) Any period of delay, not to exceed one year, ordered by a
district court upon an application of a party and a finding by a
preponderance of the evidence that an official request, as defined in
section 3292 of this title, has been made for evidence of any such
offense and that it reasonably appears, or reasonably appeared at the
time the request was made, that such evidence is, or was, in such foreign
country.

(i) If trial did not commence within the time limitation specified in

section 3161 because the defendant had entered a plea of guilty or nolo
contendere subsequently withdrawn to any or all charges in an indictment
or information, the defendant shall be deemed indicted with respect to all
charges therein contained within the meaning of section 3161 on the day
the order permitting withdrawal of the plea becomes final.

() (1) If the attorney for the Government knows that a person

charged with an offense is serving a term of imprisonment in any penal
institution, he shall promptly—
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(A) undertake to obtain the presence of the prisoner for trial; or

(B) cause a detainer to be filed with the person having custody
of the prisoner and request him to so advise the prisoner and to
advise the prisoner of his right to demand trial.

(2) If the person having custody of such prisoner receives a
detainer, he shall promptly advise the prisoner of the charge and of the
prisoner’s right to demand trial. If at any time thereafter the prisoner
informs the person having custody that he does demand trial, such
person shall cause notice to that effect to be sent promptly to the
attorney for the Government who caused the detainer to be filed.

(3) Upon receipt of such notice, the attorney for the Government
shall promptly seek to obtain the presence of the prisoner for trial.

(4) When the person having custody of the prisoner receives



from the attorney for the Government a properly supported request for
temporary custody of such prisoner for trial, the prisoner shall be made
available to that attorney for the Government (subject, in cases of
interjurisdictional transfer, to any right of the prisoner to contest the
legality of his delivery).

(k) (1) If the defendant is absent (as defined by subsection
(h)(3)) on the day set for trial, and the defendant’s subsequent appearance
before the court on a bench warrant or other process or surrender to the
court occurs more than twenty-one days after the day set for trial, the
defendant shall be deemed to have first appeared before a judicial officer
of the court in which the information or indictment is pending within the
meaning of subsection (c) on the date of the defendant’s subsequent
appearance before the court.

(2) If the defendant is absent (as defined by subsection (h)(3)) on
the day set for trial, and the defendant’s subsequent appearance before
the court on a bench warrant or other process or surrender to the court
occurs not more than twenty-one days after the day set for trial, the time
limit required by subsection (c), as extended by subsection (h), shall be
further extended by twenty-one days.

18 U.S.C. §3162. Sanctions

@ (1) If, in the case of any individual against whom a
complaint is filed charging such individual with an offense, no indictment
or information is filed within the time limit required by section 3161(b) as
extended by section 3161(h) of this chapter, such charge against that
individual contained in such complaint shall be dismissed or otherwise
dropped. In determining whether to dismiss the case with or without
prejudice, the court shall consider, among others, each of the following
factors: the seriousness of the offense; the facts and circumstances of the
case which led to the dismissal; and the impact of a reprosecution on the
administration of this chapter [18 U.S.C. 8§ 3161 et seq.] and on the
administration of justice.

(2) If a defendant is not brought to trial within the time limit
required by section 3161(c) as extended by section 3161(h), the
information or indictment shall be dismissed on motion of the
defendant. The defendant shall have the burden of proof of supporting
such motion but the Government shall have the burden of going forward
with the evidence in connection with any exclusion of time under
subparagraph 3161(h)(3).
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In determining whether to dismiss the case with or without prejudice,
the court shall consider, among others, each of the following factors: the
seriousness of the offense; the facts and circumstances of the case which
led to the dismissal; and the impact of a reprosecution on the
administration of this chapter [18 U.S.C. 88 3161 et seq.] and on the
administration of justice. Failure of the defendant to move for dismissal
prior to trial or entry of a plea of guilty or nolo contendere shall constitute
a waiver of the right to dismissal under this section.

(b) In any case in which counsel for the defendant or the attorney
for the Government

(1) knowingly allows the case to be set for trial without
disclosing the fact that a necessary witness would be unavailable for
trial;

(2) files a motion solely for the purpose of delay, which he knows
is totally frivolous and without merit;

(3) makes a statement for the purpose of obtaining a continuance
that he knows to be false and that is material to the granting of a
continuance; or

(4) otherwise willfully fails to proceed to trial without
justification consistent with section 3161 of this chapter, the court may
punish any such counsel or attorney, as follows:

(A) in the case of an appointed defense counsel, by reducing
the amount of compensation that otherwise would have been paid to
such counsel pursuant to section 3006A of this title in an amount not
to exceed 25 per centum thereof;

(B) in the case of a counsel retained in connection with the
defense of a defendant, by imposing on such counsel a fine of not to
exceed 25 per centum of the compensation to which he is entitled in
connection with his defense of such defendant;

(C) by imposing on any attorney for the Government a fine of
not to exceed $250;

(D) by denying any such counsel or attorney for the
Government the right to practice before the court considering such
case for a period of not to exceed 90 days; or

(E) by filing a report with an appropriate disciplinary
committee.

The authority to punish provided for by this subsection shall be in
addition to any other authority or power available to such court.

(c) The court shall follow procedures established in the Federal
Rules of Criminal Procedure in punishing any counsel or attorney for the
Government pursuant to this section.
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18 U.S.C. 83164. Persons Detained or Designated As Being of

High Risk

(@) The trial or other disposition of cases involving—

(1) a detained person who is being held in detention solely
because he is awaiting trial, and

(2) a released person who is awaiting trial and has been
designated by the attorney for the Government as being of high risk,
shall be accorded priority.

(b) The trial of any person described in subsection (a)(l) or (a)(2) of
this section shall commence not later than ninety days following the
beginning of such continuous detention or designation of high risk by the
attorney for the Government. The periods of delay enumerated in section
3161(h) are excluded in computing the time limitation specified in this
section.

(c) Failure to commence trial of a detainee as specified in
subsection (b), through no fault of the accused or his counsel, or failure to
commence trial of a designated releasee as specified in subsection (b),
through no fault of the attorney for the Government, shall result in the
automatic review by the court of the conditions of release. No detainee, as
defined in subsection (a), shall be held in custody pending trial after the
expiration of such ninety-day period required for the commencement of
his trial. A designated releasee, as defined in subsection (a), who is found
by the court to have intentionally delayed the trial of his case shall be
subject to an order of the court modifying his nonfinancial conditions of
release under this title to insure that he shall appear at trial as required.

18 U.S.C. §3173. Sixth Amendment Rights

No provision of this chapter [18 U.S.C. 8§ 3161 et seq.] shall be
interpreted as a bar to any claim of denial of speedy trial as required by
amendment V1 of the Constitution.
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Jencks Act

18 U.S.C. §3500. Demands for Production of Statements and
Reports of Witnesses

(@ In any criminal prosecution brought by the United States, no
statement or report in the possession of the United States which was made
by a Government witness or prospective Government witness (other than
the defendant) shall be the subject of subpoena, discovery, or inspection
until said witness has testified on direct examination in the trial of the
case.

(b) After a witness called by the United States has testified on
direct examination, the court shall, on motion of the defendant, order the
United States to produce any statement (as hereinafter defined) of the
witness in the possession of the United States which relates to the subject
matter as to which the witness has testified. If the entire contents of any
such statement relate to the subject matter of the testimony of the witness,
the court shall order it to be delivered directly to the defendant for his
examination and use.

(c) If the United States claims that any statement ordered to be
produced under this section contains matter which does not relate to the
subject matter of the testimony of the witness, the court shall order the
United States to deliver such statement for the inspection of the court in
camera. Upon such delivery the court shall excise the portions of such
statement which do not relate to the subject matter of the testimony of the
witness. With such material excised, the court shall then direct delivery of
such statement to the defendant for his use. If, pursuant to such procedure,
any portion of such statement is withheld from the defendant and the
defendant objects to such withholding, and the trial is continued to an
adjudication of the guilt of the defendant, the entire text of such statement
shall be preserved by the United States and, in the event the defendant
appeals, shall be made available to the appellate court for the purpose of
determining the correctness of the ruling of the trial judge. Whenever any
statement is delivered to a defendant pursuant to this section, the court in
its discretion, upon application of said defendant, may recess proceedings
in the trial for such time as it may determine to be reasonably required for
the examination of such statement by said defendant and his preparation
for its use in the trial.

(d) If the United States elects not to comply with an order of the
court under subsection (b) or (c) hereof to deliver to the defendant any
such statement, or such portion thereof as the court may direct, the court
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shall strike from the record the testimony of the witness, and the trial shall
proceed unless the court in its discretion shall determine that the interests
of justice require that a mistrial be declared.

(e) The term ‘statement,”” as used in subsections (b), (¢), and (d) of
this section in relation to any witness called by the United States, means—

(1) a written statement made by said witness and signed or
otherwise adopted or approved by him;

(2) astenographic, mechanical, electrical, or other recording, or a
transcription thereof, which is a substantially verbatim recital of an oral
statement made by said witness and recorded contemporaneously with
the making of such oral statement; or

(3) a statement, however taken or recorded, or a transcription
thereof, if any, made by said witness to a grand jury.

Criminal Appeals Act of 1970 (as amended)
18 U.S.C. §3731. Appeal by United States

In a criminal case an appeal by the United States shall lie to a court
of appeals from a decision, judgment, or order of a district court
dismissing an indictment or information or granting a new trial after
verdict or judgment, as to any one or more counts, or any part thereof,
except that no appeal shall lie where the double jeopardy clause of the
United States Constitution prohibits further prosecution.

An appeal by the United States shall lie to a court of appeals from a
decision or order of a district court suppressing or excluding evidence or
requiring the return of seized property in a criminal proceeding, not made
after the defendant has been put in jeopardy and before the verdict or
finding on an indictment or information, if the United States attorney
certifies to the district court that the appeal is not taken for purpose of
delay and that the evidence is a substantial proof of a fact material in the
proceeding.

An appeal by the United States shall lie to a court of appeals from a
decision or order, entered by a district court of the United States, granting
the release of a person charged with or convicted of an offense, or denying
a motion for revocation of, or modification of the conditions of, a decision
or order granting release.

The appeal in all such cases shall be taken within thirty days after the
decision, judgment, or order has been rendered and shall be diligently
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prosecuted.

The provisions of this section shall be liberally construed to

effectuate its purposes.

Crime Victims’ Rights Act

18 U.S.C. §3771. Crime Victims’ Rights
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(@) Rights of crime victims. — A crime victim has the following

rights:

(1) The right to be reasonably protected from the accused.

(2) The right to reasonable, accurate, and timely notice of any
public court proceeding, or any parole proceeding, involving the crime
or of any release or escape of the accused.

(3) The right not to be excluded from any such public court
proceeding, unless the court, after receiving clear and convincing
evidence, determines that testimony by the victim would be materially
altered if the victim heard other testimony at that proceeding.

(4) The right to be reasonably heard at any public proceeding in
the district court involving release, plea, sentencing, or any parole
proceeding.

(5) The reasonable right to confer with the attorney for the
Government in the case.

(6) The right to full and timely restitution as provided in law.

(7) The right to proceedings free from unreasonable delay.

(8) The right to be treated with fairness and with respect for the
victim’s dignity and privacy.

(9) The right to be informed in a timely manner of any plea
bargain or deferred prosecution agreement.

(10) The right to be informed of the rights under this section and
the services described in section 503(c) of the Victims’ Rights and
Restitution Act of 1990 (42 U.S.C. 10607(c)) and provided contact
information for the Office of the Victims’ Rights Ombudsman of the
Department of Justice.

(b) Rights afforded. —

(1) In general. — In any court proceeding involving an offense
against a crime victim, the court shall ensure that the crime victim is
afforded the rights described in subsection (a). Before making a
determination described in subsection (a)(3), the court shall make every



effort to permit the fullest attendance possible by the victim and shall
consider reasonable alternatives to the exclusion of the victim from the
criminal proceeding. The reasons for any decision denying relief under
this chapter shall be clearly stated on the record.

(2) Habeas corpus proceedings. —

(A) In general.—In a Federal habeas corpus proceeding arising
out of a State conviction, the court shall ensure that a crime victim is
afforded the rights described in paragraphs (3), (4), (7), and (8) of
subsection (a).

(B) Enforcement. —

(i) In general. — These rights may be enforced by the
crime victim or the crime victim’s lawful representative in the
manner described in paragraphs (1) and (3) of subsection (d).

(if) Multiple victims. — In a case involving multiple
victims, subsection (d)(2) shall also apply.

(C) Limitation.—This paragraph relates to the duties of a court
in relation to the rights of a crime victim in Federal habeas corpus
proceedings arising out of a State conviction, and does not give rise
to any obligation or requirement applicable to personnel of any
agency of the Executive Branch of the Federal Government.

(D) Definition.—For purposes of this paragraph, the term
“‘crime victim’’ means the person against whom the State offense is
committed or, if that person is killed or incapacitated, that person’s
family member or other lawful representative.

(c) Best efforts to accord rights. —

(1) Government. — Officers and employees of the Department of
Justice and other departments and agencies of the United States
engaged in the detection, investigation, or prosecution of crime shall
make their best efforts to see that crime victims are notified of, and
accorded, the rights described in subsection (a).

(2) Advice of attorney.—The prosecutor shall advise the crime
victim that the crime victim can seek the advice of an attorney with
respect to the rights described in subsection (a).

(3) Notice. — Notice of release otherwise required pursuant to
this chapter shall not be given if such notice may endanger the safety of
any person.

(d) Enforcement and limitations. —

(1) Rights.—The crime victim or the crime victim’s lawful
representative, and the attorney for the Government may assert the
rights described in subsection (a). A person accused of the crime may
not obtain any form of relief under this chapter.
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(2) Multiple crime victims. — In a case where the court finds that
the number of crime victims makes it impracticable to accord all of the
crime victims the rights described in subsection (a), the court shall
fashion a reasonable procedure to give effect to this chapter that does
not unduly complicate or prolong the proceedings.

(3) Motion for relief and writ of mandamus.—The rights
described in subsection (a) shall be asserted in the district court in which
a defendant is being prosecuted for the crime or, if no prosecution is
underway, in the district court in the district in which the crime
occurred. The district court shall take up and decide any motion
asserting a victim’s right forthwith. If the district court denies the relief
sought, the movant may petition the court of appeals for a writ of
mandamus. The court of appeals may issue the writ on the order of a
single judge pursuant to circuit rule or the Federal Rules of Appellate
Procedure. The court of appeals shall take up and decide such
application forthwith within 72 hours after the petition has been filed,
unless the litigants, with the approval of the court, have stipulated to a
different time period for consideration. In deciding such application, the
court of appeals shall apply ordinary standards of appellate review. In
no event shall proceedings be stayed or subject to a continuance of more
than five days for purposes of enforcing this chapter. If the court of
appeals denies the relief sought, the reasons for the denial shall be
clearly stated on the record in a written opinion.

(4) Error. — In any appeal in a criminal case, the Government
may assert as error the district court’s denial of any crime victim’s right
in the proceeding to which the appeal relates.



(5) Limitation on relief. — In no case shall a failure to afford a
right under this chapter provide grounds for a new trial. A victim may
make a motion to re-open a plea or sentence only if—

(A) the victim has asserted the right to be heard before or
during the proceeding at issue and such right was denied;

(B) the victim petitions the court of appeals for a writ of
mandamus within 14 days; and

(C) in the case of a plea, the accused has not pled to the highest
offense charged. This paragraph does not affect the victim’s right to
restitution as provided in title 18, United States Code.

(6) No cause of action. — Nothing in this chapter shall be
construed to authorize a cause of action for damages or to create, to
enlarge, or to imply any duty or obligation to any victim or other person
for the breach of which the United States or any of its officers or
employees could be held liable in damages. Nothing in this chapter shall
be construed to impair the prosecutorial discretion of the Attorney
General or any officer under his direction.

(e) Definitions.—For the purposes of this chapter:

(1) Court of appeals.—The term ‘‘court of appeals’” means—

(A) the United States court of appeals for the judicial district in
which a defendant is being prosecuted; or

(B) for a prosecution in the Superior Court of the District of
Columbia, the District of Columbia Court of Appeals.

(2) Crime victim. —

(A) In general.—The term ‘‘crime victim’’ means a person
directly and proximately harmed as a result of the commission of a
Federal offense or an offense in the District of Columbia.

(B) Minors and certain other victims.—In the case of a crime
victim who is under 18 years of age, incompetent, incapacitated, or
deceased, the legal guardians of the crime victim or the
representatives of the crime victim’s estate, family members, or any
other persons appointed as suitable by the court, may assume the
crime victim’s rights under this chapter, but in no event shall the
defendant be named as such guardian or representative.

(3) District court; court.—The terms “‘district court’” and ‘‘court’’
include the Superior Court of the District of Columbia.

(f) Procedures to promote compliance. —

(1) Regulations. — Not later than 1 year after the date of
enactment of this chapter, the Attorney General of the United States
shall promulgate regulations to enforce the rights of crime victims and
to ensure compliance by responsible officials with the obligations
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described in law respecting crime victims.

(2) Contents.—The regulations promulgated under paragraph

(1) shall—

(A) designate an administrative authority within the
Department of Justice to receive and investigate complaints relating
to the provision or violation of the rights of a crime victim;

(B) require a course of training for employees and offices of
the Department of Justice that fail to comply with provisions of
Federal law pertaining to the treatment of crime victims, and
otherwise assist such employees and offices in responding more
effectively to the needs of crime victims;

(C) contain disciplinary sanctions, including suspension or
termination from employment, for employees of the Department of
Justice who willfully or wantonly fail to comply with provisions of
Federal law pertaining to the treatment of crime victims; and

(D) provide that the Attorney General, or the designee of the
Attorney General, shall be the final arbiter of the complaint, and that
there shall be no judicial review of the final decision of the Attorney
General by a complainant.

Habeas Corpus Act of 1867 (as amended by Antiterrorism and Effective
Death Penalty Act of 1996)

28 U.S.C. 8§2241. Power to Grant Writ
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(@) Writs of habeas corpus may be granted by the Supreme Court,

any justice thereof, the district courts, and any circuit judge within their
respective jurisdictions. The order of a circuit judge shall be entered in the
records of the district court of the district wherein the restraint complained
of is had.

(b) The Supreme Court, any justice thereof, and any circuit judge

may decline to entertain an application for a writ of habeas corpus and
may transfer the application for hearing and determination to the district
court having jurisdiction to entertain it.

(c) The writ of habeas corpus shall not extend to a prisoner unless

(1) He is in custody under or by color of the authority of the

United States or is committed for trial before some court thereof; or

(2) He is in custody for an act done or omitted in pursuance of an



Act of Congress, or an order, process, judgment or decree of a court or
judge of the United States; or

(3) He is in custody in violation of the Constitution or laws or
treaties of the United States; or

(4) He, being a citizen of a foreign state and domiciled therein, is
in custody for an act done or omitted under any alleged right, title,
authority, privilege, protection, or exemption claimed under the
commission, order or sanction of any foreign state, or under color
thereof, the validity and effect of which depend upon the law of nations;
or

(5) Itis necessary to bring him into court to testify or for trial.

(d) Where an application for a writ of habeas corpus is made by a
person in custody under the judgment and sentence of a State court of a
State which contains two or more Federal judicial districts, the application
may be filed in the district court for the district wherein such person is in
custody or in the district court for the district within which the State court
was held which convicted and sentenced him and each of such district
courts shall have concurrent jurisdiction to entertain the application. The
district court for the district wherein such an application is filed in the
exercise of its discretion and in furtherance of justice may transfer the
application to the other district court for hearing and determination.

(e) [NOTE—This provision, which was added to the statute as part
of the Detainee Treatment Act of 2005 and which purported to deny access
to habeas corpus for aliens detained by the U.S. Department of Defense at
Guantanamo Bay as alleged ‘‘enemy combatants,” was held
unconstitutional by the U.S. Supreme Court in Boumediene v. Bush, 553
U.S. 723 (2008). See the main casebook, Chapter 17, at pages 1673-1674,
for further discussion of Boumediene —EDS.]

28 U.S.C. §2242. Application

Application for a writ of habeas corpus shall be in writing signed and
verified by the person for whose relief it is intended or by someone acting
in his behalf.

It shall allege the facts concerning the applicant’s commitment or
detention, the name of the person who has custody over him and by virtue
of what claim or authority, if known.

It may be amended or supplemented as provided in the rules of
procedure applicable to civil actions.

If addressed to the Supreme Court, a justice thereof, or a circuit
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judge, it shall state the reasons for not making application to the district
court of the district in which the applicant is held.

28 U.S.C. 8§2243. Issuance of Writ; Return; Hearing; Decision

A court, justice, or judge entertaining an application for a writ of
habeas corpus shall forthwith award the writ or issue an order directing the
respondent to show cause why the writ should not be granted, unless it
appears from the application that the applicant or person detained is not
entitled thereto.

The writ, or order to show cause, shall be directed to the person
having custody of the person detained. It shall be returned within three
days unless for good cause additional time, not exceeding twenty days, is
allowed.

The person to whom the writ or order is directed shall make a return
certifying the true cause of the detention.

When the writ or order is returned a day shall be set for hearing, not
more than five days after the return unless for good cause additional time
is allowed.

Unless the application for the writ and the return present only issues
of law, the person to whom the writ is directed shall be required to produce
at the hearing the body of the person detained.

The applicant or the person detained may, under oath, deny any of
the facts set forth in the return or allege any other material facts.

The return and all suggestions made against it may be amended, by
leave of court, before or after being filed.

The court shall summarily hear and determine the facts and dispose
of the matter as law and justice require.

28 U.S.C. §2244. Finality of Determination

(@) No circuit or district judge shall be required to entertain an
application for a writ of habeas corpus to inquire into the detention of a
person pursuant to a judgment of a court of the United States if it appears
that the legality of such detention has been determined by a judge or court
of the United States on a prior application for a writ of habeas corpus,
except as provided in section 2255.

(b) (1) A claim presented in a second or successive habeas
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corpus application under section 2254 that was presented in a prior
application shall be dismissed.

(2) A claim presented in a second or successive habeas corpus
application under section 2254 that was not presented in a prior
application shall be dismissed unless—

(A) the applicant shows that the claim relies on a new rule of
constitutional law, made retroactive to cases on collateral review by
the Supreme Court, that was previously unavailable; or

(B) (i) the factual predicate for the claim could not have been
discovered previously through the exercise of due diligence; and

(ii) the facts underlying the claim, if proven and viewed in
light of the evidence as a whole, would be sufficient to establish
by clear and convincing evidence that, but for constitutional error,
no reasonable factfinder would have found the applicant guilty of
the underlying offense.

(3) (A) Before a second or successive application permitted by
this section is filed in the district court, the applicant shall move in the
appropriate court of appeals for an order authorizing the district court to
consider the application.

(B) A motion in the court of appeals for an order authorizing
the district court to consider a second or successive application shall
be determined by a three-judge panel of the court of appeals.

(C) The court of appeals may authorize the filing of a second
or successive application only if it determines that the application
makes a prima facie showing that the application satisfies the
requirements of this subsection.

(D) The court of appeals shall grant or deny the authorization
to file a second or successive application not later than 30 days after
the filing of the motion.

(E) The grant or denial of an authorization by a court of
appeals to file a second or successive application shall not be
appealable and shall not be the subject of a petition for rehearing or
for a writ of certiorari.

(4) A district court shall dismiss any claim presented in a second
or successive application that the court of appeals has authorized to be
filed unless the applicant shows that the claim satisfies the requirements
of this section.

(c) In a habeas corpus proceeding brought in behalf of a person in
custody pursuant to the judgment of a State court, a prior judgment of the
Supreme Court of the United States on an appeal or review by a writ of
certiorari at the instance of the prisoner of the decision of such State court,
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shall be conclusive as to all issues of fact or law with respect to an asserted
denial of a Federal right which constitutes ground for discharge in a
habeas corpus proceeding, actually adjudicated by the Supreme Court
therein, unless the applicant for the writ of habeas corpus shall plead and
the court shall find the existence of a material and controlling fact which
did not appear in the record of the proceeding in the Supreme Court and
the court shall further find that the applicant for the writ of habeas corpus
could not have caused such fact to appear in such record by the exercise of
reasonable diligence.

(d) (1) A one-year period of limitation shall apply to an application
for a writ of habeas corpus by a person in custody pursuant to the
judgment of a State court. The limitation period shall run from the latest
of—

(A) the date on which the judgment became final by the
conclusion of direct review or the expiration of the time for seeking
such review;

(B) the date on which the impediment to filing an application
created by State action in violation of the Constitution or laws of the
United States is removed, if the applicant was prevented from filing
by such State action;

(C) the date on which the constitutional right asserted was
initially recognized by the Supreme Court, if the right has been
newly recognized by the Supreme Court and made retroactively
applicable to cases on collateral review; or

(D) the date on which the factual predicate of the claim or
claims presented could have been discovered through the exercise of
due diligence.

(2) The time during which a properly filed application for State
post-conviction or other collateral review with respect to the pertinent
judgment or claim is pending shall not be counted toward any period of
limitation under this subsection.

U.S.C. 82253. Appeal

(@) In a habeas corpus proceeding or a proceeding under section
2255 before a district judge, the final order shall be subject to review, on
appeal, by the court of appeals for the circuit in which the proceeding is
held.

(b) There shall be no right of appeal from a final order in a
proceeding to test the validity of a warrant to remove to another district or



place for commitment or trial a person charged with a criminal offense
against the United States, or to test the validity of such person’s detention
pending removal proceedings.
(¢) (1) Unless a circuit justice or judge issues a certificate of
appealability, an appeal may not be taken to the court of appeals from—
(A) the final order in a habeas corpus proceeding in which the
detention complained of arises out of process issued by a State court;
or
(B) the final order in a proceeding under section 2255.
(2) A certificate of appealability may issue under paragraph (1)
only if the applicant has made a substantial showing of the denial of a
constitutional right.
(3) The certificate of appealability under paragraph (1) shall
indicate which specific issue or issues satisfy the showing required by
paragraph (2).

28 U.S.C. 8§2254. State Custody; Remedies in Federal Courts

(@) The Supreme Court, a Justice thereof, a circuit judge, or a
district court shall entertain an application for a writ of habeas corpus in
behalf of a person in custody pursuant to the judgment of a State court
only on the ground that he is in custody in violation of the Constitution or
laws or treaties of the United States.

(b) (1) An application for a writ of habeas corpus on behalf of a
person in custody pursuant to the judgment of a State court shall not be
granted unless it appears that —

(A) the applicant has exhausted the remedies available in the
courts of the State; or
(B) (i) there is an absence of available State corrective
process; or
(ii) circumstances exist that render such process ineffective
to protect the rights of the applicant.

(2) An application for a writ of habeas corpus may be denied on
the merits, notwithstanding the failure of the applicant to exhaust the
remedies available in the courts of the State.

(3) A State shall not be deemed to have waived the exhaustion
requirement or be estopped from reliance upon the requirement unless
the State, through counsel, expressly waives the requirement.

(c) An applicant shall not be deemed to have exhausted the remedies
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available in the courts of the State, within the meaning of this section, if he
has the right under the law of the State to raise, by any available procedure,
the question presented.

(d) An application for a writ of habeas corpus on behalf of a person
in custody pursuant to the judgment of a State court shall not be granted
with respect to any claim that was adjudicated on the merits in State court
proceedings unless the adjudication of the claim—

(1) resulted in a decision that was contrary to, or involved an
unreasonable application of, clearly established Federal law, as
determined by the Supreme Court of the United States; or

(2) resulted in a decision that was based on an unreasonable
determination of the facts in light of the evidence presented in the State
court proceeding.

(&) (1) In a proceeding instituted by an application for a writ of
habeas corpus by a person in custody pursuant to the judgment of a State
court, a determination of a factual issue made by a State court shall be
presumed to be correct. The applicant shall have the burden of rebutting
the presumption of correctness by clear and convincing evidence.

(2) If the applicant has failed to develop the factual basis of a
claim in State court proceedings, the court shall not hold an evidentiary
hearing on the claim unless the applicant shows that —

(A) the claim relies on—

(i) a new rule of constitutional law, made retroactive to
cases on collateral review by the Supreme Court, that was
previously unavailable; or

(if) a factual predicate that could not have been previously
discovered through the exercise of due diligence; and

(B) the facts underlying the claim would be sufficient to
establish by clear and convincing evidence that but for constitutional
error, no reasonable factfinder would have found the applicant guilty
of the underlying offense.

(f) If the applicant challenges the sufficiency of the evidence
adduced in such State court proceeding to support the State court’s
determination of a factual issue made therein, the applicant, if able, shall
produce that part of the record pertinent to a determination of the
sufficiency of the evidence to support such determination. If the applicant,
because of indigency or other reason is unable to produce such part of the
record, then the State shall produce such part of the record and the Federal
court shall direct the State to do so by order directed to an appropriate
State official. If the State cannot provide such pertinent part of the record,
then the court shall determine under the existing facts and circumstances
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what weight shall be given to the State court’s factual determination.

(g) A copy of the official records of the State court, duly certified
by the clerk of such court to be a true and correct copy of a finding,
judicial opinion, or other reliable written indicia showing such a factual
determination by the State court shall be admissible in the Federal court
proceeding.

(h) Except as provided in section 408 of the Controlled Substance
Acts [21 U.S.C. § 848], in all proceedings brought under this section, and
any subsequent proceedings on review, the court may appoint counsel for
an applicant who is or becomes financially unable to afford counsel,
except as provided by a rule promulgated by the Supreme Court pursuant
to statutory authority. Appointment of counsel under this section shall be
governed by section 3006A of title 18.

(i) The ineffectiveness or incompetence of counsel during Federal
or State collateral post-conviction proceedings shall not be a ground for
relief in a proceeding arising under section 2254.

Collateral Review for Federal Prisoners

28 U.S.C. 8§2255. Federal Custody; Remedies on Motion
Attacking Sentence

(@) A prisoner in custody under sentence of a court established by
Act of Congress claiming the right to be released upon the ground that the
sentence was imposed in violation of the Constitution or laws of the
United States, or that the court was without jurisdiction to impose such
sentence, or that the sentence was in excess of the maximum authorized by
law, or is otherwise subject to collateral attack, may move the court which
imposed the sentence to vacate, set aside or correct the sentence.

(b) Unless the motion and the files and records of the case
conclusively show that the prisoner is entitled to no relief, the court shall
cause notice thereof to be served upon the United States attorney, grant a
prompt hearing thereon, determine the issues and make findings of
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fact and conclusions of law with respect thereto. If the court finds that the
judgment was rendered without jurisdiction, or that the sentence imposed
was not authorized by law or otherwise open to collateral attack, or that
there has been such a denial or infringement of the constitutional rights of
the prisoner as to render the judgment vulnerable to collateral attack, the
court shall vacate and set the judgment aside and shall discharge the
prisoner or resentence him or grant a new trial or correct the sentence as
may appear appropriate.

(c) A court may entertain and determine such motion without
requiring the production of the prisoner at the hearing.

(d) An appeal may be taken to the court of appeals from the order
entered on the motion as from the final judgment on application for a writ
of habeas corpus.

(e) An application for a writ of habeas corpus in behalf of a prisoner
who is authorized to apply for relief by motion pursuant to this section,
shall not be entertained if it appears that the applicant has failed to apply
for relief, by motion, to the court which sentenced him, or that such court
has denied him relief, unless it also appears that the remedy by motion is
inadequate or ineffective to test the legality of his detention.

(f) A one-year period of limitation shall apply to a motion under
this section. The limitation period shall run from the latest of—

(1) the date on which the judgment of conviction becomes
final;

(2) the date on which the impediment to making a motion created
by governmental action in violation of the Constitution or laws of the
United States is removed, if the movant was prevented from making a
motion by such governmental action;

(3) the date on which the right asserted was initially recognized
by the Supreme Court, if that right has been newly recognized by the
Supreme Court and made retroactively applicable to cases on collateral
review; or

(4) the date on which the facts supporting the claim or claims
presented could have been discovered through the exercise of due
diligence.

(g) Except as provided in section 408 of the Controlled Substances
Act [21 U.S.C. § 848], in all proceedings brought under this section, and
any subsequent proceedings on review, the court may appoint counsel,
except as provided by a rule promulgated by the Supreme Court pursuant
to statutory authority. Appointment of counsel under this section shall be
governed by section 3006A of title 18.

(h) A second or successive motion must be certified as provided in
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section 2244 by a panel of the appropriate court of appeals to contain—

(1) newly discovered evidence that, if proven and viewed in light
of the evidence as a whole, would be sufficient to establish by clear and
convincing evidence that no reasonable factfinder would have found the
movant guilty of the offense; or

(2) anew rule of constitutional law, made retroactive to cases on
collateral review by the Supreme Court, that was previously
unavailable.

Foreign Intelligence Surveillance Act

50 U.S.C. 81861. Access to Certain Business Records for
Foreign Intelligence and International
Terrorism Investigations

(a) Application for order; conduct of investigation generally

(1) Subject to paragraph (3), the Director of the Federal Bureau
of Investigation or a designee of the Director (whose rank shall be no
lower than Assistant Special Agent in Charge) may make an application
for an order requiring the production of any tangible things (including
books, records, papers, documents, and other items) for an investigation
to obtain foreign intelligence information not concerning a United
States person or to protect against international terrorism or clandestine
intelligence activities, provided that such investigation of a United
States person is not conducted solely upon the basis of activities
protected by the first amendment to the Constitution.

(2) An investigation conducted under this section shall

(A) be conducted under guidelines approved by the Attorney
General under Executive Order 12333 (or a successor order); and

(B) not be conducted of a United States person solely upon the
basis of activities protected by the first amendment to the
Constitution of the United States.

(3) In the case of an application for an order requiring the
production of library circulation records, library patron lists, book sales
records, book customer lists, firearms sales records, tax return records,
educational records, or medical records containing information that
would identify a person, the Director of the Federal Bureau of
Investigation may delegate the authority to make such application to
either the Deputy Director of the Federal Bureau of Investigation or the

99



Executive Assistant Director for National Security (or any successor
position). The Deputy Director or the Executive Assistant Director may
not further delegate such authority.

(b) Recipient and contents of application. Each application under this

section—
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(1) shall be made to—

(A) a judge of the court established by section 1803 (a) of this
title; or

(B) a United States Magistrate Judge under chapter 43 of Title
28, who is publicly designated by the Chief Justice of the United
States to have the power to hear applications and grant orders for the
production of tangible things under this section on behalf of a judge
of that court; and

(2) shall include —

(A) a specific selection term to be used as the basis for the
production of the tangible things sought;

(B) in the case of an application other than an application
described in subparagraph (C) (including an application for the
production of call detail records other than in the manner described
in subparagraph (C)), a statement of facts showing that there are
reasonable grounds to believe that the tangible things sought are
relevant to an authorized investigation (other than a threat
assessment) conducted in accordance with subsection (a) (2) to
obtain foreign intelligence information not concerning a United
States person or to protect against international terrorism or
clandestine intelligence activities, such things being presumptively
relevant to an authorized investigation if the applicant shows in the
statement of the facts that they pertain to —

(i) aforeign power or an agent of a foreign power;

(if) the activities of a suspected agent of a foreign power
who is the subject of such authorized investigation; or

(iif) an individual in contact with, or known to, a suspected
agent of a foreign power who is the subject of such authorized
investigation;

(C) in the case of an application for the production on an
ongoing basis of call detail records created before, on, or after the
date of the application relating to an authorized investigation (other
than a threat assessment) conducted in accordance with subsection
(a)(2) to protect against international terrorism, a statement of facts
showing that —

(i) there are reasonable grounds to believe that the call detail



records sought to be produced based on the specific selection term
required under subparagraph (A) are relevant to such investigation;
and

(if) there is a reasonable, articulable suspicion that such
specific selection term is associated with a foreign power engaged in
international terrorism or activities in preparation therefor, or an
agent of a foreign power engaged in international terrorism or
activities in preparation therefor; and

(D) an enumeration of the minimization procedures adopted by
the Attorney General under subsection (g) that are applicable to the
retention and dissemination by the Federal Bureau of Investigation of
any tangible things to be made available to the Federal Bureau of
Investigation based on the order requested in such application.

(c) Ex parte judicial order of approval

(1) Upon an application made pursuant to this section, if the judge
finds that the application meets the requirements of subsections (a) and (b)
and that the minimization procedures submitted in accordance with
subsection (b)(2)(D) meet the definition of minimization procedures under
subsection (g), the judge shall enter an ex parte order as requested, or as
modified, approving the release of tangible things. Such order shall direct
that minimization procedures adopted pursuant to subsection (g) be
followed.

(2) An order under this subsection—

(A) shall describe the tangible things that are ordered to be
produced with sufficient particularity to permit them to be fairly
identified, including each specific selection term to be used as the basis
for the production;

(B) shall include the date on which the tangible things must be
provided, which shall allow a reasonable period of time within which
the tangible things can be assembled and made available;

(C) shall provide clear and conspicuous notice of the principles
and procedures described in subsection (d);

(D) may only require the production of a tangible thing if such
thing can be obtained with a subpoena duces tecum issued by a court of
the United States in aid of a grand jury investigation or with any other
order issued by a court of the United States directing the production of
records or tangible things;

(E) shall not disclose that such order is issued for purposes of an
investigation described in subsection (a); and

(F) in the case of an application described in subsection
(b)(2)(C), shall—
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(i) authorize the production on a daily basis of call detail
records for a period not to exceed 180 days;

(if) provide that an order for such production may be extended
upon application under subsection (b) and the judicial finding under
paragraph (1) of this subsection;

(iii) provide that the Government may require the prompt
production of a first set of call detail records using the specific
selection term that satisfies the standard required under subsection
(b))(C)(ii);

(iv) provide that the Government may require the prompt
production of a second set of call detail records using session-
identifying information or a telephone calling card number identified
by the specific selection term used to produce call detail records
under clause (iii);

(v) provide that, when produced, such records be in a form
that will be useful to the Government;

(vi) direct each person the Government directs to produce call
detail records under the order to furnish the Government forthwith
all information, facilities, or technical assistance necessary to
accomplish the production in such a manner as will protect the
secrecy of the production and produce a minimum of interference
with the services that such person is providing to each subject of the
production; and

(vii) direct the Government to—

(I) adopt minimization procedures that require the prompt
destruction of all call detail records produced under the order that
the Government determines are not foreign intelligence
information; and

(I1) destroy all call detail records produced under the order
as prescribed by such procedures.

(3) No order issued under this subsection may authorize the

collection of tangible things without the use of a specific selection term
that meets the requirements of subsection (b)(2).

(4) A denial of the application made under this subsection may be

reviewed as provided in section 1803 of this title.

(d) Nondisclosure

(1) No person shall disclose to any other person that the Federal

Bureau of Investigation has sought or obtained tangible things pursuant to
an order issued or an emergency production required under this section,
other than to
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with such order or such emergency production;

(B) an attorney to obtain legal advice or assistance with respect
to the production of things in response to the order or the emergency
production; or

(C) other persons as permitted by the Director of the Federal
Bureau of Investigation or the designee of the Director.

(2) (A) A person to whom disclosure is made pursuant to paragraph
(1) shall be subject to the nondisclosure requirements applicable to a
person to whom an order or emergency production is directed under this
section in the same manner as such person.

(B) Any person who discloses to a person described in
subparagraph (A), (B), or (C) of paragraph (1) that the Federal Bureau
of Investigation has sought or obtained tangible things pursuant to an
order or emergency production under this section shall notify such
person of the nondisclosure requirements of this subsection.

(C) At the request of the Director of the Federal Bureau of
Investigation or the designee of the Director, any person making or
intending to make a disclosure under subparagraph (A) or (C) of
paragraph (1) shall identify to the Director or such designee the person
to whom such disclosure will be made or to whom such disclosure was
made prior to the request.

(e) Liability for good faith disclosure; waiver

(1) No cause of action shall lie in any court against a person who—

(A) produces tangible things or provides information, facilities,
or technical assistance in accordance with an order issued or an
emergency production required under this section; or

(B) otherwise provides technical assistance to the Government
under this section or to implement the amendments made to this section
by the USA FREEDOM Act of 2015.

(2) A production or provision of information, facilities, or technical
assistance described in paragraph (1) shall not be deemed to constitute a
waiver of any privilege in any other proceeding or context.

(f) Judicial review of FISA orders

(1) In this subsection—

(A) the term “production order’> means an order to produce any
tangible thing under this section; and

(B) the term “nondisclosure order’ means an order imposed
under subsection (d).

(2)(A)(i) A person receiving a production order may challenge the
legality of the production order or any nondisclosure order imposed in
connection with the production order by filing a petition with the pool
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established by section 1803(e)(1) of this title.

(if) The presiding judge shall immediately assign a petition
under clause (i) to 1 of the judges serving in the pool established by
section 1803(e)(1) of this title. Not later than 72 hours after the
assignment of such petition, the assigned judge shall conduct an
initial review of the petition. If the assigned judge determines that
the petition is frivolous, the assigned judge shall immediately deny
the petition and affirm the production order or nondisclosure order. If
the assigned judge determines the petition is not frivolous, the
assigned judge shall promptly consider the petition in accordance
with the procedures established under section 1803(e)(2) of this title.

(iii) The assigned judge shall promptly provide a written
statement for the record of the reasons for any determination under
this subsection. Upon the request of the Government, any order
setting aside a nondisclosure order shall be stayed pending review
pursuant to paragraph (3).

(B) A judge considering a petition to modify or set aside a
production order may grant such petition only if the judge finds that
such order does not meet the requirements of this section or is otherwise
unlawful. If the judge does not modify or set aside the production order,
the judge shall immediately affirm such order, and order the recipient to
comply therewith.

(C) (i) A judge considering a petition to modify or set aside a
nondisclosure order may grant such petition only if the judge finds that
there is no reason to believe that disclosure may endanger the national
security of the United States, interfere with a criminal, counterterrorism,
or counterintelligence investigation, interfere with diplomatic relations,
or endanger the life or physical safety of any person.

(if) If the judge denies a petition to modify or set aside a
nondisclosure order, the recipient of such order shall be precluded
for a period of 1 year from filing another such petition with respect
to such nondisclosure order.

(D) Any production or nondisclosure order not explicitly
modified or set aside consistent with this subsection shall remain in full
effect.

(3) A petition for review of a decision under paragraph (2) to affirm,

modify, or set aside an order by the Government or any person receiving
such order shall be made to the court of review established under section
1803(b) of this title, which shall have jurisdiction to consider such
petitions. The court of review shall provide for the record a written
statement of the reasons for its decision and, on petition by the
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Government or any person receiving such order for writ of certiorari, the
record shall be transmitted under seal to the Supreme Court of the United
States, which shall have jurisdiction to review such decision.

(4) Judicial proceedings under this subsection shall be concluded as
expeditiously as possible. The record of proceedings, including petitions
filed, orders granted, and statements of reasons for decision, shall be
maintained under security measures established by the Chief Justice of the
United States, in consultation with the Attorney General and the Director
of National Intelligence.

(5) All petitions under this subsection shall be filed under seal. In
any proceedings under this subsection, the court shall, upon request of the
Government, review ex parte and in camera any Government submission,
or portions thereof, which may include classified information.

(9) Minimization procedures

(1) Ingeneral

The Attorney General shall adopt, and update as appropriate, specific
minimization procedures governing the retention and dissemination by the
Federal Bureau of Investigation of any tangible things, or information
therein, received by the Federal Bureau of Investigation in response to an
order under this subchapter.

(2) Defined

In this section, the term “minimization procedures” means — (A)
specific procedures that are reasonably designed in light of the purpose
and technique of an order for the production of tangible things, to
minimize the retention, and prohibit the dissemination, of nonpublicly
available information concerning unconsenting United States persons
consistent with the need of the United States to obtain, produce, and
disseminate foreign intelligence information;

(B) procedures that require that nonpublicly available
information, which is not foreign intelligence information, as defined in
section 1801(e)(1) of this title, shall not be disseminated in a manner
that identifies any United States person, without such person’s consent,
unless such person’s identity is necessary to understand foreign
intelligence information or assess its importance; and

(C) notwithstanding subparagraphs (A) and (B), procedures that
allow for the retention and dissemination of information that is evidence
of a crime which has been, is being, or is about to be committed and
that is to be retained or disseminated for law enforcement purposes.

(3) Rule of construction

Nothing in this subsection shall limit the authority of the court
established under section 1803(a) of this title to impose additional,
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particularized minimization procedures with regard to the production,
retention, or dissemination of nonpublicly available information
concerning unconsenting United States persons, including additional,
particularized procedures related to the destruction of information within a
reasonable time period.

(h) Use of information

Information acquired from tangible things received by the Federal
Bureau of Investigation in response to an order under this subchapter
concerning any United States person may be used and disclosed by
Federal officers and employees without the consent of the United States
person only in accordance with the minimization procedures adopted
pursuant to subsection (g). No otherwise privileged information acquired
from tangible things received by the Federal Bureau of Investigation in
accordance with the provisions of this subchapter shall lose its privileged
character. No information acquired from tangible things received by the
Federal Bureau of Investigation in response to an order under this
subchapter may be used or disclosed by Federal officers or employees
except for lawful purposes.

(i) Emergency authority for production of tangible things

(1) Notwithstanding any other provision of this section, the Attorney
General may require the emergency production of tangible things if the
Attorney General—

(A) reasonably determines that an emergency situation requires
the production of tangible things before an order authorizing such
production can with due diligence be obtained:;

(B) reasonably determines that the factual basis for the issuance
of an order under this section to approve such production of tangible
things exists;

(C) informs, either personally or through a designee, a judge
having jurisdiction under this section at the time the Attorney General
requires the emergency production of tangible things that the decision
has been made to employ the authority under this subsection; and

(D) makes an application in accordance with this section to a
judge having jurisdiction under this section as soon as practicable, but
not later than 7 days after the Attorney General requires the emergency
production of tangible things under this subsection.

(2) If the Attorney General requires the emergency production of
tangible things under paragraph (1), the Attorney General shall require
that the minimization procedures required by this section for the issuance
of a judicial order be followed.

(3) In the absence of a judicial order approving the production of
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tangible things under this subsection, the production shall terminate when
the information sought is obtained, when the application for the order is
denied, or after the expiration of 7 days from the time the Attorney
General begins requiring the emergency production of such tangible
things, whichever is earliest.

(4) A denial of the application made under this subsection may be
reviewed as provided in section 1803 of this title.

(5) If such application for approval is denied, or in any other case
where the production of tangible things is terminated and no order is
issued approving the production, no information obtained or evidence
derived from such production shall be received in evidence or otherwise
disclosed in any trial, hearing, or other proceeding in or before any court,
grand jury, department, office, agency, regulatory body, legislative
committee, or other authority of the United States, a State, or a political
subdivision thereof, and no information concerning any United States
person acquired from such production shall subsequently be used or
disclosed in any other manner by Federal officers or employees without
the consent of such person, except with the approval of the Attorney
General if the information indicates a threat of death or serious bodily
harm to any person.

(6) The Attorney General shall assess compliance with the
requirements of paragraph (5).

(i) Compensation

The Government shall compensate a person for reasonable expenses
incurred for--

(1) producing tangible things or providing information, facilities, or
assistance in accordance with an order issued with respect to an
application described in subsection (b)(2)(C) or an emergency production
under subsection (i) that, to comply with subsection (i)(1)(D), requires an
application described in subsection (b)(2)(C); or

(2) otherwise providing technical assistance to the Government
under this section or to implement the amendments made to this section by
the USA FREEDOM Act of 2015.

(k) Definitions

In this section:

(1) In general

The terms “foreign power”, ‘“agent of a foreign power”,
“international terrorism”, “foreign intelligence information”, “Attorney
General”, “United States person”, “United States”, “person”, and “State”
have the meanings provided those terms in section 1801 of this title.

(2) Address
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The term “address” means a physical address or electronic address,

such as an electronic mail address or temporarily assigned network
address (including an Internet protocol address).
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(3) Call detail record
The term “call detail record”--

(A) means  session-identifying information  (including an
originating or terminating telephone number, an International Mobile
Subscriber Identity number, or an International Mobile Station
Equipment Identity number), a telephone calling card number, or the
time or duration of a call; and

(B) does not include--

(i) the contents (as defined in section 2510(8) of Title 18) of
any communication;
(ii) the name, address, or financial information of a subscriber
or customer; or
(iii) cell site location or global positioning system information.
(4) Specific selection term
(A) Tangible things
(i) In general
Except as provided in subparagraph (B), a “specific selection
term”--
(1) is a term that specifically identifies a person, account,
address, or personal device, or any other specific identifier; and
(I is used to limit, to the greatest extent reasonably
practicable, the scope of tangible things sought consistent with
the purpose for seeking the tangible things.
(i) Limitation
A specific selection term under clause (i) does not include an
identifier that does not limit, to the greatest extent reasonably
practicable, the scope of tangible things sought consistent with the
purpose for seeking the tangible things, such as an identifier that--
(1) identifies an electronic communication service provider
(as that term is defined in section 1881 of this title) or a provider
of remote computing service (as that term is defined in section
2711 of Title 18), when not used as part of a specific identifier as
described in clause (i), unless the provider is itself a subject of an
authorized investigation for which the specific selection term is
used as the basis for the production; or
(1) identifies a broad geographic region, including the
United States, a city, a county, a State, a zip code, or an area
code, when not used as part of a specific identifier as described
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in clause (i).
(iii) Rule of construction
Nothing in this paragraph shall be construed to preclude the
use of multiple terms or identifiers to meet the requirements of
clause (i).
(B) Call detail record applications
For purposes of an application submitted under subsection
(b)(2)(C), the term “specific selection term” means a term that
specifically identifies an individual, account, or personal device.
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