Prerace

Most law school casebooks, including most income tax casebooks, contain far
more material than can be covered in a course of standard length. The books typ-
ically give no indication of which material, if any, is optional; the implicit message
seems to be that the class should be able to give careful, and roughly proportional,
attention to the entire book. Faced with the unreasonableness of that implicit mes-
sage, a teacher must make hard choices about which sections of a book to omit or
cover lightly. The default approach, of which the authors have been guilty on occa-
sion, is to start the course with unfounded optimism about the ability to cover the
entire book, and to march through the book without omissions until the semester
ends—an approach that leaves forever unstudied whatever the authors happened
to put at the end of the book. Our experience is that these editing choices are dif-
ficult to make well, and that even when they are made well the omissions may raise
student doubts about the casebook, the teacher, or both.

This book does not altogether abandon the tradition of including more mate-
rial than can be covered in an income tax course of the usual duration. We have
attempted, however, to provide more than the usual amount of guidance to the
teacher trying to decide what material should be covered, and what material may
be in good conscience omitted, through the division of the book into a core text
and more specialized “cells.” The core text consists of twelve chapters, providing
reasonably succinct coverage of the fundamental topics of an introductory income
tax course. Following most chapters are one or more cells, consisting of deeper
examinations of narrower selected topics.

The depth of coverage in selected areas—made possible by the cells—distin-
guishes this book from other income tax casebooks, which typically provide cover-
age of approximately uniform depth in all or most of the topics they explore. While
even coverage has its virtues, it has an important drawback in an area as complex
as federal income tax: Uniform coverage provides few opportunities for students to
achieve significant depth of understanding of the materials, and little opportunity
to hone the interpretive and problem-solving skills tax lawyers must bring to their
work. The cells address this problem by replicating what we, and most other expe-
rienced teachers, have learned to do over time: They supplement the core text with
materials and exercises intended to give students deeper and more direct experi-
ences with the tax law as it is encountered by lawyers and policymakers.

The cells have a variety of emphases. Some feature problem sets designed to
develop students’ ability to read and apply moderately complex statutory provi-
sions; some examine policy issues from perspectives informed by legislative dynam-
ics or public finance economics; some focus on the interpretation of ambiguous
statutes; and others are case studies in the development of the law over time. While
we do not consider any of the substantive material covered in the cells to be essen-
tial to an introductory income tax course, we do think it essential that students
have the experience of dealing with some material in more-than-survey-course fash-
ion, and of approaching the tax law from the various perspectives embodied in the
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cells. Accordingly, we encourage every teacher to use at least a few cells, reflecting
several different approaches to the law.

Although your mileage may vary, our hope is that the core text is concise
enough to be covered in its entirety in a four-hour-per-week one-semester course,
with enough time left over for some of the cells. We hasten to add that the pro-
cess of dividing material between main text and cells is more art than science, and
that no two teachers have exactly the same set of priorities. Thus, we would expect
that many— perhaps most—teachers using the book will decide to skip a few por-
tions of the main text. (This includes the authors themselves, since our decisions
about what to include in the main text were driven to some degree by our sense
of majority opinion among income tax teachers, rather than solely by our idiosyn-
cratic preferences.)

We recognize as well that many teachers will have developed their own “cells,”
by whatever name they may call them, to supplement the casebooks they currently
use. The core materials in this book should leave ample time for exploration of
those teacher-produced materials, instead of or in conjunction with the cells we
have provided. Our objective has been to provide a flexible package of materials
that can be easily customized to provide emphasis in those areas that each teacher
finds most useful, interesting, and effective.

The core text, as much as the cells, reflects our conviction that income tax is best
taught by a highly eclectic approach. One topic might be approached through the
traditional case method, another might present an opportunity to read and apply
statutory and regulatory provisions, a third might lend itself to economic analysis,
a fourth might call for an exploration of history and politics, and so on. The book
includes material using all these approaches (and a few others besides). The prob-
lems should be particularly helpful in developing the skills of statutory interpreta-
tion and application.

The book also reflects our lack of enthusiasm for full-bore Socratic methodology
in teaching tax. While teaching that allows insights to emerge synthetically from
class discussion certainly has its merits, our sense is that the complexity of the mate-
rial in the federal income tax course is such that a “hide the ball” approach isn’t
generally appropriate. The tax ball is difficult enough to comprehend when it is
in plain view. Accordingly, we have tried to explain concepts and rules as clearly
as possible throughout this book. When material could be explained more clearly
or more efficiently through the use of author-written text than through the pre-
sentation of cases, we have not hesitated to use text. We have also made liberal
use of notes following cases to reveal what may have been hidden by the opinions
themselves. The result is an income tax casebook with a relatively high ratio of
author-written pages to case pages.

Despite the considerable extent of explanatory text, the book can still, with more
than 80 cases, rulings, and similar materials, be fairly described as a casebook. We
have included most of the classic cases and have made an effort to include as well
a fresh selection of interesting cases of more recent vintage. No book can, by itself,
create a lively and productive course. But we believe that we have provided materi-
als of sufficient variety, depth, and insight to enable enthusiastic teachers to offer
very stimulating experiences to their introductory federal income tax students.

The fifth edition of this casebook, which was published in 2018, contained per-
haps more changes than previous editions, because it reflected changes made by
the 2017 Tax Cuts and Jobs Act. As we explained in the Preface to the fifth edition,
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the 2017 Act was probably the most extensive revision to the Internal Revenue
Code since 1986; however, as we also explained, its impact on the federal income
tax course, and on this casebook, was less sweeping than one might think, for a few
reasons. First, the 2017 Act did not affect the basic structure of the federal income
tax beyond imposing new rates, thresholds, or numerical limitations. Second, many
of the new provisions were by their terms temporary, with many of the changes
affecting individuals effective only through 2025. Unless Congress acts, these provi-
sions will sunset at their specified expiration dates. Third, even the 2017 Act’s per-
manent provisions are subject to subsequent amendment or repeal by Congress.
The Act was pushed through solely by Republican legislators, receiving no votes
from any Democrat in either house of Congress. When and if Democrats achieve
comfortable majorities in the House and Senate, they may well decide to reverse
some parts of the 2017 Act.

This edition, the Sixth, could be characterized as being published at the edge of
a temporal precipice: The 2017 Act’s temporary provisions remain in effect (though
expiration dates are fast approaching), and the Act has not been repealed. Thus, no
dramatic shifts have occurred as of yet, but much will become clear over the next
few years (for example, whether temporary provisions will be renewed or allowed to
expire, and whether some of the 2017 Act’s changes will be retained or repealed).

Against this backdrop, the focus of this Sixth edition is twofold: First, it updates
the book to reflect regulatory and other developments interpreting, responding
to, or otherwise relating to the 2017 TCJA changes. Second, this edition selectively
incorporates legislative developments that have occurred since 2018. These include
tax provisions contained in the 2020 Coronavirus Aid, Relief, and Economic Secu-
rity Act, the 2021 American Rescue Plan Act, and the 2022 Inflation Reduction Act.
Further developments are always imminent, however, and students should be aware
that tax law, like all law, is not static. Tax law in particular changes every year, as new
legislation is passed, new interpretations are provided by the Internal Revenue Ser-
vice, and new decisions are handed down by courts. Yet, the basic structure of the
U.S. federal income tax has proven remarkably durable over more than a century
since the first modern income tax was enacted in 1913. It is that basic structure
that is the primary subject matter of this casebook, and of most law-school federal
income tax courses.

We are greatly indebted to several tax scholars who reviewed various drafts of this
work and provided a number of helpful comments. To assure the reviewers’ can-
dor, this part of the editorial process was designed to be opaque to the authors. As a
consequence, we do not know who the reviewers were, and so can thank them only
in this anonymous way. We are also grateful to those who adopted the first five edi-
tions of our book—for that fact itself, of course, but also for the helpful comments
they have offered. Jack Bogdanski, Wayne Gazur, Darryll Jones, Roberta Mann, and
Donald Tobin have been particularly helpful in this way. Finally, we acknowledge
with gratitude the assistance of our respective faculty support staff, especially Jean
Jentilet and Marlyn Dail.
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