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LOEVINGER, Justice.

This is an action for rents which defendant is claimed to owe plaintiff because of
possession and contract.

Plaintiff leased certain gasoline filling stations to one Kemp, doing business as Webb
Oil Company, under written leases. Kemp was purchasing the business known as Webb
Oil Company and certain related property from defendant. On account of these
transactions and purchases of petroleum products, Kemp was heavily indebted to
defendant. Kemp became unable to meet payments due to defendant and on December
10, 1955, gave defendant an assignment of accounts receivable and to become
receivable, including those involving the plaintiff’s filling stations. Thereafter, during the
period involved here, defendant collected rents paid by the operators of
the filling stations, received other payments made to Webb Oil Company, paid some of
its debts at Kemp’s direction out of these sums, and installed its agent in the office to
run the business.

Plaintiff was in Florida when he received a letter dated December 28, 1955, from
Kemp, stating that defendant had all of Kemp’s assets tied up. A short time after this,
plaintiff called defendant’s agent to ask about payment of the filling station rents.
Plaintiff was told “that Mr. Kemp’s affairs were in a very mixed up form but that he would
get them straightened out and mail me [plaintiff] my checks for the rent.” Hearing
nothing further, plaintiff wrote a letter to defendant asking what he had to do to get his
rent checks and adding: “Or will | have to give it to an attorney to sue.” Defendant
replied by letter stating it was attempting to assist Kemp in keeping
the business going, “but in no way are operating or taken possession.” The letter denied
knowledge of or responsibility for any rent due plaintiff. A week or 10 days after
receiving this letter, plaintiff again called defendant and asked for his rent. Defendant’s
agent then said to plaintiff, “they [the company] were interested and that they would see
that | [plaintiff] got my rent, and would take care of it, and they would work it out with the
head office.... He said he would take it up with them and they would assure me my
rent.”

The rent was not paid, and in April or May 1956 plaintiff returned to Minneapolis from
Florida. Soon after this plaintiff consulted a lawyer, and “shortly thereafter, as rapidly as
the lawyer could get moving, a suit was started.” On June 2, 1956, plaintiff sent
defendant a letter advising that he was reentering and taking possession under the
leases of the filling stations and because of failure to receive rent. On July 10, 1956, this
suit was started for rents due on the filling stations for the period December 1, 1955,
through June 2, 1956, upon the grounds that defendant was in possession of the
stations and had contracted to pay the rent during this
period.



The case was fully tried on all issues in the district court. At the conclusion of
plaintiff’s evidence, the court ruled that the evidence was conclusive that defendant
neither took possession of the filling stations nor an assignment of Kemp’s leases.
Defendant then presented evidence on the issue of a contract to pay the rents, and this
issue was submitted to the jury under proper instructions. The amount that would be
due under such a contract was agreed upon; and the jury returned a verdict for plaintiff
in that amount. Thereatfter, the district court granted defendant’s
motion for judgment notwithstanding the verdict; and ordered a new trial in the event of
reversal. Plaintif appealed....

[The court first held that even if the defendant was in some sense “in possession” of
the premises that the plaintiff had leased to Kemp, this did not make defendant in effect
an “assignee” of the lease between Kemp and plaintiff, liable on that basis for the rent
payments.—EDS.]

5. The issue whether there was a contract by defendant to pay plaintiff is more
doubtful. Unfortunately, contract, like most of the basic terms constituting the intellectual
tools of law, is conventionally defined in a circular fashion. By the most common
definition, a contract is a promise or set of promises for the breach of which the law
gives a remedy or the performance of which the law recognizes as a duty. This amounts
to saying that a contract is a legally enforceable promise. But a promise is legally
enforceable only if it is a contract. Thus nothing less than the
whole body of applicable precedents suffices to define the term “contract.”

Although the definition of contract does not help much in determining what
expressions shall be held to impose legal obligations, it does direct attention to a
promise as the starting point of inquiry. Both in popular and legal usage, a promise is an
assurance, in whatever form of expression given, that a thing will or will not be done.
While we must take care to distinguish between statements meant to express merely
present intention and those meant to give an assurance as to a future event, this
involves no more than the common difficulty of seeking precise meaning in the usually
imprecise, and often careless, expressions of ordinary colloquy.

If we accept plaintiff's version of the statements made by defendant’s agent, as we
are required to do by the verdict, there was an unequivocal assurance given that the
rents would be paid. This cannot be anything but a promise.

However, the fact that a promise was given does not necessarily mean that a
contract was made. It is clear that not every promise is legally enforceable. Much of the
vast body of law in the field of contracts is concerned with determining which promises
should be legally enforced. On the one hand, in a civilized community men must be able
to assume that those with whom they deal will carry out their undertakings according to
reasonable expectations. On the other hand, it is neither practical nor reasonable to
expect full performance of every assurance given, whether it be thoughtless, casual and
gratuitous, or deliberately and seriously made.



The test that has been developed by the common law for determining the
enforceability of promises is the doctrine of consideration. This is a crude and not
altogether successful attempt to generalize the conditions under which promises will be
legally enforced. Consideration requires that a contractual promise be the product of a
bargain. However, in this usage, “bargain” does not mean an exchange of things of
equivalent, or any, value. It means a negotiation resulting in the voluntary assumption of
an obligation by one party upon condition of an act or forbearance
by the other. Consideration thus insures that the promise enforced as a contract is not
accidental, casual, or gratuitous, but has been uttered intentionally as the result of some
deliberation, manifested by reciprocal bargaining or negotiation. In this view, the
requirement of consideration is no mere technicality, historical anachronism, or arbitrary
formality. It is an attempt to be as reasonable as we can in deciding which promises
constitute contracts. Although the doctrine has been criticized, no satisfactory substitute
has been suggested. It is noteworthy that the civil law has a corresponding doctrine of
“causa” which, to the eye of a common-law lawyer, is not much different than
consideration.

6. Consideration, as essential evidence of the parties’ intent to create a legal
obligation, must be something adopted and regarded by the parties as such. Thus, the
same thing may be consideration or not, as it is dealt with by the parties. In substance,
a contractual promise must be of the logical form: “If ... (consideration is given) ... then |
promise that.... ” Of course, the substance may be expressed in any form of words, but
essentially this is the logical structure of those promises enforced by the law as
contracts.

7. Applying these principles to the present case, it appears that although
defendant’s

agent made a promise to plaintiff, it was not in such circumstances that a contract was
created. Plaintiff correctly states that an agreement of forbearance to sue may be
sufficient consideration for a contract. Plaintiff further contends that his failure to institute
suit immediately upon learning of Kemp’s assignment to defendant permits an inference
of an agreement to forbear from suit in consideration for defendant’s assurance of
payment of rents to plaintiff. This court has held that circumstantial evidence may
support the inference of such an agreement to forbear. However, such an inference
must rest upon something more than the mere failure to institute immediate suit. The
difficulty with plaintiff’s case is that there is no more than this.

Plaintiff’s conversation with defendant’s agent was about the middle of February
1956 while plaintiff was in Florida. Plaintiff returned to Minneapolis, which was his
residence as well as the jurisdiction where defendant was found, about the latter part of
April or the first of May 1956. Soon after this he consulted a lawyer, and suit was started
“as rapidly as the lawyer could get moving.” There is nothing in the evidence to suggest
that plaintiff deferred initiating legal action any longer than suited his own personal
convenience. There is nothing in the evidence to suggest that defendant sought any
forbearance by plaintiff or thought that it was securing such action;



nor is there any evidence that plaintiff's delay from the middle of February until April or
May in undertaking legal action was related to defendant’s promises. There is no
evidence that either of the parties took defendant’s assurances seriously or acted upon
them in any way. There was, therefore, no consideration, and the promises did not
amount to a contract. Since the district court was correct in ordering judgment entered
for the defendant, notwithstanding the verdict, on this ground, it is unnecessary to
consider other points relating to enforceability of the alleged

contract.

Affirmed.



