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PART |
INTRODUCTION TO LAW PRACTICE WRITING

CHAPTER 1
The Basics of Objective Writing

A. Introduction
B. Audience and Purpose of an Objective Memorandum
1. Audience: Who are your readers?
a. Another lawyer with little prior knowledge
of your memo’s content
b. A lawyer who is very busy
c. A lawyer who will take action based on your memo’s analysis
d. A supervisor who may be evaluating your written work
for hiring or promotion
2. Purpose: What are you trying to accomplish for your readers?
C. An Overview of an Objective Memo
The Heading
The Question Presented and Brief Answer Sections
The Facts Section
The Discussion Section
The Conclusion Section
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Addendum that includes the full text of a relevant constitutional
provision, statute, or regulation
7. Sample of a formal objective memo

Checklist

CHAPTER 2
The Stages of Objective Writing

A. Introduction
B. The Brainstorming Stage: Generating and
Developing Ideas
1. Develop effective note-taking techniques to document your
research and analysis
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2. Determine what law is relevant to your legal problem
3. Be prepared for the kinds of legal issues you'll likely encounter
as a first-year law student
a. Legal issues where the relevant legal authority provides
a clear answer
b. Legal issues requiring in-depth interpretation of the relevant
legal authority
c. Legal issues that are questions of first impression
C. The Preliminary Drafting Stage: Moving from Generating
Ideas to Presenting Them
1. Writing to yourself as the author as you develop the analysis
a. Developing an analysis of the current status of the law
b. Predicting the outcome that a future court will reach on a
client’s facts
2. Shifting to convey your analysis effectively to your readers
3. Understanding your own process of writing about legal analysis
a. Using the process of writing itself
b. Using outlines
c. Using techniques such as diagrams, charts, or pictures that
represent ideas visually
d. Using a combination of techniques
4. Keeping track of ideas that need further exploration or problems
that need to be solved
5. Dealing with “writer’s block”
a. Using “free writing”
b. Working with a paper copy of your memo
c. Explaining ideas verbally
d. Using methods other than ones that come most naturally
D. The Final Presentational Stage: Conveying the Analysis Effectively
to Your Readers
1. Moving to the final presentational aspects of your memo at
the right time
2. Following a two-step process

Checklist

PART I
OBJECTIVE ANALYSIS OF LEGAL PROBLEMS

CHAPTER 3
Sources of Law and Their Relationship

A. Introduction
B. The Sources of Law in the United States
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. The Relationship Among Sources of Law

1. The concept of jurisdiction
2. The hierarchy among sources of law

. The Courts’ Role Under Stare Decisis

1. When must a court follow the decision of another court in the
same jurisdiction?

2. Must a highest appeals court follow its own prior decisions?

3. Must courts from one jurisdiction follow decisions of courts from
another jurisdiction?

How the Course of Litigation Results in Written

Judicial Opinions

Primary Legal Authority Versus Secondary Authority
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APTER 4

Statutory Analysis— A Basic Process

A.
B.

Introduction

Understanding the Role of Statutes

1. Statutes as a source of law

2. The relationship between courts and statutes

. Using a Code to Begin Your Analysis of a Statute

1. Using a code to locate the complete statute
2. Using a code’s topical organization to put the statute in context
3. Using an annotated code for editorial features

. Confirming the Statute’s Applicability to Your

Client’s Situation

1. Checking the effective date

2. Verifying that the statute regulates activities or conduct
related to the client’s situation

. Working with Statutory Text: The First Steps

1. Skimming the statute to gain an overall sense of its content
2. Rereading the statute to break down its content
3. Exploring actively what you understand and what you do not
a. Narrative writing—using the process of writing itself
b. Outlines
c. Diagrams or pictures
4. Summarizing your understanding of the statute in a tangible form
Further Developing Statutory Analysis
1. Using statutory definitions
2. Using relevant regulations
3. Using court interpretations
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4. Using canons of statutory construction when no court has
applied the statute
G. Expressing Statutory Analysis in Your Memo
Checklist

CHAPTER 5
Statutory Analysis — Additional Steps

A. Introduction
B. Re-evaluate the Statute’s Organization
1. Identify the overall structure used by the legislature
2. Break down the statute further using the overall structure
a. Separate out each specific piece
b. Identify the distinct role of each specific piece
i. Addressing the substantive focus of the statute
ii. Creating an exception to what the statute covers
iii. Indicating a cause and a result
iv. Providing a restriction
v. Identifying a test
c. Identify the relationship between the specific pieces of the
statute and their roles
i.  Common transitions
ii. Transitions that connect one idea by referring to a prior
idea
d. Consider taking notes on your process of analyzing a statute
3. Break down each specific piece of the statute into its
individual terms
a. Separate out each term
b. Determine the distinct role that each term plays in the statute
c. Determine the relationship between or among terms
C. Check That You Understand How All the Pieces Fit Back Together
Again
D. Develop the Statutory Analysis Further
Checklist

CHAPTER 6
Analysis of Individual Judicial Opinions

A. Introduction
B. Compare the Legislative Process with Judicial Decision Making
C. Understand the Different Purposes for Analyzing a Judicial
Opinion
1. Analyzing cases to determine the law of a jurisdiction
2. Analyzing cases to learn the doctrine of a specific subject area
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D. Read a Case Actively 75
1. Skim for overall sense of the case’s content 75
2. Distinguish between the court’s text and editorial features 75
3. Reread the court’s text to actively engage with its content 76
a. Narrative writing—using the process of writing itself 77
b. Outlines 78
c. Diagrams or pictures 78
4. Summarize your understanding of the case in some

tangible form 79
E. Analyze the Majority Opinion Thoroughly 79
1. Determine the procedural history of the case 80
2. Distinguish between relevant and irrelevant issues 80

F. Analyze All Important Aspects of the Court’s Analysis for Each
Relevant Legal Issue 81
1. The decisions the court reached 81
a. Procedural results 81
b. Substantive decisions 82
2. The facts relevant to the court’s decision(s) 83
a. Locate background facts and legally significant facts 83
b. Describe facts accurately 84
3. The analysis the court used to reach its decision(s) 85
a. Track the court’s analysis 85
i.  Determine the court’s interpretation of the law 85

ii. Determine the court’s application of that law to the

controversy before it 86
b. Rely on the correct parts of the court’s discussion 87

i.  Distinguish between the court’s discussion that is analysis

in support of its decision and analysis that it considers

but rejects 87
ii.  Distinguish between the parts of the court’s analysis that

are relevant to your legal issue and those that are not 87
c. Evaluate the weight of any dicta 88

G. Distinguish Between the Court’s Actual Analysis and Your Opinion
About That Analysis 89
H. Analyze any Concurring or Dissenting Opinion 91

I. Use the Court’s Language to Describe Important Ideas in the

Analysis 91
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CHAPTER 7
Synthesis of Judicial Opinions

A.
B.
C.

Introduction

Understanding the Process of Synthesizing Cases: An Overview
Understanding Different Types of Tests

1. Bright-line tests

2. Balancing tests

3. Totality tests

4. Checklists —series of requirements

5. Threshold tests

. Identifying the Courts’ Overall Test and Its Components

1. Determine the courts’ overall test and the courts’
reasons for that test
a. Use a thorough process as you read the group of cases
i.  Choose a first case to get started
ii. Proceed with the rest of the cases
b. Reevaluate the courts’ overall test as you determine the
courts’ analysis of the components
2. Develop an analysis of each component of the courts’ overall test
a. Determine a “label” for the component
b. Determine the component’s role in the courts’ overall test
c. Determine an explanation of the courts’ analysis
for the component
d. Determine the courts’ reasoning for the component

. Working with Explicit and Implicit Ideas to Develop the Analysis

1. Begin with the courts’ explicitly articulated ideas
a. Ideas that are explicit in all relevant cases
b. Ideas that are explicit in some cases but only implicit in others
2. Work with courts’ implicit ideas, if necessary
a. Begin by brainstorming descriptions of the implicit ideas
b. Test the descriptions back on the cases
c. Revise or discard descriptions that are inconsistent with the
cases
d. Be ready to cycle through this process several times
3. Use your client’s facts to determine the necessary level of detail
for the explanation of the courts’ analysis

. Keeping Track of Ideas as You Synthesize Cases

1. Consider using a diagram to refine the courts’ overall test
2. Consider using a chart to synthesize cases as you develop the
analysis of components
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a. Setting up the chart
i. Include basic information for each case
ii. Include the facts of each case relevant to the
particular component
iii. Include the decision that each court reached on the
component
iv. Include any explicit language relevant to the component
v. Include any necessary implicit analysis relevant to
the component
b. Using the chart to synthesize ideas
G. Describing the Results of Your Synthesis
1. Using general principles
2. Using verbatim language or paraphrasing
a. Choosing between using the courts’ verbatim language or
your own words
b. Deciding when to use quotation marks around verbatim
language
H. Hlustrations of Synthesizing Cases
Checklist

CHAPTER 8
Synthesis of Judicial Opinions in Complex Analyses

A. Introduction
B. Synthesizing Cases That Indicate a Consistent but Undeveloped
Approach
C. Synthesizing Cases That Indicate Contradictory Approaches
1. Contradictory approaches in highest appeals court cases
a. Determine the contradictory approaches
b. Predict how the highest appeals court would likely resolve
the conflict
2. Contradictory approaches in intermediate appeals court cases
D. Excluding Unique or Wrongly Decided Cases
1. Cases based on unique facts
2. Incorrectly decided cases
a. Intermediate appeals court’s decisions that contradict the
analysis of the highest appeals court
b. Highest appeals court’s decisions that apply incorrect analysis
E. Using Cases from Other Jurisdictions to Guide Your Synthesis
Checklist
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CHAPTER 9
Questions of First Impression

A. Introduction
B. Legal Issues Governed by Uninterpreted Constitutional or
Statutory Provisions
1. Textual evaluation
2. Textual context
3. External sources
a. Sources of law from other jurisdictions

b. A jurisdiction’s common law related to the same subject matter

c. Secondary authority
d. Historical context of the provision
C. Situations Where the Court Must Consider a New Approach
to the Jurisdiction’s Common Law
1. Analogous law in its own jurisdiction
2. Cases from other jurisdictions
3. Secondary sources

Checklist

CHAPTER 10
Analytical Foundation of Predictions

A. Introduction
B. Understanding the Purpose of Application-Predictions in an
Objective Memo
C. Deciding when to Include Single or Alternative
Possible Predictions
1. Counter-predictions when the law is clear but the result is
uncertain given the client’s facts
2. Counter-predictions because the law is unclear
D. Determining when Case Comparisons Are Necessary
1. Comparing to precedent because the legal analysis is dependent
upon facts
2. Not comparing to precedent because specific facts
are not relevant to the analysis
E. Moving from Making Predictions to Developing Arguments
Checklist
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PART 11
THE DISCUSSION SECTION OF AN OBJECTIVE
MEMO

CHAPTER 11
Effective Overall Organization

A. Introduction
B. Overall Organization for Discussion Sections
with More than One Legal Issue
C. Organization of Legal Issues That Do Not Involve a Question
of First Impression
1. Introductory paragraphs
a. Introduce the legal authority
i. Begin by introducing relevant statutory or
constitutional provisions
ii. Begin by introducing common law if it controls the legal
issue
b. Introduce the courts’ analysis when relevant
c. Organize the introduction to help your reader
2. The discussion after the introduction
a. Organize around relevant statutory or constitutional
provisions
b. Include an introduction to the courts’ analysis

i. Consider organizing around the components of the courts’

overall test
ii. Decide whether to break down the analysis of each
component
c. Separate analyses of the law from application-predictions
3. Order of drafting the discussion
a. Introductory paragraphs and the discussion that follows
b. Abstract analysis of the law and application to the client’s
situation
D. Organization of Legal Issues That Are a Question of First
Impression
Checklist

CHAPTER 12
Analyses of the Law: Effective Structure

A. Introduction
B. Basic Structure of an Analysis of the Law Based on
Judicial Interpretations
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6.
7.

4.

S.
6.

. Additional Organizational Techniques
1.

. Use general principles to express your analysis
. Begin with the component’s “label” and the component’s role

in the overall test

. Develop an explanation of the courts’ analysis
. Describe the courts’ reasoning
. Use cases to illustrate the courts’ analysis when helpful

a. Situations when the analysis depends on facts of cases

b. Situations when the analysis does not depend on facts of cases
Support your analysis with citation to legal authority

Sample of memo with an analysis of the law based on

judicial interpretations

. Effective Case Illustrations
1.
2.

Choosing which cases to describe

Using case illustrations in the text

a. Place case illustrations in the text carefully

b. Tailor the content of case illustrations in the text to the

analysis

i.  Describe necessary aspects of a case

ii. Begin by stating how the case relates to the preceding
description of analysis

iii. Use consistent content and phrasing

Describe cases consistently with legal convention

. Identify explicit or implicit analysis

Clarify the parties’ relationship to the analysis

o o0

. Sample of memo with case illustrations in the text

. Using parenthetical illustrations

a. Place parenthetical illustrations carefully

b. Tailor the content of parenthetical illustrations to the analysis
Construct concise parenthetical illustrations

Make parenthetical illustrations easy to read

Present a series of parenthetical illustrations consistently

o oo

Sample of memo with parenthetical case illustrations
Using illustrations in the text and parenthetical illustrations
together

Choosing one form of illustration for an individual case
Organizing illustrations by the court’s result

Evaluate transitions
a. Choosing accurate transitions
b. Verifying that transitions connect ideas precisely
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Construct topic-transition sentences carefully
Evaluate paragraph development

Consider summary sentences or paragraphs
Use headings

Checklist

CHAPTER 13
Application-Predictions: Effective Structure

A. Introduction
B. Placement of Application-Predictions

C. Structure of an Application-Prediction with a Single Prediction
1.
2.

3.
4.

S.
6.

Begin with the predicted outcome

Apply your explanation from the analysis of the law

to support the predicted outcome

Include case comparisons

Consider ending with a summary of how the courts’ reasoning
supports the predicted outcome

Support the application-prediction with citation to legal authority

Sample of an application-prediction in a memo

D. Effective Case Comparisons

1.
2.

Choose precedent that a future court would likely use
Include comparisons to similar and dissimilar precedent
when possible

. Provide the information a court would use to compare

the client’s facts to precedent

a. The legally significant facts of the client’s situation
b. The legally significant facts of precedent

c. Your explanation from the analysis of the law

E. Structure of Application-Predictions with Predictions and
Counter-Predictions
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Begin with a statement that the outcome is unclear

Develop the prediction and counter-predictions separately
Develop the prediction and counter-predictions fully

Decide on the order of the prediction and counter-predictions
Sample of an application-prediction based on a prediction
and counter-prediction

F. Additional Organizational Techniques

1.

2.

Summaries

. M “ ”
a. Beginning “roadmap” paragraph or sentence
b. Ending summary sentence or paragraph
Transitions
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G.

3. Topic-transition sentences

4. Paragraph development

Structure of Complex Application-Predictions

1. Placing an application-prediction when the analysis does not
indicate a clear organizational choice

2. Structuring a prediction or counter-prediction based on
complex analysis

3. Placing comparisons in a prediction or counter-prediction that is

based on complex analysis

Checklist

CHAPTER 14
Citation to Legal Authority

A.
B.

Introduction
Analytical Decisions
1. Choosing the legal authority
a. Cite to mandatory primary authority
b. Cite to the “best” mandatory primary authority
i. Constitutions, statutes, or regulations
ii. Court decisions
2. Citing sufficient legal authority
a. Analyses of the law
i.  Providing sufficient support for a description of analysis
ii. Providing sufficient support for case illustrations
b. Application-predictions
3. Using citation signals
a. No signal as compared to the “see” signal
b. Some additional citation signals: “see also,” “e.g.,”
and “compare . .. with ....”
Techniques to Incorporate Citation During Drafting

. Plagiarism Considerations

1. Secondary authority
2. Primary authority
a. Authors’ viewpoint
b. Contrary viewpoint
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THE FINAL STEPS TO COMPLETE AN
OBJECTIVE MEMO

CHAPTER 15

Beyond the Discussion Section: Adding the Facts,
Conclusion, Question Presented, and

Brief Answer Sections

A. Introduction
B. The Facts Section
1. Understanding the information to include

a.
b.
c.

d.
e.

Include all legally significant facts

Include necessary background facts

Include the procedural history of your client’s case,
if applicable

Exclude irrelevant facts

Exclude legal conclusions

2. Describing the information

a.

b.

Describe facts accurately
Make the relationship of all people or entities to the
legal issue clear

3. Organizing the section

a.

b.

Overall organization

i.  Chronological organization

ii. Topical organization

iii. Combination of chronological and topical organization
Statement of context

C. The Conclusion Section

1. Understanding the information to include

a.

b.

e.

Base the summary on the application-predictions
Be sure the summary is consistent with the analysis in the
Discussion Section

. Do not include new analysis that was not explored in the

Discussion Section

Communicate all ideas in a manner that adequately informs
readers

Do not include citation to legal authority

2. Organizing the section

a.

b.

Organize the summary consistently with the Discussion Section
Begin with your overall prediction for your client
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d.

e.

. Summarize how you reached all predicted outcomes by

ordering ideas from general to specific
Summarize all predictions and counter-predictions
Use precise transitions

D. The Question Presented and Brief Answer Sections
1. The Question Presented Section

a.

e.

Include the central issue and the client’s facts relevant to that
issue

. Make the question consistent with the analysis in all

other sections

. Draft the question so it can be answered by a “yes” or “no”

answer

Make the relationship of all people or entities to the
legal issue clear

Order ideas from general to specific

2. The Brief Answer Section

a.

b.

Include a “yes” or “no” answer to the Question Presented

and state how you reached that conclusion

Be sure the Brief Answer Section is consistent with the

analysis in all other sections

Do not include citation to legal authority

Organizing this section

i.  Organize this summary consistently with the
Question Presented

ii. Begin this summary with your overall prediction for
your client

iii. Summarize how you reached that prediction by ordering
ideas from general to specific

3. More than one Question Presented and Brief Answer
E. The Timing to Draft the Discussion Section and the Other
Sections

1. Try beginning with the Discussion Section

2. Consider starting with sections other than the Discussion Section

3. Ensure consistency among all sections
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CHAPTER 16
Presentational Considerations
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Introduction
Decide Between Quoting or Paraphrasing Legal Authority
Precision

. Consistency
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1. The introductory paragraphs and the rest of the Discussion

Section 256
2. Descriptions of the courts’ analysis and case illustrations 256
3. Analysis of the law and the corresponding application-prediction 2357
4. The Discussion Section and other sections of the memo 257
E. Concision 257
1. Evaluate the organization 257
2. Consider all summaries 258
3. Revise passages with unnecessary repetition 258
4. Reduce use of repetitive transitions 258
5. Delete unnecessary statements 259
6. Remove unnecessary introductory phrases 260
F. Clarity 261
1. Evaluate paragraph length 261
2. Consider sentence length 261
3. Clarify “who does what to whom” 262
a. Consider using active verbs instead of passive verbs 262
i. Using an active verb when the analysis focuses on

the actor 262

ii. Using passive verbs when the analysis focuses on the
action 263
b. Question use of “there is” 263
c. Avoid turning active verbs into nouns 264
d. Modify the correct idea in the sentence 264
e. Correct problems with pronouns 265
f. Avoid too much separation between a subject and its verb 266
4. Edit and proofread 267
G. A Professional Tone 267
1. Use third-party neutral tone 267
2. Avoid archaic and informal language 268
a. Avoid “legalese” 268
b. Avoid informal language 269
3. Describe parties with appropriate formality 269
H. Gender-Neutral Language 270
1. Use plurals 270
2. Repeat nouns 271
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PART V
OTHER FORMS OF OBJECTIVE WRITING

CHAPTER 17
Informal Internal Office Communications:
Shorthand Memos and Emails

. Introduction
Analytical Foundation
Format

. Structure
Professionalism

TEOOR

Email—Some Special Issues

Draft emails off-line

Keep emails at an appropriate length
Use a precise subject-matter reference
Use an appropriately formal tone
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Consider waiting to react to email about important matters
6. Pay special attention to confidential emails
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