
ix

Contents

Preface	 xxiii
About the Author	 xxv
Introduction	 xxvii

U.S. Legal System: An Overview	 xxviii
Constitutional Law	 xxviii
Statutory Law	 xxix
Common (Judge-​Made) Law	 xxx

The Anatomy of a Lawsuit	 xxx
Selecting the Appropriate Court—​Jurisdiction	 xxxi
Motion for Summary Judgment and Motion to Dismiss	 xxxi
Appeals� xxxii

Key Terms� xxxiii

Part I:  First Steps

	C H A P T E R   1 	 LEAVING YOUR EMPLOYER	 3

Introduction	 3
Covenants Not to Compete	 4

Critical Thinking Exercise 1-​1	 5
TRENDING: State Restrictions on Covenants Not to Compete	 6
Non-​Solicitation Agreements	 7

Featured Case 1-​1: B.G. Balmer & Co., Inc. v. Frank Crystal  
& Co., Inc.	 8



x	 Contents

TRENDING: Solicitation and Social Media	 9
Featured Case 1-​2: Mobile Mini, Inc. v. Vevea	 9
Critical Thinking Exercise 1-​2	 10
Critical Thinking Exercise 1-​3	 11

Key Terms	 11

	C H A P T E R   2 	 SELECTING THE LEGAL FORM OF BUSINESS	 13

Introduction	 13
Basic Legal Forms of Business	 14

Sole Proprietorship	 14
General Partnership	 14

Limited Partnership	 16
Corporation	 17

S Corporation	 19
Close Corporation	 19
Benefit Corporation	 19

Limited Liability Company	 19
Additional Legal Issues Associated with Starting and Operating  
a Business	 21

When Is a Business a Partnership, or Not?	 21
Featured Case 2-​1: Byker v. Mannes	 21
Critical Thinking Exercise 2-​1	 23

The Business Judgment Rule	 23
Featured Case 2-​2: F.D.I.C. ex rel. Wheatland Bank v. Spangler	 24

Pre-​Formation Agreements	 26
Featured Case 2-​3: Kahn v. Imperial Airport, L.P.	 26
Critical Thinking Exercise 2-​2	 27

Getting It Right the First Time—​In Writing	 28
Featured Case 2-​4: Holmes v. Lerner	 28
Featured Case 2-​5: Germano v. Beaujean	 31

Piercing the Corporate Veil	 33
Featured Case 2-​6: GreenHunter Energy, Inc. v. Western 
Ecosystems Technology, Inc.	 33
Critical Thinking Exercise 2-​3	 35

TRENDING: Reverse Veil Piercing	 36
Key Terms	 36
Legal Forms of Business Overview	 37



Contents	 xi

	C H A P T E R   3 	 “READY-​TO-​GO” OPTIONS: FRANCHISING  
AND BUYING AN EXISTING BUSINESS	 39

Franchising	 39
What is a Franchise?	 39

Featured Case 3-​1: Wojcik v. InterArch, Inc.	 42
Advantages of Becoming a Franchisee	 45
Disadvantages of Franchising	 46

Featured Case 3-​2: Carlock v. Pillsbury Co.	 46
Critical Thinking Exercise 3-​1	 50
Critical Thinking Exercise 3-​2	 51
Critical Thinking Exercise 3-​3	 52

Buying an Existing Business	 54
Featured Case 3-​3: Rice v. Hulsey	 55

Key Terms	 56

	C H A P T E R   4 	 RAISING CAPITAL	 57

Introduction	 57
Raising Capital Through Investors	 59

What Is a Security?	 60
Featured Case 4-​1: SEC v. W.J. Howey Co.	 60
Critical Thinking Exercise 4-​1	 62
Critical Thinking Exercise 4-​2	 64

Going Public	 65
Smaller Reporting Company (SRC)	 68
Exempt Offerings	 68

Section 4(a)(2)	 68
Restricted Securities	 69
Regulation D, Rules 506 and 504	 69
Crowdfunding	 70
Regulation A	 70
“Bad Actors”	 71
Rule 701–​Employee Benefit Plans	 71
Intrastate Offering Exemption	 71

TRENDING: Initial Coin Offerings	 72
Securities Fraud	 73

Featured Case 4-​2: Matrixx Initiatives, Inc. v. Siracusano	 74
Featured Case 4-​3: In re Level 3 Communications, Inc. 
Securities Litigation	 76

Key Terms	 78



xii	 Contents

	C H A P T E R   5 	 CONDUCTING BUSINESS ONLINE	 81

Introduction	 81
TRENDING: Having Inadequate Cybersecurity Can Be an Unfair  
and Deceptive Trade Practice	 83
Influencers and Fake Reviews	 85

Critical Thinking Exercise 5-​1	 87
Data Breach Notification Requirements	 87
Ownership of Online Accounts and Their Content	 88
Jurisdiction	 90

Featured Case 5-​1: Zippo Manufacturing Co.  
v. Zippo Dot Com, Inc.	 90
Featured Case 5-​2: Shrader v. Biddinger	 92
Featured Case 5-​3: Capps v. Bullion Exchange, LLC	 95
Critical Thinking Exercise 5-​2	 96
Critical Thinking Exercise 5-​3	 97

TRENDING: Collecting State Sales Taxes	 98
TRENDING: Are Online Businesses Subject to the Americans  
with Disabilities Act?	 99
Key Terms	 99

Part II:  Intellectual Property

	C H A P T E R   6 	 INTELLECTUAL PROPERTY BASICS	 103

Introduction	 103
Patents	 103

Featured Case 6-​1: BuySAFE, Inc. v. Google, Inc.	 105
Critical Thinking Exercise 6-​1	 106
Featured Case 6-​2: Preston v. Marathon Oil Co.	 107
Critical Thinking Exercise 6-​2	 109

Copyrights	 110
Featured Case 6-​3: Tanksley v. Daniels	 112
Featured Case 6-​4: Richards v. Merriam Webster, Inc.	 114
Featured Case 6-​5: Lombardo v. Dr. Seuss Enterprises, L.P.	 116
Featured Case 6-​6: Brammer v. Violent Hues Productions, LLC	 120



Contents	 xiii

Works Made for Hire	 122
Featured Case 6-​7: Siniouguine v. Mediachase, Ltd.	 123
Critical Thinking Exercise 6-​3	 125

Digital Millennium Copyright Act	 126
Featured Case 6-​8: Viacom International, Inc. v. YouTube, Inc.	 126

TRENDING: Moderators and the DMCA’s Safe Harbor Protection	 129
Trademarks	 129

Featured Case 6-​9: PlayNation Play Systems, Inc. v. Velex Corp.	 131
Critical Thinking Exercise 6-​4	 133

TRENDING: Trademarks with #Hashtags	 134
TRENDING: Immoral, Scandalous, and Disparaging Trademarks	 134

Cybersquatting	 135
Featured Case 6-​10: Fagnelli Plumbing Co., Inc. v. Gillece 
Plumbing and Heating, Inc.	 135
Featured Case 6-​11: Overhead Door Corp. v. Burger	 139

Trade Secrets	 140
Featured Case 6-​12: Calisi v. Unified Financial Services, LLC	 141
Featured Case 6-​13: Little Caesar Enterprises, Inc. v. Sioux  
Falls Pizza Co., Inc.	 144

Inevitable Disclosure	 146
Featured Case 6-​14: Panera, LLC v. Nettles	 147
Featured Case 6-​15: Fail-​Safe, LLC v. A.O. Smith Corp.	 149
Critical Thinking Exercise 6-​5	 150

Personal Liability for Infringement	 151
Featured Case 6-​16: Asher Worldwide Enterprises LLC v.  
Housewaresonly.com Inc.	 151
Critical Thinking Exercise 6-​6	 153

Key Terms	 154

Part III:  Hiring and Managing Employees

	C H A P T E R   7 	 TITLE VII	 159

Introduction	 159
Title VII of the Civil Rights Act of 1964	 159
Procedures for Initiating a Discrimination Charge	 161
Disparate Treatment Discrimination	 163



xiv	 Contents

Establishing a Disparate Treatment Discrimination Case	 163
Featured Case 7-​1: Ondricko v. MGM Grand Detroit, LLC	 163
Critical Thinking Exercise 7-​1	 164
Featured Case 7-​2: McDonnell Douglas Corp. v. Green	 165

Bona Fide Occupational Qualification (BFOQ)	 167
Featured Case 7-​3: Donley v. Stryker Sales Corp.	 168
Critical Thinking Exercise 7-​2	 169

Mixed Motive	 169
Stereotyping	 170

Critical Thinking Exercise 7-​3	 170
Religious Discrimination	 171

Featured Case 7-​4: EEOC v. Consol Energy, Inc.	 172
Featured Case 7-​5: EEOC v. United Health Programs of  
America, Inc.	 175
Critical Thinking Exercise 7-​4	 177

Disparate Impact Discrimination	 179
Featured Case 7-​6: Griggs v. Duke Power Co.	 180

Establishing a Disparate Impact Discrimination Case	 181
Business Necessity	 181

Featured Case 7-​7: M.O.C.H.A. Society, Inc. v. City of Buffalo	 182
Critical Thinking Exercise 7-​5	 184

TRENDING: Sexual Orientation and Gender Identity Discrimination	 185
Discriminatory Dress Codes	 186

Featured Case 7-​8: Jespersen v. Harrah’s Operating Co.	 186
Critical Thinking Exercise 7-​6	 187

Harassment	 188
Featured Case 7-​9: Burlington Industries, Inc. v. Ellerth	 189
Critical Thinking Exercise 7-​7	 190
Featured Case 7-​10: Faragher v. City of Boca Raton	 191
Featured Case 7-​11: Hunt v. Wal-​Mart Stores, Inc.	 191
Critical Thinking Exercise 7-​8	 193

Who Is a Supervisor?	 194
Featured Case 7-​12: Vance v. Ball State Univ.	 194

Co-​Worker Harassment	 195
Featured Case 7-​13: McNabb v. K-​VA-​T Food Stores, Inc.	 195

Third-​Party Harassment	 197
Critical Thinking Exercise 7-​9	 198

Retaliation	 199
Critical Thinking Exercise 7-​10	 200

Constructive Discharge	 201
Critical Thinking Exercise 7-​11	 202



Contents	 xv

Remedies	 202
After-​Acquired Evidence	 203
Affirmative Action	 204
Key Terms	 204

	C H A P T E R   8 	 ADDITIONAL ANTI-​DISCRIMINATION LAWS	 207

Americans with Disabilities Act	 207
Establishing a Claim Under the ADA	 209

Featured Case 8-​1: Boitnott v. Corning, Inc.	 209
Featured Case 8-​2: Coffman v. Robert J. Young Co., Inc.	 210

Reasonable Accommodation	 212
Featured Case 8-​3: Turner v. City of Paris, Ky.	 213
Featured Case 8-​4: EEOC v. Dolgencorp, LLC	 214
Critical Thinking Exercise 8-​1	 215

Essential Functions	 217
Featured Case 8-​5: EEOC v. Eckerd Corp.	 217
Critical Thinking Exercise 8-​2	 219

TRENDING: Medical Marijuana and the ADA	 220
Age Discrimination in Employment Act	 221

Featured Case 8-​6: O’Connor v. Consolidated Coin 
Caterers Corp.	 221
Featured Case 8-​7: Neff v. Aleris Rolled Products, Inc.	 223
Critical Thinking Exercise 8-​3	 225

Equal Pay Act	 226
Featured Case 8-​8: King v. Acosta Sales and Marketing, Inc.	 226

TRENDING: Salary History Bans	 228
Genetic Information Nondiscrimination Act	 229

Featured Case 8-​9: Green v. Whataburger Restaurants, LLC	 229
Pregnancy Discrimination Act	 230

Featured Case 8-​10: Young v. United Parcel Service, Inc.	 231
Critical Thinking Exercise 8-​4	 232
Critical Thinking Exercise 8-​5	 232

Uniformed Services Employment and Reemployment  
Rights Act	 233

Featured Case 8-​11: Staub v. Proctor Hospital	 234
Critical Thinking Exercise 8-​6	 235

Key Terms	 236



xvi	 Contents

	C H A P T E R   9 	 SCREENING FOR AND HIRING EMPLOYEES	 237

Defining the Position	 237
Job Descriptions	 237

Featured Case 9-​1: Clifford v. County of Rockland	 238
Featured Case 9-​2: Ammons v. Chicago Board of Education	 239
Featured Case 9-​3: Hitchcock v. Angel Corps, Inc.	 241

Job Advertisements	 242
Critical Thinking Exercise 9-​1	 242

Screening Candidates	 242
Negligent Hiring	 243

Featured Case 9-​4: Anicich v. Home Depot U.S.A., Inc.	 243
Critical Thinking Exercise 9-​2	 245
Critical Thinking Exercise 9-​3	 246

Background Checks	 248
Social Media Background Checks	 249

Job Interviews and Questionnaires	 250
Critical Thinking Exercise 9-​4	 251

TRENDING: Online Job Applications and the Americans with Disabilities Act	 251
Testing	 252

Physical and Medical Testing	 252
Drug Testing	 252

Critical Thinking Exercise 9-​5	 253
Polygraph Tests	 253

Hiring Foreign Workers	 254
Immigration and Nationality Act	 254
Immigration Reform and Control Act	 254

Employee Eligibility Verification (Form I-​9)	 254
Key Terms	 255

	C H A P T E R   1 0 	 EMPLOYMENT AT WILL	 257

Introduction	 257
Exceptions to the Employment-​at-​Will Doctrine	 258

Public Policy Exception	 258
Featured Case 10-​1: Petermann v. International  
Brotherhood of Teamsters	 259
Critical Thinking Exercise 10-​1	 260
Critical Thinking Exercise 10-​2	 260

Whistleblowing	 261



Contents	 xvii

Featured Case 10-​2: Aery v. Wallace Lincoln-​Mercury, LLC	 262
Critical Thinking Exercise 10-​3	 264
Implied Contract Terms	 266
Featured Case 10-​3: Oakes v. Barnes & Noble College 
Booksellers, LLC	 267
Critical Thinking Exercise 10-​4	 268

Key Terms	 269

	C H A P T E R   1 1 	 VARIOUS WORKPLACE LAWS	 271

Introduction	 271
Fair Labor Standards Act	 271

Minimum Wage	 272
TRENDING: Raising the Minimum Wage	 272

Minimum Wages for Tipped Workers	 273
Employees Exempt from Overtime	 273

Featured Case 11-​1: In re Family Dollar FLSA Litigation	 273
Critical Thinking Exercise 11-​1	 276

Interns	 276
Featured Case 11-​2: Glatt v. Fox Searchlight Pictures, Inc.	 277

Family and Medical Leave Act	 278
Featured Case 11-​3: Haley v. Community Mercy  
Health Partners	 279
Featured Case 11-​4: Durden v. Ohio Bell Telephone Co.	 282
Critical Thinking Exercise 11-​2	 284

TRENDING: State Paid Leave Laws	 285
Unemployment Compensation	 285

Featured Case 11-​5: Bell Socialization Services, Inc. 
v. Unemployment Compensation Bd. of Review	 286
Critical Thinking Exercise 11-​3	 287

Workers’ Compensation	 288
Featured Case 11-​6: Dukich v. Illinois Workers’ Compensation 
Commission	 288
Critical Thinking Exercise 11-​4	 290
Critical Thinking Exercise 11-​5	 291
Featured Case 11-​7: Kittell v. Vermont Weatherboard, Inc.	 292
Workplace Safety	 293

Employee Benefits	 293
Retirement Plans	 294

Featured Case 11-​8: Lewis v. Kratos Defense & Security 
Solutions, Inc.	 295



xviii	 Contents

Affordable Care Act	 297
TRENDING: Student Loan Repayment Plans	 299

COBRA	 299
Featured Case 11-​9: Evans v. Books-​A-​Million	 300

National Labor Relations Act	 301
Featured Case 11-​10: Three D, LLC v. NLRB	 302
Critical Thinking Exercise 11-​6	 303

Employee Disputes and Arbitration	 303
Cases Refusing to Enforce an Employment-​Related  
Arbitration Provision	 304
Cases Enforcing an Employment-​Related Arbitration Provision	 308

Key Terms	 311

	C H A P T E R   1 2 	 EMPLOYEE MANUALS	 313

Introduction	 313
Featured Case 12-​1: Scott v. Merck & Co., Inc.	 313
Critical Thinking Exercise 12-​1	 315
Critical Thinking Exercise 12-​2	 316

Key Terms	 318

	C H A P T E R   1 3 	 EMPLOYER LIABILITY BASED ON AGENCY  
AND RESPONDEAT SUPERIOR	 319

Introduction	 319
The Law of Agency	 319

Express Authority	 320
Implied Authority	 320

Featured Case 13-​1: American Movie Classics v. Rainbow 
Media Holdings	 320

Emergency Powers	 322
Apparent Authority	 322

Featured Case 13-​2: Froneberger v. Smith	 322
Critical Thinking Exercise 13-​1	 324

Ratification	 325
Featured Case 13-​3: Webber v. State Farm Mut. Auto Ins. Co.	 325

Principal and Agent Contract Liability to Third Parties	 327
Partially Disclosed Principal	 327



Contents	 xix

Featured Case 13-​4: Janke v. Brooks	 328
Undisclosed Principal	 329

Featured Case 13-​5: Ads Plus Advertising, Inc. v. Ault	 329
Duties Owed by the Agent to the Principal	 332

Featured Case 13-​6: Lucini Italia Co. v. Grappolini	 332
Respondeat Superior	 334

Featured Case 13-​7: Rodman v. CSX Intermodal, Inc.	 335
Critical Thinking Exercise 13-​2	 336
Critical Thinking Exercise 13-​3	 337

Summary: Principal’s and Agent’s Liability on  
Contracts Formed by Agent	 338
Summary: Employer’s and Employee’s Liability to Third  
Party Based on Employee’s Negligence	 338
Key Terms	 339

	C H A P T E R   1 4 	 INDEPENDENT CONTRACTORS	 341

Introduction	 341
Misclassification of Workers	 342

Common Law Test	 343
Economic Realities Test	 344

IRS Test	 345
ABC Test	 346

TRENDING: Marketplace Contractor Statutes	 346
Critical Thinking Exercise 14-​1	 347
Critical Thinking Exercise 14-​2	 348

Key Terms	 349

	C H A P T E R   1 5 	 TERMINATING THE EMPLOYMENT RELATIONSHIP	 351

Introduction	 351
Featured Case 15-​1: Selch v. Columbia Management	 351
Featured Case 15-​2: Burns v. Unemployment Compensation  
Bd. of Review	 352

Employee Protected Activity	 353
Featured Case 15-​3: NLRB v. Starbucks Corp.	 353

Covenants Not to Compete	 355
Critical Thinking Exercise 15-​1	 355



xx	 Contents

Featured Case 15-​4: Lawlor v. North American Corp. of Illinois	 357
Reference Letters	 359

Featured Case 15-​5: McCulloch v. Ohio Department  
of Transportation	 360
Featured Case 15-​6: Scott v. Montgomery County School Bd.	 361
Critical Thinking Exercise 15-​2	 362

Separation Agreements	 363
Featured Case 15-​7: EEOC v. Sundance Rehabilitation Corp.	 363

Key Terms	 367

PART IV:  Managing the Business

	C H A P T E R   1 6 	 CONTRACT BASICS—​COMMON LAW  
AND UCC ARTICLE 2� 371

Introduction	 371
Common Law Versus UCC Article 2	 371

Goods Versus Services	 372
Critical Thinking Exercise 16-​1	 373

Merchants	 374
Critical Thinking Exercise 16-​2	 374

Basic Contract Requirements	 374
Mutual Assent	 375

Featured Case 16-​1: Dittman v. Cerone	 375
Featured Case 16-​2: Kolodziej v. Mason	 380
Critical Thinking Exercise 16-​3	 382

Mutual Assent Under Article 2	 383
Featured Case 16-​3: Oakley Fertilizer, Inc.  
v. Continental Ins. Co.	 384
Critical Thinking Exercise 16-​4	 386

Consideration	 387
Featured Case 16-​4: Access Organics, Inc. v. Hernandez	 388

Capacity	 390
Featured Case 16-​5: Lucy v. Zehmer	 390
Featured Case 16-​6: Dodson by Dodson v. Shrader	 392

Legality	 393
Featured Case 16-​7: Gaming Venture, Inc.  
v. Tastee Restaurant Corp.	 393

Statute of Frauds	 394



Contents	 xxi

Featured Case 16-​8: Olson v. Halvorsen	 394
Critical Thinking Exercise 16-​5	 395

Merchant’s Written Confirmation	 396
Featured Case 16-​9: Bazak Int’l Corp.  
v. Tarrant Apparel Group	 397
Critical Thinking Exercise 16-​6	 398

Contract Performance and Breach	 399
Featured Case 16-​10: Kim v. Park	 399

Anticipatory Repudiation	 401
Commercial Impracticability	 401

Featured Case 16-​11: Northern Corp. v. Chugach Elec. Ass’n	 402
Critical Thinking Exercise 16-​7	 403

Special Performance Rules Under the UCC	 404
Perfect Tender Rule	 405
Transfer of Title and Risk of Loss	 405

Contract Remedies	 406
Key Terms	 407

	C H A P T E R   1 7 	 CONSUMER PROTECTION LAWS	 409

Introduction	 409
Warranties	 409

Featured Case 17-​1: Seely v. White Motor Co.	 411
Critical Thinking Exercise 17-​1	 412
Critical Thinking Exercise 17-​2	 414

Product Liability	 415
Featured Case 17-​2: MacPherson v. Buick Motor Co.	 415
Featured Case 17-​3: Greenman v. Yuba Power Products, Inc.	 416
Featured Case 17-​4: Glenn v. B & R Plastics, Inc.	 418
Critical Thinking Exercise 17-​3	 419

TRENDING: Should Amazon Be Considered a “Seller” for Purposes  
of Strict Product Liability Claims?	 420
Key Terms	 421

	C H A P T E R   1 8 	 CREDIT AND COLLECTIONS	 423

Introduction	 423
Secured Transactions	 423

Priorities	 425
Critical Thinking Exercise 18-​1	 426



xxii	 Contents

Critical Thinking Exercise 18-​2	 427
Default and Repossession	 427

Promissory Notes and Negotiable Instruments	 428
Key Terms	 429

PART V:  ENDING THE BUSINESS

	C H A P T E R   1 9 	 BANKRUPTCY	 433

Introduction	 433
Chapter 7 Liquidation	 434

Abuse of Chapter 7 and the Means Test	 435
Featured Case 19-​1: In re Stout	 435

Automatic Stay	 438
Debtor’s Estate	 438

Exemptions	 438
Distribution of the Debtor’s Nonexempt Property	 439
Exceptions to Discharge	 440

Featured Case 19-​2: In re Skinner	 440
Featured Case 19-​3: Krieger v. Educational Credit  
Management Corp.	 442
Critical Thinking Exercise 19-​1	 443

Chapter 11 Reorganization	 444
Chapter 13 Individual Repayment Plans	 445
Key Terms	 446

	C H A P T E R   2 0 	 SELLING THE BUSINESS	 447

Introduction	 447
Confidentiality	 447
Determining the Business’s Worth	 447
Selling Prospectus	 448
Sales Contract	 449
Key Terms	 449

Index	 451


