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Outline of Proposed Framework

Goal: Swift implementation of workable, efficient, and
innovation-friendly regulation
Foundational themes:

The nature of the asset and the activity matters
For intermediaries, treat tokens as just another asset class that
trades and is custodied electronically

Core elements:
Exemptive relief creating transitional grace period for regulated
entities to engage in crypto activities, including trading and
custody
Rulemaking to define investment contract and treat offers and
sales of
pre-functionality tokens as investment contracts
Rulemaking to govern intermediaries’ activities in crypto,
differentiating between pre-functionality and functional tokens



Grace Period to Get Things
Moving

Issue exemptive relief to create a transitional
period, potentially as the first use of the “innovation
exemption”
Relief would permit SEC registrants to conduct
crypto activities pending final rules

Includes broker-dealers, exchanges, transfer agents,
investment advisers
Limited to their existing approved business model

Conditions:
Initial and quarterly written notification to SEC (and
relevant SROs), signed by CEO and CFO, attesting to
existence of policies and procedures
Subject to examination; exam deficiencies can result in
revocation of grace period



Investment Contract Definition

Conduct rulemaking to refine investment contract
definition to:

an express or implied agreement between a seller and
buyer that provides for the investment of money in a
common enterprise with a reasonable expectation of
profits solely from the undeniably significant managerial
or entrepreneurial efforts of the seller.
Where express or implied agreement means “meets the
definition of contract under state law”

– Among other things, make it easier to know when the
investment contract has terminated.



Pre-Functionality vs. Functional
Tokens

Define 2 categories of tokens:
Pre-functionality, where the token and associated
protocol or network are not yet live
Functional, where both the token and associated 
protocol or network are live

Offer and sale of pre-functionality tokens are
presumed to be investment contracts

Offer and sale of functional tokens are presumed to
be commodities but SEC-regulated intermediaries
can trade and custody them

We now delve deeper into SEC regulation of each



Offers and Sales of Pre-Functionality
Tokens Presumed To Be Investment

Contracts

Create rebuttable presumption that offers and sales of pre-
functionality tokens meet the definition of investment
contract
Recognize offers and sales of pre-functionality tokens may
rely on existing registration exemptions to the Securities
Laws, as well as a proposed new exemption (next slide)

Rationale:
Offers and sales of pre-functionality tokens have most often
been considered capital raises and investment contracts
Offers and sales of functional tokens have most often been
considered
commodities transactions



New Registration Exemption for Offer and
Sales of Pre-Functionality Tokens

Would apply to any legal or natural person offering
and selling pre-functionality tokens, e.g.:

Developers selling tokens pre-functionality
Secondary sellers before protocol launch
Those sharing in proceeds from pre-functionality sales

Key elements:
$50 million cap
Disclosure requirements
KYC for all purchasers
Written agreements with representations
Filing with SEC similar to Form D



Regulation of Intermediaries

Rulemaking to permanently permit SEC-
regulated intermediaries to conduct crypto
activities:

Brokers / Dealers
Exchanges / ATSs
Custodians
Margin lending providers

The nature of the activity(ies) will determine
type of registration (leverage ideas from Grace
Period)
Intermediaries can choose registration based on
their market activity focus
Builds on existing regulatory infrastructure and
“super-app” idea



Key Takeaways

Grace Period created by exemptive relief, allowing
regulated entities to engage in crypto activities
2 Categories of Tokens regulated through rulemaking,
allowing regulated entities to engage in relevant activities
Pre-functionality tokens:

define investment contract
treat offers and sales of pre-functionality tokens as investment
contracts
allow use of existing exemptions from registration and create a
new exemption

Functional tokens treated as commodities, while allowing
regulated entities to engage in trading and custody
Intermediary activities in crypto regulated in line with
existing rules



Appendix
Other Ideas to Consider



Rulemaking for Full Public Offerings of
Pre-Functionality Tokens

SEC could conduct rulemaking to develop
framework for full public offering of pre-
functionality tokens and/or investment contracts
more generally

New exemption described on slide 7 is NOT full
public offering

New Rules would align with public offering rules
for other securities with customizations to
recognize differences, akin to:

Variable annuities
Reg AB



Initial Treatment of DeFi

Make clear that intermediaries engaging in DeFi
activities must still comply with laws and rules
applicable to them

“Decentralized” defined by:
No single point of failure
No single source of truth
No single controlling authority



Infrastructure vs. Intermediary

Infrastructure is not regulated because providers
do not engage in intermediary activities

Software development, hardware deployment,
communications systems are classic examples of
infrastructure

Use of tokens for network functions (staking, gas,
validation) is infrastructure, not intermediary
activity or a securities transaction

Self-custody wallet would depend on exact
activities conducted



CFTC Coordination on 
Market Integrity

SEC and CFTC share anti-fraud and manipulation
enforcement authority through regulation of their
respective intermediaries

Investigations coordinated between agencies as
and when appropriate

Each agency retains jurisdiction over its own
registrants

Coordination important for consistent market
integrity oversight


