23-10063-shl
Pg1of3
CLEARY GOTTLIEB STEEN & HAMILTOI\%1 LLP

Doc 1617 Filed 04/24/24 Entered 04/24/24 18:39:55 Main Document

CRAIG B. BROD
RICHARD J. COOPER
JEFFREY S. LEWIS
PAUL J. SHIM
STEVEN L. WILNER

VICTOR L. HOU

ROGER A. COOPER
LILLIAN TSU

AMY R. SHAPIRO
JENNIFER KENNEDY PARK

KYLE A. HARRIS

LINA BENSMAN

ARON M. ZUCKERMAN
KENNETH S. BLAZEJEWSKI
MARK E. MCDONALD

DAVID C. LOPEZ
MICHAEL A. GERSTENZANG

ELIZABETH LENAS
LUKE A. BAREFOOT

F.JAMAL FULTON
PAUL V. IMPERATORE

One Liberty Plaza

LEV L. DASSIN JONATHAN S. KOLODNER CLAYTON SIMMONS
DAVID H. BOTTER DANIEL ILAN CHARLES W. ALLEN
New York, NY 10006-1470 JORGE U. JUANTORENA MEYER H. FEDIDA JULIA L. PETTY
T: 41212 225 2000 DAVID LEINWAND ADRIAN R. LEIPSIC HELENA K. GRANNIS
-4 JEFFREY A, ROSENTHAL ELIZABETH VICENS SUSANNA E. PARKER
MICHAEL D. DAYAN ADAM J. BRENNEMAN THOMAS S. KESSLER
. CARMINE D. BOCCUZZI, JR. ARI D. MACKINNON RESIDENT PARTNERS
F: 412122253999 JEFFREY D. KARPF JAMES E. LANGSTON
FRANCISCO L. CESTERO JARED GERBER JUDITH KASSEL
. FRANCESCA L. ODELL RISHI ZUTSHI BOAZS. MORAG
WILLIAM L. MCRAE JANE VANLARE HEIDE H. ILGENFRITZ
Clearngttheb‘com JASON FACTOR AUDRY X, CASUSOL ANDREW WEAVER
JOON H. KIM ELIZABETH DYER CATHERINE S, GRIMM
ALAN M. LEVINE DAVID H. HERRINGTON JOHN V. HARRISON
MARGARET S. PEPONIS KIMBERLY R. SPOERRI MATTHEW BRIGHAM
AMERICAS ASIA EUROPE & MIDDLE EAST LISA M. SCHWEITZER AARON J. MEYERS EMILIO MINVIELLE

JUAN G. GIRALDEZ DANIEL C. REYNOLDS LAURA BAGARELLA

DUANE MCLAUGHLIN ABENA A MAINOO

JONATHAN D.W. GIFFORD
NEW YORK BEIJING ABU DHABI LONDON CHANTAL E. KORDULA HUGH C. CONROY, JR DAVID W.S. YUDIN
SAN FRANCISCO HONG KONG BRUSSELS MILAN BENET J. O'REILLY JOHN A. KUPIEC KARA A HAILEY
- N ADAM E. FLEISHER JOSEPH LANZKRON ANNA KOGAN
SAO PAULO SEOUL COLOGNE PARIS SEAN A. O'NEAL MAURICE R. GINDI BRANDON M. HAMMER
SILICON VALLEY FRANKFURT ROME GLENN P. MCGRORY KATHERINE R. REAVES BRIAN J. MORRIS

DEBORAH NORTH
MATTHEW P. SALERNO
MICHAEL J. ALBANO

RAHUL MUKHI
ELANA S. BRONSON
MANUEL SILVA

CARINA S. WALLANCE
ALEXANDER JANGHORBANI
RESIDENT COUNSEL

WASHINGTON, D.C.

D: +1 2122252416
soneal@cgsh.com

April 24, 2024
VIA EMAIL

The Honorable Sean H. Lane

U.S. Bankruptcy Judge

Southern District of New York

300 Quarropas Street

White Plains, New York 10601-4140

Re: Genesis Global Holdco, LLC, Case No. 23-10063
Your Honor:

Pursuant to Your Honor’s direction at the April 16, 2024 hearing, we are writing on behalf
of the debtors and debtors-in-possession (the “Debtors”) in the above-captioned case to update the
Court with respect to the status of the U.S. Trustee’s outstanding objections to the Debtors’ Joint
Amended Chapter 11 Plan (ECF No. 1392) (as may be revised, amended, restated, supplemented,
altered or modified from time to time, the “Plan”),' which update was shared in draft form with
the U.S. Trustee, the Ad Hoc Group Counsel, and the Dollar Group Counsel on April 23, 2024 and
with counsel to Gemini on April 24, 2024 and which reflects comments from each of the Ad Hoc
Group Counsel, the Dollar Group Counsel, and counsel to Gemini.

Following further discussions among the Debtors, the U.S. Trustee, the Ad Hoc Group
Counsel, the Dollar Group Counsel, and counsel to Gemini, the Debtors understand that each of
the U.S. Trustee’s objections that were described in the Debtors’ Letter to the Honorable Sean H.
Lane (ECF No. 1483) remain unresolved. Specifically, these objections pertain to the following
issues: (i) the Plan’s proposed payment of the Ad Hoc Group Counsel’s and Dollar Group
Counsel’s fees and expenses without the filing of an application by either the Ad Hoc Group
Counsel or the Dollar Group Counsel that it has made a substantial contribution to the Chapter 11

! Capitalized terms not otherwise defined herein shall have the meanings ascribed to them in the Plan. The

Objection of the United States Trustee to the Confirmation of the Debtors’ Joint Amended Chapter 11 Plan (ECF No.
1202) is defined herein as the “UST Ob;j.”

Cleary Gottlieb Steen & Hamilton LLP or an affiliated entity has an office in each of the locations listed above.
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Cases, UST Obj. 1617 (the “Creditor Group Fee Issue”); (i1) the Plan’s proposed exculpation of
non-estate fiduciaries, namely, the Ad Hoc Group SteerCo and, solely in its capacity as such and
to the extent it is implementing the Plan, the Gemini Distribution Agent, UST Obj. 11 (the
“Exculpation of Non-Fiduciaries Issue”); (iii) the “No Liability” provision in Article VI.B.3 of the
Plan, which provides that the Gemini Distribution Agent and its Related Parties will have no
liability for certain actions taken directly in furtherance of the performance by the Gemini
Distribution Agent of its duties under the Plan after the Effective Date, UST Obj. 10-11 (the “No
Liability Issue”); and (iv) the Plan language enjoining “any Causes of Action solely to the extent
released or exculpated pursuant to this Plan, including the Enjoined Actions, against any Released
Party or Exculpated Party other than the Debtors or the Wind-Down Debtors,” UST Obj. 7 (the
“Injunction Language Issue”).

An update on each of these issues is included below:

1) Creditor Group Fee Issue: The Debtors understand that each of the Ad Hoc Group
Counsel and the Dollar Group Counsel provided the U.S. Trustee with time records
pertaining to the Chapter 11 Cases and that the Ad Hoc Group Counsel is in the process
of providing additional time records that have been requested by the U.S. Trustee.
However, the U.S. Trustee’s position is that, notwithstanding the sharing of time
records and the evidence presented at the Confirmation Hearing, each of the Ad Hoc
Group Counsel and the Dollar Group Counsel must file an application that meets the
standards under section 503 of the Bankruptcy Code. The Ad Hoc Group Counsel and
the Dollar Group Counsel have informed the Debtors that they are not willing to file
such an application because it is not legally required, would result in additional
administrative expenses, and is inconsistent with the Court’s guidance at the
Confirmation Hearing.> Accordingly, the Debtors believe this dispute will need to be
resolved by the Court. To assist in the Court’s consideration of these issues, we refer
Your Honor to (a) paragraphs 43—44 of the Debtors’ Confirmation Brief, (b) paragraphs
21-22 and 58-59 of the Proposed Findings of Fact and Conclusions of Law Submitted
by Plan Proponents and Supporters in Support of Confirmation of the Debtors’
Amended Joint Chapter 11 Plan of Genesis Global Holdco, LLC et al. (ECF No. 1540),
(c) the arguments of Debtors’ counsel, the Ad Hoc Group Counsel, and the Dollar
Group Counsel in support of the Plan’s proposed payment of the Ad Hoc Group
Counsel’s and Dollar Group Counsel’s fees and expenses during the Confirmation
Hearing, Hr’g Tr. 60:13—63:1, 106:6-110:7, 115:14-122:22, March 18, 2024, and (d)
Your Honor’s colloquy with counsel for the U.S. Trustee during the Confirmation
Hearing, Hr’g Tr. 257:16-264:22, March 18, 2024.

2 At the Confirmation Hearing on March 18, 2024, the Court suggested that the dispute with respect to the

Plan’s payment of the fees and expenses of the Ad Hoc Group Counsel and the Dollar Group Counsel “may be a
fixable problem in the sense of sharing what the fees are and having the U.S. Trustee’s office take a look.” Hr. Tr.
260:13-15, March 18, 2024. In response to the U.S. Trustee’s position that the Ad Hoc Group Counsel and the
Dollar Group Counsel should instead be required to file substantial contribution applications, the Court pushed back
stating that “I did ask that question about applications earlier . . . . [a]nd I think I was trying to avoid something that
was not a meaningful addition to the . . . circumstances. . . . I just didn’t want to have somebody say in order to
check this box, I need to file this piece of paper that says exactly what I just said standing up. We’ll try to avoid
that, I would think.” Hr. Tr. 261:5-261:13, March 18, 2024.
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2)

3)

4)

Exculpation of Non-Fiduciaries Issue: The Plan’s exculpation of non-fiduciaries is
narrow, as it applies only to the Ad Hoc Group SteerCo and the Gemini Distribution
Agent, but it is an integral component of the Plan and neither the Ad Hoc Group
SteerCo nor the Gemini Distribution Agent is willing to be carved out of the
exculpation provisions in the Plan. Moreover, the Debtors are limited in their ability
to make unilateral amendments to the Plan as a result of the PSA and the Plan itself.
Accordingly, the Debtors believe this dispute will need to be resolved by the Court. To
assist in the Court’s consideration of these issues, we refer Your Honor to (a) paragraph
82 of the Memorandum of Law in Support of Confirmation and Omnibus Reply to
Objections to Confirmation of the Plan of Reorganization or Genesis Global Holdco,
LLC et al., Under Chapter 11 of the Bankruptcy Code (the “Debtors’ Confirmation
Brief”), (b) the arguments of Debtors’ counsel during the Confirmation Hearing, Hr’g
Tr. 254:25-255:25, March 18, 2024, and (c) Your Honor’s colloquy with counsel for
the U.S. Trustee during the Confirmation Hearing, Hr’g Tr. 266:24-267:16, March 18,
2024.

No Liability Issue: The “No Liability” provision was an important component of the
overall settlement between the Debtors and Gemini to resolve Gemini’s objection to
Confirmation of the Plan and, as such, the Debtors are constrained in eliminating this
provision in the Plan. Accordingly, the Debtors believe this dispute will need to be
resolved by the Court. To assist in the Court’s consideration of these issues, we refer
Your Honor to (a) the arguments of Debtors’ counsel during the Confirmation Hearing,
Hr’g Tr. 256:1-8, March 18, 2024, and (b) Your Honor’s colloquy with counsel for the
U.S. Trustee during the Confirmation Hearing, Hr’g Tr. 264:25-266:23, March 18,
2024.

Injunction Language Issue: The Debtors believe the Plan language at issue is part of
the overall settlement with creditors and cannot be adjusted at this point. Accordingly,
the Debtors believe this dispute will need to be resolved by the Court. To assist in the
Court’s consideration of these issues, we refer Your Honor to (a) paragraph 83 of the
Debtors’ Confirmation Brief, (b) the arguments of Debtors’ counsel during the
Confirmation Hearing, Hr’g Tr. 256:9-25, March 18, 2024, and (c) Your Honor’s
colloquy with counsel for the U.S. Trustee during the Confirmation Hearing, Hr’g Tr.
268:4-270:7, March 18, 2024.

We are available to discuss any questions at the Court’s convenience.

Respectfully submitted,

/s/ Sean A. O Neal

Sean A. O’Neal

CLEARY GOTTLIEB STEEN & HAMILTON LLP
One Liberty Plaza

New York, New York 10006

T: 212-225-2000

F:212-225-3999

Counsel to the Debtors and Debtors-in-Possession



