1.

How to Become a Delaware Public Benefit Corporation

This outline describes the major steps required for an existing Delaware corporation to
become a Delaware public benefit corporation.

Summary. In order to become a public benefit corporation (a “PBC”), a traditional

Delaware corporation must draft an amendment to its certificate of incorporation (an
“‘“Amendment”). The amendment must be approved by the board of directors, and then
by the stockholders. Once approved, the amendment must be filed with the Secretary of
State of Delaware.

Contents of Amendment. A sample form of Amendment is attached as Appendix A.

The following provisions are either required or should be considered:

2.1.

2.2.

2.3.

24.

The heading of the certificate must state that the corporation is a public benefit
corporation.

The name of the corporation may be changed to add the words “public benefit
corporation,” the abbreviation “P.B.C.,” or the designation “PBC.” If the name is
not changed, then if the PBC is not publicly traded, the PBC must notify anyone
who purchases stock that the corporation is a PBC.

The certificate must identify one or more specific public benefits to be promoted
by the corporation.

Delaware gives public benefit corporations the option of committing to make its
statement about its efforts to create public benefit: 1) available to the public (as
opposed to its stockholders only); 2) annually (as opposed to biennially); and 3)
in accordance with a third party standard (as opposed to using its own
methodology). If a corporation is already a Certified B Corporation or is thinking
of becoming one, B Lab recommends that it make each of those commitments in
its certificate. See the sample language on Appendix A at the end of this
document.

Note: The Delaware statute will permit the provisions described in 2.4 to be
placed in the bylaws instead of the certificate. B Lab recommends that Certified
B Corporations place the statements in the certificate of incorporation to make
them more difficult to change.

This outline is not intended to provide legal advice to any specific business. Businesses should
obtain legal and accounting advice before taking any steps to become a public benefit

corporation.



Board approval. The board of directors must approve the Amendment and recommend
that the amendment be submitted to the stockholders for approval. The certificate of
incorporation and bylaws should be reviewed to determine the vote required.

Stockholder approval. The stockholders must approve the Amendment. The statute
requires a majority affirmative vote of the outstanding shares of the corporation, unless
the company’s certification of incorporation dictates otherwise. The certificate of
incorporation and bylaws should be reviewed to determine the vote required and
whether any additional vote is required.

File amendment. After the board and stockholders approve the amendment, the
Amendment must be prepared and filed with the Secretary of State.

Print and issue new stock certificates. The Delaware law requires that a stock
certificate issued by a public benefit corporation note conspicuously that the corporation
is a public benefit corporation. It is unclear whether that requirement applies to stock
certificates issued before a corporation becomes a public benefit corporation. To avoid a
later challenge by a person that acquires shares represented by a stock certificate
without that notation, the corporation should consider printing new stock certificates with
the required notation and issuing the new stock certificates to its existing stockholders.

Name change. If the PBC has adopted a new name, it should make the necessary
changes to reflect the new name. The corporation should update, for example, bank
accounts, business cards, intellectual property registrations, etc. There is no set timing
for completion of these changes; however, a corporation should aim to complete them
within a commercially reasonable time following the public benefit corporation election.




Appendix A

Sample language for certificates of incorporation

Purpose clause:

1.

Purpose. The purpose of the Corporation is to engage in any lawful act or activity for
which a corporation may be organized under the Delaware General Corporation Law.

Benefit Corporation. The Corporation shall be a public benefit corporation as
contemplated by subchapter XV of the Delaware General Corporation Law (the “DGCL"),
or any successor provisions, that it is intended to operate in a responsible and
sustainable manner and to produce a public benefit or benefit, and is to be managed in a
manner that balances the stockholders pecuniary interests, the best interests of those
materially affected by the corporation’s conduct and the public benefit or benefits
identified in this certificate of incorporation. Accordingly, it is intended that the business
and operations of the Corporation create a material positive impact on society and the
environment, taken as a whole. If the DGCL is amended to alter or further define the
management and operation of public benefit corporations, then the corporation shall be
managed and operated in accordance with the DGCL, as so amended.

Purposes. As its specific purpose, the corporation shall promote a positive effect (or
reduce negative effects [state affected persons, entities, communities or interests
and effects constituting the corporation’s specific public benefit(s), which may
include (without limitation) effects of an artistic, charitable, cultural, economic,
educational, environmental, literary, medical, religious, scientific or technological
nature];furthermore, in order to advance the best interests of those materially affected
by the corporation’s conduct, it is intended that the business and operations of the
Corporation create a material positive impact on society and the environment, taken as a
whole.

Third Party Standard. The Corporation shall deliver its public benefit statement annually,
make it available to the public on its website, or if it does not have a website, upon
request, and prepare it in accordance with a third party standard applied consistently
with any application of that standard in prior statements or accompanied by an
explanation of the reasons for any inconsistent application. A third party standard
means a credible standard for defining, reporting, and assessing a corporation’s social
and environmental performance that:

a. Assesses the effect of the business and its operations on all of the interests
materially affected by the corporation’s conduct;

b. Is developed by an organization that is not under the control of the corporation or
its affiliates; and

c. Has information publicly available concerning:

i. The criteria and relative weighting the standard uses to assess the
corporation’s overall social and environmental performance;



ii. The process by which the standard is developed and revised; and

iii. The independence of the organization that developed the standard,
including:

A. The material owners;

B. The members of the organization’s governing body and how they
are selected; and

C. The organization’s material sources of financial support.

In addition to the requirements under Section 366(b) of the DGCL, the statement shall including
all of the following:

a. A narrative description of the process and rationale for selecting the third-party
standard used to prepare the statement; and

b. A statement of any connection between the entity that established the third-party
standard, or its directors, officers, or material owners, and the Corporation, or its
directors, officers, and material owners, including any financial or governance
relationship that might materially affect the credibility of the objective assessment
of the third-party standard;

c. The assessment shall include an assessment of the corporation’s creation of a
material positive impact on society and the environment, taken as a whole, from
the business and operations of the Corporation.

5. Severability: To the extent that any provision of this ARTICLE is found to be

invalid or unenforceable, such invalidity or unenforceability shall not affect the validity or
enforceability of any other provision of this ARTICLE

Liability Limitation:

Any disinterested failure to satisfy DGCL § 365 shall not, for the purposes of any use of the term
“good faith” in this certificate of incorporation or the bylaws in regard to the indemnification or
advancement of expenses of officers, directors employees and agents, constitute an act or
omission not in good faith, or a breach of the duty of loyalty. Any repeal or modification of this
ARTICLE shall not adversely affect any right or protection of a director of the
Corporation existing at the time of such repeal or modification.



