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Case Study: Listing Rule 10.1.1

This case study relates to how issuers should manage information that develops over a period of time,
particularly in relation to financial performance, in order to comply with their continuous disclosure
obligations under NZX Main Board Listing Rule (Listing Rule) 10.1.1. (Please note that under the updated
Listing Rules which take effect on 1 January 2019, this will be Listing Rule 3.1.1)

Key points

» Where issuers select non-financial metrics for their forecasts (such as sales of particular
product lines), the obligations relating to disclosure of material deviations from those

forecasts will still apply, where that information is material information.

» Issuers must keep sufficient internal documentation in relation to continuous disclosure
discussions and decisions made by the issuer’'s board and executive team.

» Issuers should not attempt to highlight positive information in market announcements as a

means to redirect or lessen attention from negative information which is relevant to investors.

BACKGROUND

A listed issuer published guidance of its annual outlook and provided the market with regular updates to
its guidance about the issuer’s revenue-generating products, including key performance indicators such
as unit sales and growth targets. The issuer tracked and reported its performance against its key
indicators on a quarterly basis and regular announcements were made regarding the issuer’s revenue
model, cash position, and progress on unit sales of products which the issuer described in a positive light.

However, when the issuer announced its annual results, it did not explicitly state how it had actually
performed in respect of its key performance indicator and did not notify investors that the actual result
was 30% lower than the prior year.

ANALYSIS

NZX Regulation (NZXR) was concerned that a 30% deviation from the prior year performance indicator
was a significant deviation and not easily identified from the information released by the issuer. NZXR also
considered that the market had not been informed on a timely basis that there was a risk of a material
deviation from the forecasts the issuer had previously released.

NZXR engaged with the issuer and requested further information, including board reports, minutes and

other internal reports regarding continuous disclosure discussions or decisions. NZXR also met with the

issuer on several occasions in order to determine whether the issuer had released all material information
to the market on a timely basis.

The issuer was of the view that the individual performance of one of its key indicators was not material
information. The issuer considered that its performance had to be considered in the wider context of the
issuer’s business and the information that had already been provided to the market on a regular basis.
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NZXR considered that the issuer had given the key performance indicator particular emphasis, including
in a series of previous announcements. Generally speaking, the greater the emphasis given to a particular

metric, the more likely it is to shape market expectations.

It was NZXR's view that a material deviation in this key performance indicator compared to the issuer’s
forecast was likely to be material information. Based on the information available, NZXR considered that
the issuer had failed to comply with its continuous disclosure obligations and the matter was referred to
the NZ Markets Disciplinary Tribunal (the Tribunal).

OUTCOME

The Tribunal noted that boards must exercise their own commercial judgement based on their knowledge
of the company and their business to determine whether information is material information and whether
disclosure is required. However, the Tribunal also noted that there were minimal board papers dealing
with the relevant issues from the time period it was considering. The board papers that were available
focussed on the issuer’s cash position and deferred acceptance of other products. The papers did not
demonstrate that the issuer specifically considered whether the actual result for the key performance

indicator, once this was known, constituted material information.

The Tribunal observed that there was a lack of documentation of the decisions made at board meetings
in respect of continuous disclosure. The Tribunal considered that this demonstrated that the board may
not have had effective oversight of its continuous disclosure obligations when the issuer made its announcements.

The Tribunal considered that a reasonable person would expect material changes in a key performance
indicator, which were consistently highlighted in the issuer’'s market announcements and which were the
biggest contributor to the issuer’s revenue, to have a material effect on the price of the issuer’s shares.
Accordingly, the Tribunal considered that material changes in the key performance indicator were likely
to be material information in the context of the issuer’s business and performance.

The Tribunal agreed that the deviation between the forecast and actual result for the key performance
indicator was significant. The Tribunal considered that a reasonable person would expect that a 30%
deviation from guidance previously provided was information that was likely to materially affect the
issuer’s share price. The Tribunal noted that investors were not made aware of the actual result and the
deviation. Accordingly, the Tribunal considered that the issuer did breach Rule 10.1.1 by not disclosing
to the market the actual result for the key performance indicator.

The Tribunal was also concerned that the issuer’s announcement towards the end of its financial year had
the potential to mislead the market as it specifically referenced the key performance indicator in a positive
light to counter other bad news. The key performance indicator was described as a positive
development, and although this may have been factually true relative to the previous half year period, it
likely gave the market the impression that the actual result was closer to the guidance than it actually
was. There also appeared to be an emphasis on highlighting positive information with a lack of attention

given to negative information.
The Tribunal noted that the issuer appeared to have had a genuine belief that:

a. The key performance indicator, on its own, was not material information in the overall context of its

business and performance; and

b. It had provided sufficient information to educate the market regarding its long-term growth prospects.
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Both NZX and the issuer submitted that there was no measurable harm to investors and no material effect
on the price of the issuer’s shares. NZX noted that there was no notable movement in the issuer’s share
price following the issuer’s ultimate announcement of its annual results.

The Tribunal noted, as a further mitigating factor, that the issuer had not been referred to the Tribunal
before, nor had NZX advised of any previous breaches of the Rules by the issuer.

As a result, the Tribunal ordered that the issuer be privately reprimanded, pay $40,000 to the NZX
Discipline Fund for breaching Listing Rule 10.1.1, and to pay the costs and expenses incurred by the
Tribunal and NZX in considering the matter.
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