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1. Introduction

The Council of a local government has broad discretion to make policy for a range of strategic or
operational purposes. It's ability to make policy comes from the Local Government Act 1995 (Act),
where at section 2.7(2)(b) it states that the role of Council, amongst other things, is to —

determine the local government’s policies.

The legal basis for a local government to make policy, unless required by legislation, is the general
competence common law doctrine that underpins the Act and provides the basis of a local
government’s executive powers.

The policy making function is fundamental to the Council’s role as the governing body of the local
government. Accordingly, Council will make policies that encompass an array of functions and
activities that stem from diverse pieces of legislation.

Council members, because of their contacts with ratepayers and their roots in the communities they
represent, will bring different perspectives and understanding of community issues to Council’s
policymaking. The City facilitates professional development opportunities for council members in
accordance with the Act to support the role of council members in this process.

Some legislation requires local government to make specific policies with prescribed criteria. Local
Planning Polices are one such example of this mechanism and are prepared in accordance with
requirements of planning legislation, including the City's Town Planning Scheme No. 4. Therefore
the preparation of Local Planning Policies are not encompassed by this Policy Framework.

Nevertheless the City’s Local Planning Policies are listed in the City’s policy register for the purposes
of maintaining a centralised master list of all policies adopted by Council.

Delegated authority, if given by Council or the CEO, provides the legal basis to carry out the function,
or exercise the power that is needed. Delegated authority is the extension of a legislative power by
a delegator using an enabling provision of the legislation, to a person occupying a position who will
carry out that function. However policy is often required to place boundaries around how that power
or function is performed.

This may apply to the discretion the Council is using when deciding on a matter itself (e.g. to approve
or refuse something), or it may apply to a function of the City that is to be exercised by officers on
the Council’s behalf using delegated authority.

In simple terms, Council can make policy in the following ways.

1. Decision making — in the form of a Council decision. A Council decision or resolution may
contain the criteria or foundation of the function that the Council wishes to be performed by
the organisation. In its decision, the Council may ‘act through’ another person (usually the
Chief Executive Officer) to exercise the function or power required. The decision of Council
becomes the policy statement and stands on its own.

2. Adopting a plan or instrument — for example, the making of a local law is an executive function
of the local government and can only be exercised by the Council. A local law may contain
provisions about activities or functions that a person may or may not do, or contain offences
for such things. Such a provision is statutory and are subject to a range of processes
prescribed by the Act to give effect to this status. The limitations or inclusions of things
prescribed in local laws is, in effect, Council setting the policy as to how it wants those matters
to be regulated.
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3. Adopting a policy document — this is the development of a stand-alone policy document for
consideration and adoption by Council. This is the most common and well-known form of
Council’s expression of its policy making function. Such a form of policy making is done to
place boundaries around the use of a discretionary power or function arising from legislation
or Council has delegated. Policies such as this, with few exceptions, are not legally binding.
Council may choose to set part or all of a policy aside depending on the circumstances of the
matter that requires a decision. Despite this lack of legal standing the courts can and have
used local government policies as a guide to determine whether or not the local government
has acted reasonably in the exercise of it's powers.

The varying ways Council can make policy, as outlined above, is important as it allows Council to
respond to its business needs, community aspirations and long term planning, consistent with the
Council’s role in community leadership.

2. Integrated Planning and Reporting framework and its
relationship to policymaking

As part of its obligations under the Act and regulations, local governments in Western Australia are
to plan for the future of the district. In this context, ‘plan’ does not mean urban planning and design,
but is a holistic approach to what a community wants its local government to do, and what the local
government needs to do to deliver it.

To achieve this, Council’'s adopted Integrated Planning and Reporting (IPR) framework sets out, at
a strategic level, Council’s commitment to deliver services, projects and how those things will be
funded to achieve the community’s vision for the future. These aspirations are distilled in a range of
strategies, plans and other documents to guide the implementation and planning horizon of the
service desired. Notably, the IPR framework is a requirement of the Act and also sets out a range of
statutory functions of the local government.

It must be understood an important distinction exists between IPR and policymaking. Whereas IPR
documents are a requirement of legislation and contain specific elements the legislation requires,
policymaking is discretionary unless legislation requires otherwise.

Council has implemented the IPR requirements and has captured the aspirations for the community
in the form of the City’s adopted Strategic Community Plan 2020 — 2030 which sets out the
aspirations as follows:

= Aspiration 1 — Community

= Aspiration 2 — Environment

= Aspiration 3 — Economy

= Aspiration 4 — Leadership

The Strategic Community Plan sets out how Council intends to meet the objectives of these
aspirations, what strategies are needed to guide them, and the measures by which its performance
against meeting these aspirations are to be judged.

Consequently, when a strategy or planning document is made to guide the implementation of a
specific Strategic Community Plan aspiration, it is for the purpose of framing Council’s objectives
around that item or service but does not place any particular guidance or boundaries around how a
particular service or function is to be performed.

This is where policy comes into focus: strategy is for determining what the local government wants,
however policy is for detailing how the local government wants it done. These policies, for all intents
and purposes, represent an instruction manual on how to implement the aspirations and objectives
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of the Strategic Community Plan and may be required to govern a statutory function arising from
provisions of the Strategic Community Plan.

3. General principles

Where Council —

» has delegated its powers or functions to the CEO via a delegation of authority; or
» has adopted a plan or strategy for a particular objective; or
= has a particular legislative power or obligation to implement

Council may adopt a policy to place parameters on how the function, power or objective will be
applied.

The purpose of these policies, regardless of category, is to provide consistency and equity in
decision making and to optimise the efficiency of the organisation. Any policy must, as a baseline,
accommodate the requirements of the legislation that provide the basis for the policy function.

Officer reports that are submitted to Council for a decision on a matter must refer to, and if necessary
detail the relevant policy that impacts that item. As noted previously, policies are not legally binding.
Council may choose, if it has appropriate grounds to do so, to set aside part or all of a policy that
impacts the item Council is required to decide. In such a circumstance it is crucial in the interests of
open and transparent government that the rationale for waiving a policy is provided as part of the
Council’s decision.

Officers, when exercising their powers and functions, must do so within the parameters of the policy
that has been adopted by Council for that power or function.

As custodian of the City’s day-to-day operations, and the responsible person for implementing the
Council’s decisions, the CEO has the discretion to make instructions around how a policy function is
to be performed. This is an administrative matter for the CEO to determine in accordance with the
CEOQ'’s functions and responsibilities pursuant to the Act.

The CEO also has functions and powers given directly by the Act and other legislation (workforce
management is an example). Functions and powers of this kind cannot be performed by Council and
hence Council cannot make policy for these operational matters. In this context, Operational
Directions may be made and applied by the CEO in the absence of policy.

It therefore is at the discretion of the CEO to make or approve the Operational Directions on how
specific policy requirements or functions of the Act and other laws will be carried out by the City or
by officers.

Where a need is identified for a policy, officers will draft a policy document for consideration by the
Council. Alternatively, Council may request the CEO take steps to develop a policy for a particular
matter, in one of these categories. The draft policy shall refer to —

The Strategic Community Plan aspiration;

The responsible Directorate within the organisation;
The responsible Business Unit; and

The legislation relevant to the policy function.

A new policy is not to be made if it duplicates or conflicts with the function of another, unless it is
intended to supersede that policy at the time the new policy is made.
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No policy shall be proposed, or made, that will conflict with a written law or convey a function, power
or duty that is a responsibility of the State or Commonwealth Government in the absence of a
Memorandum of Understanding or other kind of formal agreement with a relevant State or
Commonwealth agency.

4. Statutory compliance

Few policies are a requirement of legislation. Nevertheless policies do exist that are both required
by legislation and are to be reviewed annually (for example, a purchasing and procurement policy).

Where a policy is legislated and is required to be reviewed annually, the City will comply with this
requirement.

The City will adopt a position of reviewing all other policies as required, or as circumstances dictate.

5. Policy Register

The policies adopted by the local government are set out in the Policy Register, maintained by the
City for the purpose of management of all the policies adopted by Council. The Policy Register is
available for inspection on request.
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