TELECOMMUNICA nONS LIFENSE AGREEMENT
INFORMATIO~ PAGE
ThISpage setsoutinforrnatiOIi-which is referred to andforrnSf art of the TELECOMMUNICA nONS LICENSE
AGREEMENT datedthe 151
day of September,2010 between MERS Realty Corporation and CPP Investment
Board Real Estate Holdings Inc. as the Licensor and TEL S Communications Company as the Licensee.

Building: WaterparkPlace-10 Bay Streetin the City of Tdr°nto, andthe Provinceof Ontario.

E

Floor Area of DeemedArea:30 squarefeet.The exactmeas mentof theDeemedArea maybe verified by
~ architector surveyoremploy~ by the Licensorf~r thatpose

anduponverification,an adjustmentof the

LIcenseFeeandthe floor areawill be maderetroactIvelyto e Commencement
Date.
Commencement Date: the 1stday of September,2010

~

5years

LicenseFee: $649.80annuallyin advancedue onthe Commence~entDateand eachanniversarythereafter-

1

Electricitv ConsumDtion
Fee: $0 annuallyin advancedue onthe' ommencement
Dateand eachanniversarythereafter

yO!."

RenewalTerm: j period(s)of five (5) years.
Notices: Licensor

icensee

Waterpark Place
c/o OMERS Realty Corporation and CPP
Investment Board Real EstateHoldings Inc.
Royal Bank Plaza -North Tower
200 Bay Street, Suite 900
Toronto, ON M5J 2J2
Attn: Vice President, National Programs

PageIP

LUS Communications Company
5 York Street
2ndFloor
oronto, ON M5J 2V5
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TELECOMMUNICATIONS LI~ENSE AGREEMENT
This License Agreement made as of this 151day of S~tember, 2010.

BETWEEN:
OMERS Realty Corporation and CPP Invest~ent Board RealEstateHoldings Inc.
(hereinafterthe "Licensor")
-and-

TELUS Communicati~nsCompany
(hereinafterthe "Licensee").
1

DEFINITIONS

In this Agreement the capitalized terms appearinghe~in shall mean the following:
"Affiliate": a company that is affiliated with another~ithin the meaning of the CanadaBusiness
Corporations

Act.

I

"Agreement": this agreement,its Exhibits and Sched~lesand Information Page.
"Broadcasting": any transmissionof programs, whe~er or not encrypted, by radio waves or other
means of telecommunication for reception by the pub~icby means of any device.
"Building": the building situated on the Lands; muni~ipally described on the Information Page.
"Business Day": a day that is not Saturday,Sunday, 9r a statutory holiday.
"Cable": fibre optic, coaxial, coppercables and wires~

"CommencementDate": the datestatedasthe Co~encement Dateonthe InformationPage.
"Communications
Equipment": cabinets, racks, elec
have been installed by the Licensee or a corporate pr
this Agreement, or (ii) are installed, or are to be insta
described in Schedule" A ", and (iii) such other equipm
the Term and Renewal Term, as approved by the Lic

onic equipment and other equipment that (i)
ecessor of the Licensee, before the date of
led by the Licensee, in the Deemed Area as
nt as may be installed by the Licensee during
or in accordance with Section 7.

"Communications Spaces": telecommunicationspa

~

Licensor,

acting

reasonably,

for

use

by

the

Licensee

t

waYs
provide

and

cable
Services

pathways
to

tenants

designated
and

by
occupants

the
of

the Building and such other pathways used by the Lic nsee during the Term and Renewal Term as
approved by the Licensor in accordancewith Section7.
"Connecting Equipment": the Cables, fibre guides fibre entrance cabinets, fibre patch panels,
conduits, inner ducts and connecting hardware that i) have been installed by the Licensee or a
corporate predecessor of the Licensee before the dat of this Agreement, or (ii) are described in
Schedule "C" and are installed, or to be installed by th Licensee, through the Entrance Link, and the
Communication Spaces, and (iii) such other conne .g equipment as may be installed by the
Licensee in the Building during the Term and Ren wal Term, as approved by the Licensor in
accordance with Section 7, that is connected to the Entrance Cable, Main Distribution Frame,
Communications Equipment, or Cable or that is used to house or carry Cable.
"Consumer Price Index": (All Items forRegionalCit
the Building is located, or if there is no Consumer.
nearest the Building for which there is a Consumer Pri
a successor or other governmental agency, including
Index is no longer published, an index published in su
replacement index designated by the Licensor, acting
required, the Licensor will make the necessary conve
Canada or the applicable governmental agency, the n

es, base year 1992=100) for the city in which
e Index for that city, for the city in Canada
e Index published by Statistics Canada (or by
provincial agency). If the Consumer Price
stitution for the Consumer Price Index or any
easonably, will be used. If a substitution is
ions. If the base year is changed by Statistics
cessary conversions will be made.

"Cross Connection": the connection of one wire or
ownership of one party to a wire or cable under th
another, by anchoring each wire or cable to a connect'
two, or by any other means, and any other connection
components that is under the management, control or
any of its components.

able under the management and control, or
management and control or ownership of
g block and placing a third wire between the
f the telecommunications system or any of its
wnership of one party to that of another, or

"CRTC": the Canadian Radio-television and Teleco~unications

Commission.

"Deemed Area": the area described in Schedule "A",
"Electrical Consumption Fee" meansa fee equal t the total cost of all electricity consumed in
connection with the installation, operationand mainte ance of the Licensee's Equipment. Licensee
will provide Licensor with an electrical load calc ation for Licensee's Equipment, prior to
installation, to determinethe total cost of all electricity onsumedin connectionwith the installation,
operation and maintenance of the Licensee's Equipm nt. The electrical load calculation shall be
supplied and stamped by an engineer. If the electric load calculation indicates that Licensee's
Equipment does not consumehydro and this is confi ed by Licensor's consultant, the electrical
consumption fee will be waived. Licensor hasthe right 0 audit Licensee's Equipment at any time at
the Licensee's expenseto ensure that the Licensee's Equipment is not consuming hydro. If the
electrical load calculation indicates that Licensee's Eq .pmentis consuminghydro a flat rate of $0
per annum for the will be paid by Licensee to Lice sor to cover the total cost of all electricity
consumed plus an administration fee of fifteen perc t (15%) of the amount shall be paid by
Licensee when it is billed. This rate is subjectto adjus ent by Licensor on an annual basis. If the
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electrical load calculation indicates that the equipme~t's hydro consumption exceedsthe flat rate
then a sub meter will be installed at Licensee's expe~se.
"Entrance
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and

to
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and
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tie
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that
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between
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Frame.

"Entrance Link": the coresleeve,or other penetration~esignatedby the Licensor, actingreasonably,
through the Building's foundation walls or elsewhereFontainingthe EntranceCable.
"Equipment Room": the area containing the Main Dtstribution Frame for the Building.
"Event of Default": defined in Section 18

"Existing Equipment": that part of the Licensee'sf

quiPment

installed

before

the

date

of

this

Agreement.

"Fee": any amountpayable by the Licensee under thi~ Agreement.
"Hazardous Substance": any substance that is control
of the Province in which the Building is situated 0
regulations, guidelines, policy statements and restricti
environment, quality of air, water and other aspects of
to polychlorinated biphenals, asbestos, and other sub
contaminants or hazardous substances.

ed by, regulated, or restricted under the laws
under the laws of Canada, including any
ns pertaining to the protection of the natural
e environment and including but not limited
tances commonly referred to as pollutants,

"In-Building Wire": asdefinedby the CRTC consti~ tes copper wires, Cable and other facilities
which originate in the Equipment Room and run to the elephonecloset on eachfloor and thereafter
to but not within the premises of the tenant's or occup nts in the Building.
"Information Page": the sheetattachedto this Agree*ent as "PageIP".

r

"Inside Wire": wires and other facilities which are US llY in, or in proximity of, premises of the
tenants or occupants of the Building, and which are un er thosepersons' or entities' responsibility

andcontrol.
"Lands": the landsoccupiedby theBuilding.
"LEC": a local exchange carrier regulated by the CR~C,

"Licensee'sEquipment": the Communications
Equip~entandthe ConnectingEquipment.
"License Fee": the annual sums statedas the License ~ee on the Information Page.

"Main Distribution Frame": the maindistributionfr~e or otherphysicallocationfor the Cross
Connectionof a TSP'sEntranceCableto the In-BuildipgWire locatedin the Building.
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"Multi-Dwelling Unit Building": as defmedby th~ CRTC in Decision2003-45constitutinga
building with at leasttwo units andat leastoneunit °Fcupiedby a tenant

r

"Owner(s)": the owneror ownersfromtime to timeo thefreeholdor leaseholdtitle of theLands,
the Building or eitherof them.
"Plans and Specifications":the workingdrawings,!plans, specifications,and other applicable
constructionor installationplansreferredto in Sectio~7(a).
"Prime": the rate quoted from time to time as its "Prime Rate" for commercial loans by the
Toronto Dominion Bank.
I
"Recoverable Costs": the costs and expensesparticul 'zed on Schedule"D" for building services
requestedof the Licensor by the Licensee or causalto the Licensee's construction and installation
activities relating to the provision of the Servicesin the Building. However, RecoverableCostsshall
not include costs that would be incurred by the Licens r in any event, costs that have already been
incurred by the date of execution of this Agreement the costs associated with the negotiation,
management,administration, monitoring and enforce ent of this Agreementor of otheragreements
with TSPs, or (except for chargesfor servicesidentifie in Schedule"D" and provided by the Riser
Manager) fees in relation to a Riser Manager.

"ReleasedLicenseePersons":the Licenseeand thel°f'ficers,
contractors

directors,

employees,

agents and

of the Licensee.

"ReleasedLicensorPersons":the Licensorandown
,

S)andproperty managerof the Building and
respective officers, directors, employees,

any lender that holds security on the Building, and
agentsand contractors, of all and any of them.

"RenewalTerm": the renewalterm(s)notedonthe InformationPage.
"Riser Manager": a person or entity retained by
supervision

services

for

all

or

part

of

the

raceways,

f

e

rise,

Licensor
ducts,

to
conduits,

provide
sleeves,

management

and

communications

pathways (including the CommunicationsSpaces),roo areasand other telecommunicationsrelated
facilities in or serving the Building.

t

"Services": the telecommunications
or other comm ications servicesto be provided by the
Licenseeto tenantsor occupantsin theBuilding.
"Term": theperiod of time statedasthe Termonthe *formation Page.
"TSP": a telecommunications or other communication~serviceprovider.

2.

GRANT

(a)

the Licensor grants to the Licensee for ~e Term. a non-exclusive license:
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(i)

to install, operate,maintain,r~
Licensee's

sole

expense

and

air, improve,
replace,
and remove,
at the
'sk, the Entrance
Cable,
Communications

Equipment,ConnectingEquip ent,andCable;
(ii)

to use the Entrance Link, Maih Distribution Frame, and Communications
Spaces;
I
to connectthe EntranceCable tb the Communications Equipment and to the
Main Distribution Frame; and I
connectthe Licensee's Equip~ent to the In-Building Wire and Inside Wire.

(b)

The Licensee shall be provided access10 the Landsand Buildings in order to exercise
its non-exclusive license, twenty four hours per day, three hundred and sixty five
days per year subject to:

(i)

the Licensor'sreasonablesec~ity requirements;

(ii)

thenoticerequirementasprov¥ed in Section9(b); and
an event of Force Majeure as ptovided in Section31

~

(c)

TheLicenseeshallusethe Equipment oomandDeemedArea for thesolepurpose
of providingServicesto tenantsand cupantsin the Building. The Licenseeis
expresslyforbiddento serveotherpro ertiesfrom theBuilding.

(d)

The Licensor may at any time, require e Licensee,to relocate within the Building
any or all of the Licensee's Equipment and the DeemedArea. Upon receipt of not
less than one hundred and twenty (1 0) days advance written notice from the
Licensor, (a "Relocation Notice") e Licensee shall relocate the Licensee's
Equipment and the DeemedArea. Ifth RelocationNotice requires the relocationto
occur within the first two (2) yearsafte the CommencementDate, the Licensor will
be solely responsible for the direct, easonable, out of pocket expenses of the
relocation (the "Relocation Costs"), an if the RelocationNotice doesnot requirethe
relocation to occur until after that two 2) year period, the Relocation Costs will be
sharedequally by the Licensor and the icenseeunlessthe relocation is primarily to
accommodateanother supplier of Se 'ces. In that case,the Licensee will not be
required to pay any part of the reloc tion costs. The Licensor shall permit the
Licenseeto effect any relocation using procedurethat will ensurethat the relocated
equipmentis operational for service pri r to discontinuing service from the previous
service location. If a Relocation Not ce is delivered, the Licensee, will, within
fifteen (15) days after its receipt deliv r written notice to the Licensor setting out
particulars of its estimateof the Relocat on Costsand, the Licensor will be entitled to
rely upon that estimate in proceeding .th the relocation. The Licensor may at any
time within fifteen (15) days afterrecei t of the Licensee'sestimateof the Relocation
Costs rescind its Relocation Notice by "ving written notice to the Licensee to that
effect.
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3.

(e)

The Licensormakesno warrantyO~ representation
that the EquipmentRoom,
DeemedArea, the Communicationspacesor anypart of the Building is or are
suitablefor the Licensee'suse.

(t)

The Licensormay grant, renewor e~ end similar licenses to other suppliers of
telecommunications services.The Lic nse granted by this Agreement is revocable
only in accordancewith the expresste
of this Agreement.
The Licensee agreesto assistthe 9
efficiencies

within

the

Building

oc nsor

by und

in

rtaking

improving
the

the

following,

space
at the

and

operating

Licensee's

cost,

at the requestof the Licensor and wi .timeframes approvedby the Licensor, acting

reasonably:
(i)

identifyingExistingEquipment;

(ii)

upon reasonablerequestfrom;
operating

efficiencies

in

co

Licensor,
ection

to achieve
with

specific

improved

space

cases,

examining,

and

identifying and labelling speci c items of Existing Equipment;

(iii)

relocating,reconfiguringand
!

(iv)

upon requestfrom the Licenso and with reasonabletime to respond in the
circumstances,providing to the icensorits existingavailable information on
its Existing Equipment, e.g. c ncerning types of wiring, wiring casings,
materials used in the Existin Equipment, sizes, capacities and other
information, where that other i formation may be required having regard to
building code, building safety, e code, fire safety or similar governmental
requirements or the requireme s of the Licensor's insurers.

proVing space and operating efficiencies
related to Existing Equipment' accordancewith the reasonablerequestsof
the Licensor, but subjectto Se 'on 2(d); and

(h)

The relationship betweenthe Licensort ~dthe Licenseeis solely that of independent
contractors,and nothing in this Agreem nt shall be construedto constitutethe parties
as employer/employee, partners, jo' t venturers, co-owners or otherwise as
participants in a joint or common unde
.g.

(a)

The Licenseeagreesto paythe Licen~eFeeto the Licensorannuallyin advance
without anyset-off,deductionor abate~entwhatsoever.

(b)

The Licensee shall also pay to the LiC nSOrany Recoverable Costs incurred by it
within sixty (60) daysafter receipt of ea h itemized invoice, without deductionor set
off.

(c)

Interestwill accrueat that rate of intef est that is three percent (3%) greater than
Prime on any arrears of Fees payable y the Licensee, and will be payable when
payment of the interest is demanded.
.

t
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5.

Value added taxes and similar taxes ~ch as "HST" or "GST" are payable by the
Licensee on all Fees.
I

4.

TERM-OPllONTORENEW

(a)

The Tenn of this Agreementstarts on 1heCommencementDate and expires on the
date stipulated on the Infonnation Pagf.

(b)

Provided that the Licensee is not in ~efault of any of its obligations under this
Agreement,this Agreementwill autom~ticallybe renewed for the Renewal Term( s)
unless the Licensee gives the Licensorf at leastone hundred and twenty (120) days
written notice prior to the end of the erm or a Renewal Term of the Licensee's
intention not to renew. EachRenewallj erm will be governedby the sameterms and
conditions set out herein except for: ti) any further right to renew, and (ii) the
License Fee, which will increaseat the Istartof eachRenewal Term by a percentage
equal to the percentage of the incre$e in the Consumer Price Index from the
CommencementDate or the startofthq previous Renewal Term (if any) as the case
may be, to the start of the applicable RenewalTerm.

I

The Licensee shall use the Building, Communication~ Spaces,Deemed Area and the Equipment
Room in the Building solely for the purpose of pro"iding Services to the tenants or occupants
situated in the Building. The Licensee must be prop~rly certified or licensed by the appropriate
governing bodies to provide its Services. This Agreementdoes not provide for the installation or
operation of any forms and types of rooftop COmmuniC
, tions equipment
or wireless
communications
equipment

6.

or Broadcasting.

ELECTRIC UTILITIES

Licensee shall be responsiblefor contracting with and ~rocuring all electrical services,if any, which
are necessaryfor the Licensee's Equipment. Licensee shall pay for all costs of meters, sub meters,
wiring, risers, transformers, electrical panels, lighting, air conditioning and other items, if any,
required by Licensor which in Licensor's solejudgement, arenecessaryto accommodateLicensee's
designloads and capacities,including, without limitatio" the installation, operationandmaintenance
thereof. Notwithstanding the foregoing, Licensormaywithhold consentfor Licensee'sinstallation of
any wiring, risers, transformers, electrical panels, li¥hting, air conditioning systems, or other
Antenna Equipment if, in Licensor's sole judgement, ~e same are not necessaryor would cause
damage or injury to the Building or cause or create a ~gerous or hazardous condition or entail
excessiveor unreasonablealterations or repairsto the ~uilding, or would interfere with or create or
constitute a disturbanceto other Licenseesor occupant~of the Building. In no event shall Licensor
incur any liability for Licensor's refusal or withholdit1g of consent for Licensee's installation or
modification of, any such electrical facility or Licensee's Equipment.

Licensorshall notify Licenseein advanceof any PI~ ed utility outages that may interfere with
Licensee's Equipmentuse but shall not be responsible r any losses,costs or expensessufferedasa
result of any suchoutagesproviding reasonablenotice f suchplanned utility outageswas provided.

7

Licensor hasno obligation to provide emergencyor "~ckup" power to Licensee. Any provision of
emergency or "backup" power shall be the sole respo~sibility of Licensee

7.

CONSTRucnON

(a)

Subjectto what is statedbelow, prior t~ perfonnance of any work, or the making of
any installation, and prior to changes,alterations or upgradesto any existing work or
installation in the Building, the Licens~eshall, at its sole cost and expense,prepare
and deliver to the Licensor working1 WingS,plans and specifications for the work
or installation detailing the type, size d location of the Licensee'sEquipment that is
proposedto be installed, altered or rem ved, the Communication Spacesto be used
by the Licensee and the Deemed Arqa, all specifically describing the proposed
construct~onand work. ~ll wo~king tjlrav:ing~,plans and specifi~ations m1;istbe
preparedm accordancewIth applicablebngmeermgstandards,and will be considered
as part of the Plans and Specifications when they have been approved by the
Licensor, in writing. No work shall coFence until the Licensor has approved, in
writing, the working drawings, plans ~d specifications, and any other applicable
construction or installation plans. !.The Licensor's approval of Plans and
Specifications is not deemeda representationthat the Licensee'sEquipment will not
cause interference with other syste j in the Building
or
that
the
Plans
and
Specifications

comply

with

applicable

I

ws,

rules

or

regulations.

That

responsibility

shall remain with the Licensee. Despi e what is stated above, only an initial "Bay
Layout" will be required in respectof ~uipment intendedto be installed in the racks
installed inside the Deemed Area andl technical specifications in respect of that
equipment will not be required to be provided other than specifications relating to
heat generatedby the equipmentand elpctrical consumption.

(b)

The Licenseewarrantsthat, exceptfor t~e Existing Equipment, the installation of the
Licensee's Connecting Equipment, Erttrance Cable and Cable shall be in strict
compliance with the approved Plans an" Specifications.

(c)

The Licensee agreesthat installation an(! construc~on shall be performed:

(i)

in a neat, responsible,and good land work like manner;

(ii)

strictly consistentwith suchreasbnablerequirementsas shall be imposed by
the Licensor and communicatedlin advanceto the Licensee in writing;
in accordancewith all applicable laws, rules and regulations; and
using only contractors approvFd in writing by the Licensor (it being
acknowledged that, without lilt1itation, a lack of or incompatible union
affiliation of a contractor is a Ireasonablebasis for failing to approve a
contractor).
1.

(d)

~

The Licensee shall label eachCable ins lIed by the Licensee on or after the date of
this Agreement in the Communicatio Spaces,in each telephone closet through
which the Cablespass,and, in addition, at any intervals and at additional locations

8

that the Licensormight reasonablykquire. The labelling will be in a format
approvedby the Licensoractingreaso~ably.
(e)

The Licenseeshallobtain, at its sole 60stand expense,prior to constructionand
work, any necessarypermits, licensdsand approvals,copies of which will be
deliveredto the Licensorprior to co~ encement of construction
and work.
The
Licensee's

Equipment

shall

comply

wi

all applicable

standards

including

safety,

as

may be periodicallyrevised by any overningbody with jurisdiction over the
Licensee'soperations.

8.

(f)

The Licensee shall not, during construption or otherwise block accessto or in any
way obstruct, interfere with or hinder tile use of the Building's loading docks, halls,
stairs, elevators,the sidewalks around the Building or any entranceways.

(g)

The Licensee may amend or suppleme~tthe Plans and Specifications approved by
the Licensor, from time to time, with the written consent of the Licensor, for the
purpose of serving tenantsand occupadtsof the Building. All terms and conditions
of this Section 7 shall apply.
I

(h)

Prior to the installation of any additional Licensee's Equipment under this
Agreement, the Licensee will also provide to the Licensor whatever information the
Licensor reasonablyrequires concem~g types of wiring casings,materials used in
the Licensee's Equipment, sizes, capacities and other information which may be
required having regard to building code, building safety, fire code, fIre safety or
similar governmentalrequirements or the requirements of the Licensor's insurers.
From time to,time at ~easonableintervafs, the ~icensor m~y req~re the Li~enseeto
update the mformation referred to ~bove m connection With the Licensee's
Equipment and the Licenseewill completethe update by confirmation in writing no
later than ten (10) BusinessDays after Writtenrequest.

COVENANTS

(a)

TheLicenseecovenantsasfollows:
(i)

The Licensee shall, at its sole post and expense, maintain and repair the
Deemed Area and the Licensee~sEquipment in proper operating condition
and maintain them in satisfactorlYcondition as to safety.

(ii)

The Licensee shall, at its sole cpst and expense,repair any damage to the
Building, Communications SP es and any other property owned by the
Licensor or by any lessee or icensee of the Licensor or by any other
occupant of the Building where such damageis caused by the Licensee or
any of its agents,representatives\employees,contractors,subcontractors,or
invitees. If the Licenseefails to Irepair or refmish the damage,the Licensor
may repair or refmish such d$ge and the Licensee shall reimburse the
Licensor all costsand expensesmcurred in suchrepair or refinishing, plus an
administration fee equal to fifteen percent (15%) of those costs.

]
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The Licensee shall not interfer+ with the use and enjoyment of the Building
by the Licensor or by lessees! or licensees of the Licensor or tenants or
occupantsof the Building or o~er buildings. If suchinterferenceoccurs, the
Licensor may give the License~written notice thereof and the Licensee shall
correct same as soon as possiijle but not more than forty-eight (48) hours
after receipt of notice. If the Licensee fails to correct the conditions after
proper notification, the Licensbr may take any action the Licensor deems
appropriate to correct the conditions, all at the cost of the Licensee, plus an
administration fee equal to fifteen percent (15%) of those costs.
The Licensee'sEquipment shal
t
other

providers

of

communicat'ons

not

disrupt,
services

adversely
in the

affect,
Building,

or interfere
the

with

Building's

operating, elevator, safety, sec 'ty, or other systems,or with any tenant's or
occupant'srights of enjoyment,1including their respectiveuse or operationof
communications or computer devices or with the systems, facilities, and
devicessituated in neighbouringproperties, The Licensee shall correct such
interferenceas soonaspossible ~ut not more than forty-eight (48) hours after
receiving written notice of suc~ interference,

(v)

The Licenseewill comply with all Building rules, as periodically adopted by
the Licensor acting reasonabl~, and will cause its agents, employees,
contractors, invitees and visitorS to do so.

(vi)

The Licensee will comply with all applicable rules and regulations
periodically issued by any add all governing bodies pertaining to the
installation, maintenance, operntion and repair of the Deemed Area, the
EquipmentRoom, the Licensee'sEquipmentand In-Building Wire, including
the Licensee's provision ofSertices.
The Licensee will not encumber,charge, grant a security interest in respect
of, or otherwise grantrights in fJvour of third parties in respectof anypart of
the In-Building Wire. Despite the foregoing, the Licensoracknowledgesand
agreesthat the Licenseeis pe~tted to allow other local exchangecarriersto
connect to and use copper In-$uilding Wire under its responsibility and
control and conversely,to conn~t to and use copper In-Building Wire under
the control and responsibility o~ other local exchangecarriers, at no cost.
Subjectto Schedule"B", exceptas required or mandatedby the CRTC, the
Licenseewill not permit any oth~r TSPto co-locate equipmentin its Deemed
Area nor will it permit anythird party supplierto Cross Connectto any of the
Licensee'sEquipment or to use ~y part of the Licensee'sEquipment for the
purpose of providing telecommt ication or similar servicesto customers in
the Building.
The Licenseewill not use anypabi of the Licensee'sEquipment as a network
hub facility, switch hotel, switchlnode, or similar facility that functions as an
integral part of a network wher~ disruption of the operation or use of the
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Licensee's Equipment or any part of it would have the effect of disrupting
serviceto personsoutside of th~ Building. Despite the foregoing or anything
else contained in this Agreement to the contrary, and unless agreed to in
writing by the Licensee in it SOle discretion, the Licensee shall not be
required

to use the services of

any In-Building

(x)

y Riser Manager

or any other third party for

Wire.

The Licenseewill strictly con1plywith all occupationalhealthand safety
legislation,Workers' Compen~ation
legislation,and other governmental
requirementsrelating to pero
1 rmance of work and adherence to safety
standards,as applicable.
If the Licensor elects to retainIa Riser Manager, the Licensee will, to the
extent directed by the Licensor](i) recognize the Riser Manager as the duly
authorized representative of the Licensor, and (ii) abide by all reasonable
policies, directions and decisio~ of the Riser Manager pertaining to matters
such as the use of Communipation Spaces and other areas within the
Building, and the installation and operation of equipment having regard to
safety, operationaland building Iintegrity concerns. Despite the foregoing or
anything elsecontained herein to the contrary, andunlessagreedto in writing
by the Licensee in its sole discr4ion, the Licensee shall not be required to use
the services of any Riser M1 ager or any other third party for any InBuilding Wire.

(b)

The Licensorcovenants:
(i)

To operate, repair and maintainlthe Building and Building systemsand the
Lands in a safe and proper operating condition and in accordance with
acceptedbuilding industry standards;
That any consent or approval of the Licensor pursuant to the tenDs of this
License shall not be unreasonabl~withheld, conditioned or delayed,exceptas
is expresslyprovided for;
I
Subject to the Licensee reimbursing the Licensor for the Licensor's
reasonablecosts in doing so, add subject to payment to the Licensor of an
administration fee of fifteen per~ent(15%) of those costs,to cooperatewith
the Licensee to the extent reasonablein obtaining all necessaryconsents,
pennits and authorizations a
f

construction,

installation

and

op

may

rations

be

provided

required

for

for

in

this

the

Agreement,

Licensee's

in

or

in respectof the Building; and
If the operation of the Licensee'~Equipment or the provision of the Services
is interfered with by the operatidn of other equipment or by the activities of
third parties in or in respectof~e Building, the Licensor shall, to the extent
that it is commercially reasonabl~,upon beingprovided by the Licenseewith
written notice and reasonableIparticulars concerning the nature of the
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interference,extendreasonabl~effortsto assistthe Licenseein obtaining
removalor ameliorationof ~e interferencewithin a time frame that is
appropriatehavingregardto thbnatureand extentof the interference.
9.

ACCESS

(a)

The Licensee's authorizedrepresentati~esmay have accessto the Equipment Room
at all times during normal businesshours, and at other times as agreedby the parties
in advance, for the purposes of instal~ing,maintaining, operating, improving and
repairing the Licensee's Equipment.I The Licensor will give the Licensee's
authorizedemployeesor properly authorizedcontractors,subcontractors,and agents
of the Licensee ingress and egressto I the Lands, Building and-Communications
Spacesincluding non-exclusiveuse of an elevator during normalbusinesshours, and
at other times as agreed by the parti~s in advance. However, only authorized
engineers,employeesor properly authorizedcontractors,subcontractors,and agents
of the Licensee, other authorized regul~tory inspectors,or personsunder their direct
supervision and control will be permi~ed to enter the Building, Communications
Spaces, Equipment Room, or other jireas in the Building and only upon the
conditions set forth in this Agreement., The Licensee shall be fully responsible for
the acts or omissions of its employee&or other authorized persons invited on its
behalf to enter the Communication SP1 ces, Equipment Room, or other areas in the
Building.

(b)

Except in the event of an emergencyan~ as describedbelow, the Licensee will give
at least twenty-four (24) hours notiee to the Licensor of its intent to enter
Communications Spaces. At the time iliat notice is given, the Licensee shall inform
the Licensor of the namesof the personswho will be accessingthe Communications
Spaces,the reasonsfor entry, and the expectedduration of the work to be performed.
For routine service activations and rtjPair visits to the Building during normal
businesshours for which purposestheILicensee requires accesswithout advance
notice in order to meet its CRTC-man~ted service provisioning and service repair
intervals this notice may be given at the time of the entry, to the security person, or
other persondesignatedfor that purposqby the Licensor. Any personwho accesses
the Building Communication Spaces,or any other part of the Building which the
Licensor designates outside of normat business hours, may be required by the
Licensor to be accompaniedby a representativeof the Licensor designated for that
purposeand the cost of providing this fo~ of accompanimentor supervision will be
paid by the Licenseeto the Licensorbasedon hourly wageand employmentcostplus
an administration fee of fifteen percent~15%). This escortfee shall not apply if it is
recovered from tenants through the operating costs of the Building chargedto them
under their leases. In the event of any!emergency, the Licensee shall give to the
Licensor as much advancenotice as reflsonablypossible of its intent to enter the
Communications Spacesand, within five (5) BusinessDays following the entry, shall
provide to the Licensor a written report detailing the nature of suchemergency,the
corrective actions taken, and any other televant information.
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(c)

10.

Nothing in this Agreement shall prohi it or otherwise restrict the Licensor and its
representativesfrom having accessto and to enter upon and into the Equipment
Room or any DeemedArea for the pose
of inspections,conducting maintenance,
repairs and alterations which the Lice sor wishes to make in connection with the
Building, or to perform any acts relat d to the safety, prptection, preservation, or
improvement of the Equipment Room Deemed Area, or the Building or for such
other purposesas the Licensor consid rs necessary" The Licensor will, however,
except in case of an emergency,give he Licensee at least twenty-four (24) hours
advance notice before entry into the eemed Area and will be accompanied by a
representativeof the Licensee if the L"censeemakes a representativeavailable for
that purpose within forty-eight forty-ei t (48) hours of the Licensee'sreceipt of the
Licensor's notice.

INSURANCE

(a)
The Licensee shall maintain in force, at its exp nse, during the Tenn of this Agreement and
any Renewal Tenn, a policy of Commercial Gener 1 Liability Insurance issued by an insurer
acceptableto the Licensor, actingreasonably, insuring the Licenseeand, as additiol}al insureds,the
Licensor, the Owner(s), anyproperty manageror any1 nder that holds security on the Building that
the Licensor may reasonablydesignateby written not ce, only in respectof mattersrelated to the
operations of the Licensee in the Building, with a co bined single limit of at least Ten Million
Dollars ($10,000,000.00)per occurrencefor bodily in ury or death or physical damageto tangible
property including loss of use, physical damageto the uilding andtangible property of the Licensor
in the Building or bodily injury or death of the Licens r's employees,or bodily injury or death or
physical damage to tangible property suffered by any of the customers of the Licensee and their
employees in the Building. The Licensee'sliability ins ance may be composedof any combination
of a primary policy and anexcessliability or "umbrella' insurancepolicies, will containowners'and
contractors' protective coverage,standardnon-owned utomobile coverage,contingent employer's
liability insurance, a cross liability and severability f interests clause, and be written on an
occurrencebasis.
(b)
The Licensee will also maintain (i) an automob Ie liability insurancepolicy, and (ii) all risk
property insurance on the Licensee's Equipment w. th a sufficient insured limit to cover its
replacement cost and with a waiver of subrogationaga st the Licensor from the property insurers
or, alternatively, the Licensee may self insure for t e full replacement cost of the Licensee's
Equipment.

(c)
TheLicensee'sCommercialGeneralLiability~ uranceshallbe primary insuranceinsofar as
the Licensor, and the Licenseeare concerned,with any other insurancemaintained by the Licensor
being excess and non-contributing with the insuranc of the Licensee required hereunder with
respectto the extent of the negligence of Licenseean those over whom it is responsible in law.
(d)
The Licensee shall provide proof of suchins
ce to the Licensor prior to commencement
of any construction and notify the Licensor, in writi g, that a policy is cancelled or materially
changed to the detriment of the Licensor at least th.
(30) days prior to such cancellation or
material change. Annually, on the anniversary of the C mmencementDate, or upon renewal of the
respectivepolicies asthe casemay be, the Licenseesha1provide proof of suchinsurancein the form
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of insurance certificates signed by the Licensee's ~surance brokers or its insurers' authorized
representativesand in fonn, content, and detail consis~entwith the standarddeveloped by ACORD
(Association of Cooperative Operations, Research fmd Development) to the Licensor, acting
reasonably.

(e)

I

The Licensor will maintain all risk property ~surance on the Building.

(t)
The Licensee will obtain, if applicable, boiler and machinery insurance on a repair and
replacementbasis on all equipmentowned or leasedby the Licensee or owned by others, but in the
care, custody or control of Licenseeand located withip the Equipment Room.

14

11.

RELEASE BY LICENSEE

(a)

I

In no eventwill theLicensorbeli~bleto theLicenseeandtheLicenseereleases
the Licensorand all Releasees
(a~hereinafterdefined)for:
(i)

any damage to the LiC

f

Deemed

Area

or

loss

of

I
nsee,s

access

Equipment,

to

Equipment

or

use

of

such

Room,

property

and

(provided

there will be no denial f accessto Licensee except in accordance
with this Agreement);

(ii)

the quality, adequacy, cpmpatibility or sufficiency of any Building
Communication Spacesprovided to the Licenseehereunder, it being
acknowledged by the ~icensee that all Building Communication
Spacesare provided ''as ~s"and "where is", the use of which is at the
sole risk of the Licensee~
the activities of any ~hird party, under the tenns of another
telecommunicationsaccfss license or similar agreement,whether or
not the party has beene~cortedwhile within the Building;

(iv)

any claims resulting fr°1Iiklightning or other electrical current passing
through the Building ot facilities that cause any damage to the
Licensee's Equipment o~ result in the interruption of any service by
the Licensee;
I
the inadequacyof any utility service, or the loss of or the failure to
provide any utility servtce save and except for the failure of the
Licensor to provide reasonableprior written notice in accordancewith
Se9tion 6. The Licens~e acknowledges that intemlptions in the
supply of any services, Isystemsor utilities are not uncommon in
office buildings and the: Licensee further acknowledges that any
sensitive Equipment in ~d on the Building will be protected by the
Licenseefrom any failurq in supply or intemlptions throughthe use of
a UPS system,surgeprot~tors and other appropriate safety systems;
or

I

anydamage,loss, cost or Fxpense(whether below deductibles or not)
which arises from damageto or loss of or use of property referred to
in subparagraph11(a)(i),1or damageto property in respect of which
the Licensee maintainsproperty insurancecoverage or is required to
maintain property insur~ce in accordance with the terms of this
Agreement, whether the property insurance is provided by a third
party insurer or the Licen~eeself insures, it being acknowledged that
the Licensor, in requiring the Licenseeto maintain property insurance
or to self-insure, asprovided above,doesso with the intent that losses,
~egardlessofhow.caused1are ~ntendedto be cover~d by ~at property
msurance or self-msuranceWIthOutany subrogation, clalIn or other
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A.

claim associatedwith tbe loss or damage being brought against the
Licensor.
I
(b)

This releaseextends to any acts or omissions of the Licensor but not to any
negligent, grossly negligent or w lful acts or omissions of the Licensor except
that for damage,loss, cost or e pense referred to in subparagraph ll(a)(vi)
above, Licensor will only be re onsible for any grossly negligent or wilful
acts or omissions of Licensor.

(c)

Indemnity
(i)

Subject to Sections 12 and 1 , the Licensee agrees to (a) defend, or, at
Licensee's sole option, settle, d (b) pay any final judgment entered or fmal
settlementagreedupon in conn ction with, any and all claims, demandsand
costs for damage and injury, including death, to the person or tangible
property of any person, fInn 0 corporation (except for the Licensor and its
employees), including by an Customer, against the Licensor and the
Releasee,arising out of the Li ensee'suse of or operations in the Deemed
Area, the Building and the L ds, except that neither the Licensor nor any
Releaseewill be so indemnifie or held harmlesswhere the damageor injury
arises out of the Licensor's ow negligence or wilful misconduct. Licensee
shall have the obligation and .ght to control and direct the investigation,
preparation, defence and se lement of the claim, and Licensor shall
reasonablycooperate with Lic nsee in the defence of the claim, including
appearingasa witness, if neces ary and providing statements,documentsand
other evidence,at Licensee's e pense. Licensor shall provide Licensee with
prompt written notice of any c aim to be defended and/or settled under this
subparagraph11(c)(i). Licen r shall have the right to participate in the
defenceof any suchclaim with. ts own counsel,provided that Licensor shall
be responsible for all costs ass ciated with the defence of such claim by its
counsel, unless:
Licensee or its couns
t
Licensee's counsel to f

determines that it is inappropriate for
resent both Licensor and Licensee in regard

to suchclaim; or

B.

Licenseefails to or W
~ll not defend Licensor in regard to such claim
or settle such claim a r Licensor has given Licensee 10 days prior
written notice requestin that Licenseecommencea defence or settle

suchclaim.
(ii)

Subjectto Sections11(a) and ) and Section 14, the Licensor agreesto (a)
defend, or, at Licensor's sole 0 tion, settle, and (b) pay any fmaljudgment
entered or fmal settlement a eed upon in connection with, any and all
claims, demandsand costs for damage and injury, including death, to the
personor tangible property of y person, flrIn or corporation (except for the
Licenseeand its employees),a ainstthe Licenseeand the ReleasedLicensee
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Persons arising out of the Licensor's operations in the Building and the
Lands, except that the License~will not be so indemnified or held hanDless
where the damage or injury aril.;esout of the Licensee's own negligence or
wilful misconduct. Licensor spall have the obligation and right to control
and direct the investigation, preparation,defenceand settlementof the claim,
and Licensee shall reasonablycooperatewith Licensor in the defence of the
claim, including appearing ~s a witness, if necessary and providing
statements,documentsand oth~r evidence, at Licensor's expense. Licensee
shall provide Licensor with prompt written notice of any claim to be
defended and/or settled under ~s subparagraph11(c)(ii). Licensee shall
have the right to participate in Ithedefence of any such claim with its own
counsel,provided that Licensee shall be responsible for all costs associated
with the defence of such claim by its counsel,unless:

(iii)

,

A.

Licensor or its coun l determinesthat it is inappropriatefor
Licensor'scounselto resentbothLicensorandLicenseein regard
to suchclaim; or

B.

Licensor fails to or will bot defend Licensee in regard to such claim
or settle such claim afte~ Licenseehas given Licensor 10 days prior
written notice requestin that Licensor commencea defence or settle
suchclaim.
,

Any and all releaseand indemn~ clauseswhich are included in the License
for the benefit of the Licensor ar~intendedalso to benefit the Affiliates of the
Licensor, each owner of the Building and the Lands, mortgagees and
property managers of the Licensor or such owners, the Affiliates of each
owner that arerelated to the ope~ationof the Building, as well asthe officers,
directors, shareholders,employees,agents, of the Licensor and of eachone
of suchotherpersonsfor whom ~l or any of them is or are in law responsible
(individually, the "Releasee"ant COllectivelY, the "Releasees"), and, for the
purposes of such clauses, the Li ensor is hereby acting as agent or trustee on
behalf of and for the benefit of e Releasees.

The indemnities and releasesin this S~tion shall survive the expiration or
tennination of this Agreement.
1

(b)

12.

"Customer" meansa tenant or occuparttof premises in the Building who
purchasesor subscribesfor services frob the Licensee.

RELEASE BY LICENSOR

The Licensor releasesthe Licensee in respectof any damage,loss, cost or expense(whether below
deductibles or not) which arisesfrom damageto Licens~r's property in respectof which the Licensor
maintains property insurancecoverageor is required:t maintain property insurance in accordance
with the terms of this Agreement, whether the property surance is provided by a third party insurer
or the Licensor self-insures, it being acknowledged th t the Licensee, in requiring the Licensor to
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maintain property insurance or to self-insure, asprovi~ed above,doesso with the intent that losses,
regardless of how caused,are intended to be coveredf bY that property insurance or self-insurance
without any subrogation, claim or other claim associ too with the loss or damage being brought
againstthe Licensee. This releaseextendsto any act or omissions of the Licensee but not to any
grossly negligent or wilful acts or omissions of the Lipensee.

13.

LIENS

The Licensee shall be responsible for the satisfactionlor payment of any liens for any provider of
work, labour, material or servicesclaiming by, throu~ or under the Licensee. The Licensee shall
also indemnify, hold harmless and defend the Lice*sor and Owner(s) against any such liens,
including the reasonablefees of the Licensor'ssolicito1js.The provisions of this Sectionshall survive
tennination of this Agreement. All suchliens shall ~ removed within five (5) Business Days of
notice to the Licenseeto do so. The Licensor may, at e cost of the Licensee,pay money into court
to obtain removal of a lien if the Licenseefails to do s , as required, and the Licensee will pay the
costto the Licensor including the amountpaid into Cottt:t,plus an administration fee equalto fifteen
percent (15%) of such amountsas are paid by the Lic4nsor.

14.

CONSEQUENllAL DAMAGES -EXPANDED ME.,\NINGS -AGENCY AND TRUST

(a)
Neither the Licensor nor the Releaseenor the "icensee nor the ReleasedLicensee Persons
will be liable to the other (regardlessof any other proyision of this Agreement), in respectof any
indirect, special, incidental or consequentialdamages~fLicensor, Releasee,Licensee or Released
Licensee Persons,including loss of revenue,loss of pr fits, loss of business opportunity or loss of
use of any facilities or property, even if advised of the !possibility of suchdamagesand whether or
not such loss or claim may have arisen out of the negligence (including, without limitation, gross
negligence) of the Licensor, the Releasee,the License~ or any ReleasedLicensee Persons.
(b)
Wherevera releaseis provided for underthis A$reement in favour of the Licensor, it will be
deemed to include the Releasees. The Licensor acts as agent or trustee for the benefit of the
Releasees,and each of them, to allow them to enforcd the benefit of this provision as well as the
benefit of eachreleaseclause in this Agreement that i~ intended to benefit them.
(c)
Wherevera releaseis provided for underthis Afeement in favour of the Licensee, it will be
deemed to include the ReleasedLicensee Persons. e Licensee acts as agent or trustee for the
benefit of the ReleasedLicenseePersons,and each of em, to allow them to enforce the benefit of
this provision as well as the benefit of eachreleasecause in this Agreement that is intended to
benefit them.
J

~

15.

ASSUMPTIONOF RESPONSIBILITY AND CONTROL

The Licensor reservesits right, consistentwith the applicable decisionsand rulings of the CRTC, to
requestthe Licenseeto transfer responsibility and contrbl of its In-Building Wire. Suchtransfer shall
be at the sole discretion of the Licenseeand on terms ~d conditions acceptableto the Licensee. If
the Licensor assumesresponsibility and control ofIn-B~lding Wire installed by the Licensee,it will
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be entitled to recover the reasonable costs of its
permitted by the CRTCo

16.

l °ntenanceand managementto the extent

f' , SHARING OF SPACE AND EQUIPMENT BY

ASSIGNMENT, SUBLICENSING, ENCUMBERIN
THE LICENSEE

(a)

The Licensee shall not assignthis Agr~ement in whole or in part without obtaining
the prior written consent of the Licen$or which consent may not be unreasonably
withheld. Despite what is statedabove~the Licenseemay assignits rights under this
Agreement, on a bona fide basis, to an ~ffiliate without the prior written consent of
the Licensor, to a purchaserof substantially all of the assetsof the Licenseeif: (i) the
assigneeexecutesan agreementwith t1jleLicensor to be bound by the terms of this
Agreement and agrees to pay the reasonable costs of the Licensor incurred in
connection with the preparation, negot~ationand finalization of that agreement; (ii)
the assigneeagreesin the agreementrererred to above, that should it ceaseto be an
Affiliate of the Licensee, an assignmentin respectof which the Licensor's consentis
required as provided above will be ~onsidered to occur; and (iii) the assignee
provides to the Licensor thosereasona~leparticulars which the Licensor requires in
order to satisfy itself concerningthe requirementsstipulated above, and provides to
the Licensor reasonableadvancenoticelto enable it to prepare,negotiate and obtain
the execution of the agreementmen~oned above and to satisfy itself that the
requirementsstipulated above are satisfied.

(b)

No assignmentwhetherto an Affiliate qr otherwise, shall releasethe Licensee from
any liability or obligation under this AI greement,
unless
the
Licensor
provides
a
release

(c)

(d)

in

writing.

Subject to Schedule "B", except as r~quired or mandated by the CRTC and as
provided for in this Agreement,the Licepseewill not sublicense,co-locate,sharethe
use of, or otherwise provide the benefit of this Agreement to any third party
telecommunication provider or other c~mmunication service provider and will not
mortgage or encumber its rights under this Agreement in favour of any lender
without

17.

r

the Licensor's

consent.

Despite what is statedabove,the Licenseewill bepennitted to assignits rights under
this Agreementto a bona fide lender, as follateral security for any bona fide, secured
fmancing of all or part of its business~dertaking. However, this pennission does
not imply or allow the inference that die Licensor waives, or is willing to forbear
from the exercise of its remediesunder this Agreement, should an Event of Default
occur, nor that any lender will have any $featerrights than the Licensee in respectof
this Agreement, including but not lirniteti to the restrictions set out in this Section16.

HAZARDOUS MATERIALS

The Licenseeshall not install, bring upon, or use any~azardous Substanceinto or on the Building
except telecommunications equipmentbatteries in a mannerand in quantities as necessaryfor the
ordinary performance of Licensee's businessin the BJi!ding, and provided that any suchuse is in
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compliance with all applicable laws. The Licensee sUallindemnify and hold the ReleasedPersons
and anyparty the Licensor is responsiblefor at law, h.rmless from any claim, loss, cost,damage,or
expense resulting from any breach regarding the installation or use of any Hazardous Substance
brought into or on the Lands or Building by the LiCi see, including
any and all costs
incurred
in
remedying

18.

such

breach.

EVENTS OF DEFAULT -TERMINATION REME~IES

(a)

Each of the following events shall b~ deemed to be an Event of Default by the
Licensee under this Agreement:
I

(i)

the Licensee defaulting in the] payment of any License Fee, amount, or
portion thereof, or other sum ot]money due to the Licensor and such default
continues for more than Five (5) BusinessDays, after written notification of
such default by the Licensor to ~e Licensee;

(ii)

there is interference with the tel~communicationsor computer equipment of
the Licensor, any tenant, or anYI°ther occupant of the Building or any other
telecommunicationsor computerdevicesprovided in the Building by reason
of, or as a result of, the installation, operation, maintenance, repair, or
removal of the Licensee'sEqui~ment, which interferenceis not cured within
forty-eight (48) hours of the l}icensee's receipt of written notice by the
Licensor of suchinterference; I
the revocation of the Licensee1spennission to provide regulated or nonregulatedtelecommunicationss~rvicesby any governing entity authorized to
pennit or regulate the Licensee'lsproviding of such services;
the Licensee'sbecoming insolvept, or the filing, execution,or occurrenceof a
petition in bankruptcy or othe~ insolvency proceeding by or against the
Licensee; or an assignmentfo* the benefit of creditors; or a petition or
proceeding by or against the 4icensee for the appointment of a trustee,
receiver or liquidator of the Licehseeor of any of the Licensee'sproperty or a
proceedingby any governmeni authority for the dissolution or liquidation
of the Licensee;

(v)

the appointmentof a receiver, r~eiver and manager, or other representative
in connection with any defaUl1 by the Licensee
under
any
loan
or debt
obligation;

the ceasingof the Licensee to c.Jrry on business in the ordinary course; and
if the Licensee shall default in ~e observanceor performance of any of the
Licensee's other obligations un~er this Agreement and such default shall
continue for more than ten (10) (BusinessDays after written notification of
such default by the Licensor to ~e Licensee.
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Upon or after the occurrenceof an Itvent of Default the Licensormay elect to
terminatethis Agreementwithout limi~ingits otherremedies.
(c)

If the Licensor shall default in the pbservance or performance of any of the
Licensor's otherobligations underthis ~greementand suchdefault shall continue for
more than ten (10) BusinessDays aftt written notification of such default by the
Licensee to the Licensor, the Licens e may terminate this Agreement without
limiting its other remedies.

19.

RESTORATION OBLIGAllONS

(a)

At the expiration or earlier terminationIof this Agreementthe Licensee shall, at the
Licensee's sole cost and expense,with~ut liens, remove the EntranceCable, and all
other items of the Licensee's Equipment except any part of it that by agreement
betweenthe Licenseeand the Licensor ~asbeenacquired by the Licensor, and all of
the Licensee's personalproperty from the Building. This obligation to remove the
Entrance Cable and all other items of t~e Licensee'sEquipment shall be subject to
any CRTC-mandated obligations upoq the Licensee to provide services to other
TSP's. If any property that is requireti to be removed is not so removed within
twenty (20) BusinessDays after the tenpination, the property may, at the Licensor's
sole option, (i) be removedand stored by the Licensor at the Licensee'sexpense(and
the Licensee will pay an administratior fee equal to fifteen percent (15%) of the
expense),or (ii) become the property d;fthe Licensor without compensationto the
Licensee. As of the date of suchremov.l, neither party shall have any claim against
the other, except for claims or obligatiqns that may have arisen or accrued prior to
suchtermination or arise by reasonof the Licensee'sEquipmentand other equipment
o~property removal, which cla~s or o~igations shallsurvive such~erminatio~.The
LIcensee further covenants, at Its sole cost and expense,to repair or refmIsh all
damage caused by the operation or re~oval of the Licensee's Equipment. If the
Licensee fails to repair or refinish any ~uchdamage,the Licensor may, in its sole
discretion, repair or refinish such damage and the Licensee shall reimburse the
Licensor of all costsand expensesinc~ed in suchrepair or refinishing and will pay
to the Licensor an administration fee equalto fifteen percent (15%) of the cost. The
Licensee will provide to the Licenso~ upon completion of the removal of the
Licensee'sEquipment an engineer'sreport confIrming completion of the removal in
accordancewith this Agreement.
I
If due to CRTC mandatedobligations u~onthe'Licenseeto provide servicesto other
TSPs,the Licenseeis not required by Section 19(a) to remove the EntranceCable or
other items of the Licensee's Equipn{ent ("Exempted Items") then despite the
expiration or termination of the Term qf this License, all of the obligations of the
Licensee under this Agreementwill continue in full force and effect except that the
obligation to pay the License Fee will bt1suspendedso long as the Licenseedoes not
provide Services. That situation will continue (subjectto the sentencefollowing this
one) until the Licensee's CRTC mandatqdobligations end and the Licenseeremoves
the Exempted Items and restoresdamageas provided in Section 19(a). So long as,
and to the extent a third party assumesresponsibility and control of the Exempted
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Items, and the third party is bound by ~ telecommunicationsaccessagreementwith
the Licensor, or a successorof the Licehsor, the Licenseewill be exempted from the
obligation to remove the Exempted It~s.

20.

LICENSOR'S ALTERATIONS

Despite anything else in this Agreement, the Licensbr may, at any time, make any changes in,
additions to or relocations of any part of the Building; rbaygrant, modify or tenninate easementsand
any other agreementspertaining to the use or mainteqanceof all or any part of the Building, may
close all or any part of the Building to suchextentasth~ Licensor considersnecessaryto preventthe
accru,alof any right~ ~~themto anypersons.;~d the L~fen~ormay al.so~k~ chan~esor additions to
the pIpes, ducts, utlhtles and any other bulldmg servlfes m the Bulldmg (mcluding areasused or
occupied by the Licensee)which serveanypart of the :Building. No claim for compensationshallbe
made by the Licensee by reasonof any inconvenienct, nuisance or discomfort arising from work
done by the Licensor but the work will be done as expeditiously as is reasonablypossible.

21.

NOTICES

Any demand,notice or other communicationto be ma~eby given in connectionwith this Agreement
shall be in writing and shall be deemedreceived by1
recipient on the date of delivery, provided
that delivery is madebefore 5:00 p.m. on a Business ay, failing which receipt shall be deemedto
have occurred the next following BusinessDay. Unti notified of a different address,as provided
herein, all notices shall be addressedto the parties as Stipulatedon the Information Page. Notices
given by electronic means will not be consideredto hdve been given in writing.

22.

LICENSEE'S EQUIPMENT TO REMAIN PERSONlo\LPROPERTY

Except asothelWiseprovided in this Agreement,the Lifensee's Equipment, EntranceCable and InBuilding Wire shall remain personalproperty of the Licenseealthough it may be affixed or attached
to the Building, and shall, during the Term of this Agrcement, or any Renewal Term, and upon the
expiration of this Agreement belong to and be remova~le by the Licensee.

23.

LICENSE ONLY

This Agreement creates a non-exclusive license only and the Licensee acknowledges that the
Licensee does not and shall not claim any interest or e~tateof any kind or extent whatsoeverin the
Building, Communications Spaces, or Equipment ~oom by virtue of this Agreement or the
Licensee's use of the Building, Communications Spacesor Equipment Room. The relationship
betweenthe Licensor,andthe Licensee shall not bedeemedto bea "landlord-tenant" relationshipand
the Licensee shall not be entitled to avail itself of any tights afforded to tenants at law.

24.

LIMITAllON

OF LIABILITY

The obligations of the Licensor underthis Agreements;all no longerbe binding uponthe Licensor if
the Licensor or Owner( s) sells, assignsor otherwise t~sfers its interest in the Building as owner or
lessor (or upon any subsequentlicensor or owner after the sale, assignment or transfer by such
subsequentlicensor). If there is sucha sale, assignmentor transfer, the Licensor's obligations shall
be binding upon the grantee, assigneeor other trans~ree of the interest, and any such grantee,
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assignee or transferee, by accepting such interestI shall be deemed to have assumed those
obligations. A lease of the entire Building shall be deemeda transfer within the meaning of this
Section. For greaterclarity, nothing in this Sectionrelbasesthe Licensor from any liability(ies) that
may arise prior to the date of suchsale, assignmentOf transferherein.

25.

SPECIFIC TERMINATION RIGHTS

In addition to the other termination rights provided to it in this Agreement, either party may elect to
terminate this Agreement in eachof the following circ1lmstances,subjectto giving at leastthirty (30)
days' prior written notice to the other party:
I

(a)

wherethe BuildinghasbeendestrOye
t or damagedto such an extent that it is not
feasible to repair it within a period of ne hundred and eighty (180) days after the
damage;

(b)

where the DeemedArea or the CommUnicationsSpacesbecomedamagedand, it is
not feasible to restore them within nin~ty (90) days after the damage;

(c)

wherethe Buildingis expropriatedby .lawful authority;

(d)

wherethe Licensorwishesto redevelop,or otherwisealterthe Building in sucha
manneras to, in the Licensor'sopinion, makethe relocationof any part of the
DeemedArea or the Licensee'sEquipnjlentnotfeasible;

(e)

the Licensee no longer provides Licen~e' s Services in the Building;

(f)

the Licenseeis unable to secure,on tefl1lsand conditions reasonablysatisfactory to
it, all necessaryconsents, approValS
~
ermits and authorizations
of any federal,
municipal

or other governmental

autho

of Licensee Services or any other
Licensee Services; or

(g)

26.

ty having jurisdiction

over the provisioning

tters required by the Licensee to provide
I
I

the Building is no longer a "Multi-Dwelling Unit Building" asdefined by the CRTC.

ESTOPPELCERTIFICATES

~

The Licensee will provide to the Licensor from time t~ time, within ten (10) BusinessDays of the
Licensor, a statementduly executed by the
Licensor's written requestin eachcase,at no costto
Licensee conflrming that this Agreementis in good s ding conflrming, the Feespayable and the
Fees actually paid to any date specified by the L censor for the statement confIrming the
CommencementDate, the Term, any Renewal Term to which it claims to be entitled, and any other
information that the Licensor reasonablyrequestspertaining to this Agreement or Building.

27.

LICENSOR'SAumoRITY

OPGI Management Limited Partnership represents that it has full authority to execute this
Agreement on behalf of the Owner(s). The obligations of the Licensor underthis Agreementarethe
obligations of the Owner(s) and not OPGI ManagemeqtLimited Partnership.
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28.

SEVERAL OBLIGAllONS -NON-REcOURSE

The liability of each of the Owner(s) where there are ~ore than one, is severaland notjoint, or joint
and severaland is limited to the interest of the Owne~s) from time to time in the Building.

29.

ENnRE AGREEMENT

The tenDs and conditions contained in this Agreement supersede all prior oral or written
understandingsbetweenthe parties and constitutethe entire agreementbetweenthem concerningthe
subject matter of this Agreement. This Agreement ~hall not be modified or amended except in
writing signed by authorized representativesof the parties.

30.

LICENSEE'S REPRESENTATION

The Licensee represents to the Licensor and acknowledges that the Licensor relies upon this
representationand would not have enteredinto this A! eement but for that representation,
that,
the
construction,

design

and

operation

of the

Licensee's

quipment

includes

back-up,

redundant

and

"fail safe" featuresso that the risk of damage,malfunc on or disruption of the Licensee'sEquipment
disrupting service to customersor other third parties utilizing that network and equipment (except
for telecommunication services between (i) the cust<!>mers
of the Licensee or the customers of
telecommunication service providers that lease local ~oopsfrom the Licensee to serve customers
within the Building and (ii) personscommunicating with those customers)is minimized.

31.

FORCE MAJEURE

Without limiting or restricting the applicability of the law governing frustration of contracts, in the
event either party fails to meet any of its obligations under this Agreement within the time
prescribed, and such failure shall be caused,or mate9ally contributed to, by force majeure, such
failure shall be deemednot to be a breachof the obligat~onsof suchparty under this Agreement,and
the time for the performance of suchobligation shall belextendedaccordingly as may beappropriate
under the circumstances.For the purpose of this Agreement, force majeure shall include, but is not
limited to: any acts of God, war, natural calamities, s~es, lockouts or other labour stoppagesor
disturbances,civil commotion or disruptions, riots, epidemics,acts of governmentor any competent
authority havingjurisdiction, or any otherlegitimate causeor eventbeyondthe reasonablecontrol of
such party, and which, by the exercise of due diligenc~, suchparty could not have prevented, but
lack of funds on the part of suchparty shall not be dee~ed to be a force majeure.

32.

IMPLIED WAIVERS

A waiver by the Licensor or the Licensee of any breac~ of the tenns, covenantsand conditions of
this Agreement shall not be deemedto be a waiver of;the term, covenant or condition or of any
subsequentbreachof it or any other term, covenantor cyndition. No term, covenantor condition of
this Agreement is deemedto have beenwaived unles~the waiver is in writing and signed by the
Licensor or the Licensee, as the casemay be.
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I

33.

SEVERABILITY

If any provision of this Agreement or anypart of a proVision is found to be illegal or unenforceable
then it will be severed from the rest of this Agree~ent and the rest of this Agreement will be
enforceable, accordingly.
I
I

34.

GoVERNING LAW

This Agreement will be governed by the laws of the ~rovince in which the Building is situated.

35.

AUTHORIllES OF ACllON

Licensor may act in any matter provided for herein b~ its property managerand any other person
who shall from time to time be designatedin writing ~y Licensor to Licensee. Licensee
acknowledges that if this Agreementhas beenexecut~dfor and on behalf of, in name of and with
the authority of Licensor by the property managerthen the covenantsand agreementsof Licensor
are obligations of Licensor and its successorsand assi~s only and are not obligations personal
to or enforceable againstthe property managerin its oM'llright.
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IN WITNESS WHEREOF, the Licensorand the I[!-icensee
have executedthis Agreementin
multiple originalcounterparts
as of the dayandyear first abovewritten.
OMERS Realty Corporation and CPP
Invest.qentBoard RealEstateHoldings Inc. by
their agent(without personalliability) OPGI
ManagementGP Inc., as generalpartner of the
OPGI ~anagementLimited Partnership
(Licensor)
Per:
N e:
Tit e:
Per:

\

avid Costello
Vice -President
()

1

~ IA '-A

N;te: RObyfiR~t:a~r;)n~
Tit~e:

AssistantSecretary

I/We ha~e authority to bind the corporation

TELUS FommunicationsCompany

v-:)
Per: )y-"C2~~~~ ~ /J~,~

(Licensee)
~~~...t,./'

~~~:
.~Z-~' a/~~.II~~f
~7~ Title: /J?o-n~
l

0

Name:
I/WeTitlf:
hav~authorityto bind the corporation
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SCHEDUL~ C
CONNECTING EQUIPMENT
"Intentionally Blank"

~

SCHEDULE

I"D"

RECOVERABL~COSTS
TheRecoverableCostsarethecostsof:
(a)

(b)

(c)

(d)

the installationof any securedentry bevicesor other mechanicalor electronic
securitydevicesthatmaybe installedtf satisfythe requirements
of the Licensee;

(e)

construction for additional spaceor recqnstructionor modification of existing space
to accommodate the Licensee and Imodifying, enlarging or enhancing any
telecommunication related facilities 1Jhatmust be made to accommodate the
requirements of the Licensee includin~ the reviewing of plans, specifications and
working drawing and the monitoring of the performanceof work and the obtaining of
professionaladvice from engineersanditechnical experts;

(f)

any other reasonable costs of faCiliti
operations

(g)

within

the

Building;

ting

the

initial

set

up

of

the

Licensee's

and

reviewing plans, specifications and working drawings and monitoring perfonnance
of work as contemplated by Section7(~).

