
 

 
 

UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

 
 
DEMOCRACY PARTNERS, et al., 
 
    Plaintiffs, 
 
  v. 
 
PROJECT VERITAS ACTION FUND, et al., 
 
   Defendants. 
 

 
 
 
 
 
  Civil Action No. 17-1047 (ESH) 
 
 
   

 
 
 ORDER 

 
Before the Court is defendants’ motion for summary judgment (ECF No. 63).  For the 

reasons stated in an accompanying Memorandum Opinion, it is hereby 

ORDERED that the defendants’ motion for summary judgment is GRANTED IN 

PART AND DENIED IN PART; it is further 

ORDERED that defendants’ motion for summary judgment is GRANTED as to 

plaintiffs’ claims for trespass and breach of fiduciary duty; it is further 

ORDERED that defendants’ motion for summary judgment is DENIED as to plaintiffs’ 

claims for fraudulent misrepresentation, unlawful wiretapping, and civil conspiracy. 

It is further  

ORDERED that on or before April 20, 2020, the parties shall confer and file a joint 

status report proposing a schedule for further proceedings. 

 
 

 _______________________ 
 ELLEN S. HUVELLE 
 United States District Judge 

Date: March 31, 2020 
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7KLV�FDVH�DULVHV�IURP�DQ�XQGHUFRYHU�RSHUDWLRQ�FRQGXFWHG�LQ������E\�3URMHFW�9HULWDV�WR�

LQILOWUDWH�WKH�:DVKLQJWRQ��'�&��RIILFH�RI�'HPRFUDF\�3DUWQHUV��//&���3URMHFW�9HULWDV¶�JRDO�ZDV�WR�

VHFUHWO\�UHFRUG�FRQYHUVDWLRQV�DQG�JDLQ�DFFHVV�WR�FRQILGHQWLDO�LQIRUPDWLRQ�DERXW�ZRUN�E\�

'HPRFUDF\�3DUWQHUV�UHODWHG�WR�WKH������3UHVLGHQWLDO�HOHFWLRQ���3URMHFW�9HULWDV�DFFRPSOLVKHG�LWV�

JRDO�E\�KDYLQJ�RQH�RI�LWV�HPSOR\HHV��$OOLVRQ�0DDVV��XVH�D�IDOVH�LGHQWLW\�DQG�REWDLQ�DQ�XQSDLG�

LQWHUQVKLS�ZLWK�'HPRFUDF\�3DUWQHUV�DQG�WKHQ�VHFUHWO\�UHFRUG�HYHU\�PLQXWH�RI�KHU�LQWHUQVKLS���

3URMHFW�9HULWDV�XVHG�WKH�UHFRUGLQJV��DORQJ�ZLWK�RWKHU�PDWHULDOV��LQ�D�IRXU�SDUW�VHULHV�LW�SXEOLVKHG�

RQ�<RX7XEH�HQWLWOHG�³5LJJLQJ�WKH�(OHFWLRQ�´���

,Q�������'HPRFUDF\�3DUWQHUV��5REHUW�&UHDPHU��LWV�SUHVLGHQW��DQG�6WUDWHJLF�&RQVXOWLQJ�

*URXS��1$��,QF���³6WUDWHJLF�&RQVXOWLQJ´���D�PHPEHU�RI�'HPRFUDF\�3DUWQHUV�RZQHG�DQG�RSHUDWHG�

E\�&UHDPHU��ILOHG�WKLV�ODZVXLW�DJDLQVW�3URMHFW�9HULWDV��3URMHFW�9HULWDV�$FWLRQ�)XQG��-DPHV�

2¶.HHIH��WKH�IRXQGHU�DQG�SUHVLGHQW�RI�ERWK�3URMHFW�9HULWDV�RUJDQL]DWLRQV��DQG�0DDVV��FODLPLQJ�

WKDW�GHIHQGDQWV�KDG�YLRODWHG�WKH�IHGHUDO�DQG�'LVWULFW�RI�&ROXPELD�ZLUHWDS�VWDWXWHV�DQG�FRPPLWWHG�

WKH�FRPPRQ�ODZ�WRUWV�RI�WUHVSDVV��EUHDFK�RI�ILGXFLDU\�GXW\��IUDXGXOHQW�PLVUHSUHVHQWDWLRQ��DQG�
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FLYLO�FRQVSLUDF\���%HIRUH�WKH�&RXUW�LV�GHIHQGDQWV¶�PRWLRQ�IRU�VXPPDU\�MXGJPHQW��(&)�1R��������

)RU�WKH�UHDVRQV�VWDWHG�KHUHLQ��WKH�PRWLRQ�LV�JUDQWHG�LQ�SDUW�DQG�GHQLHG�LQ�SDUW��

%$&.*5281'�

,�� )$&78$/�%$&.*5281'�
�
8QOHVV�RWKHUZLVH�QRWHG��WKH�IROORZLQJ�IDFWV�DUH�HLWKHU�XQGLVSXWHG�RU�HVWDEOLVKHG�E\�

XQFRQWURYHUWHG�HYLGHQFH���

3ODLQWLII�'HPRFUDF\�3DUWQHUV�LV�D�OLPLWHG�OLDELOLW\�FRPSDQ\�WR�ZKLFK�D�QXPEHU�RI�

FRPSDQLHV�DQG�VROH�SURSULHWRUVKLSV�EHORQJ�DV�PHPEHUV����3OV�¶�6WDWHPHQW�RI�0DWHULDO�)DFWV�������

(&)�1R��������³3OV�¶�)DFWV´�����7KH�PHPEHUV�LQFOXGH�D�QXPEHU�RI�FRQVXOWDQWV�DQG�YHQGRUV�WR�

SURJUHVVLYH�RUJDQL]DWLRQV�DQG�'HPRFUDWLF�FDPSDLJQV�DQG�FRPPLWWHHV����&RPSO����������

'HPRFUDF\�3DUWQHUV�LWVHOI�GRHV�QRW�KDYH�HPSOR\HHV��EXW�LW�VHUYHV�DV�D�FRPPRQ�PDUNHWLQJ�YHKLFOH�

IRU�LWV�PHPEHUV��LQ�ZKLFK�FDSDFLW\�LW�UHWDLQV�YDULRXV�FRQVXOWDQWV�WR�VHUYH�WKH�PHPEHUV¶�FRPPRQ�

LQWHUHVWV����3OV�¶�)DFWV��������������0HPEHUVKLS�LV�JRYHUQHG�E\�D�IRUPDO�RSHUDWLQJ�DJUHHPHQW��DQG�

PHPEHUV�FRQWULEXWH�WR�FRYHU�VRPH�RI�WKH�VKDUHG�FRVWV�WKURXJK�PRGHVW�DQQXDO�GXHV�RU�LQ�NLQG�

VHUYLFHV����'HIV�¶�6WDWHPHQW�RI�0DWHULDO�)DFWV�������(&)�1R��������³'HIV�¶�)DFWV´���3OV�¶�)DFWV�

�������������3ODLQWLII�5REHUW�&UHDPHU��D�SROLWLFDO�FRQVXOWDQW��LV�WKH�VROH�RZQHU�DQG�RSHUDWRU�RI�

SODLQWLII�6WUDWHJLF�&RQVXOWLQJ��D�FRUSRUDWH�PHPEHU�RI�'HPRFUDF\�3DUWQHUV����'HIV�¶�)DFWV��������

6WUDWHJLF�&RQVXOWLQJ�³SURYLGHV�FDPSDLJQ�UHODWHG�VHUYLFHV�WR�SURJUHVVLYH�RUJDQL]DWLRQV�DQG�

'HPRFUDWLF�FDPSDLJQV�DQG�FRPPLWWHHV�´���&RPSO����������

,Q�������'HPRFUDF\�3DUWQHUV�DQG�6WUDWHJLF�&RQVXOWLQJ�ERWK�RSHUDWHG�RXW�RI�6XLWH�����DW�

�����(\H�6WUHHW��1:��LQ�:DVKLQJWRQ��'�&����'HIV�¶�)DFWV��������������7KH\�VKDUHG�WKH�VXLWH�ZLWK�

0LNH�/X[�0HGLD��$PHULFDQ�)DPLO\�9RLFHV��DQG�$DURQ�%ODFN����'HIV�¶�)DFWV���������0LNH�/X[�

0HGLD�ZDV�D�PHPEHU�RI�'HPRFUDF\�3DUWQHUV��LW�ZDV�VROHO\�RZQHG�DQG�RSHUDWHG�E\�0LNH�/X[���
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�'HIV�¶�)DFWV���������$DURQ�%ODFN�ZDV�DQ�LQGLYLGXDO�PHPEHU�RI�'HPRFUDF\�3DUWQHUV����3OV�¶�)DFWV�

��������+H�KDG�D�GHVN�LQ�6XLWH������DQG�KH�ZRUNHG�ZLWK�6WUDWHJLF�&RQVXOWLQJ�DQG�&UHDPHU����3OV�¶�

)DFWV���������$PHULFDQ�)DPLO\�9RLFHV�ZDV�QRW�D�PHPEHU�RI�'HPRFUDF\�3DUWQHUV��EXW�0LNH�/X[�

ZDV�RQ�LWV�VWDII�DQG�/DXUHQ�:LQGVRU��LWV�([HFXWLYH�'LUHFWRU��DOVR�ZRUNHG�RXW�RI�6XLWH�������

�'HIV�¶�)DFWV���������+RZHYHU��WKH�OHDVH�IRU�6XLWH�����ZDV�KHOG�E\�$PHULFDQV�8QLWHG�IRU�&KDQJH�

�³$8)&´������'HIV�¶�)DFWV���������'HPRFUDF\�3DUWQHUV�GLG�QRW�KDYH�D�VXEOHDVH��DQG�LW�SDLG�QR�UHQW�

LQ���������'HIV�¶�)DFWV���������������������6WUDWHJLF�&RQVXOWLQJ�KDG�D�VXEOHDVH��DQG�LW�SDLG�UHQW�LQ�

��������'HIV�¶�)DFWV�����������������

,Q�DGGLWLRQ�WR�KROGLQJ�WKH�OHDVH�IRU�6XLWH������$8)&�ZDV��FOLHQW�RI�6WUDWHJLF�&RQVXOWLQJ���

�'HIV�¶�)DFWV���������,W�KDG�DQ�RUDO�FRQWUDFW�ZLWK�6WUDWHJLF�&RQVXOWLQJ�WR�SD\�LW���������SHU�PRQWK�

IRU�FRQVXOWLQJ�VHUYLFHV��DQG�LW�SDLG�DQ�DGGLWLRQDO�DPRXQW�IRU�DXWRPDWHG�WHOHSKRQH�FDOOV�DQG�RWKHU�

VSHFLILF�VHUYLFHV����'HIV�¶�)DFWV�������3OV�¶�)DFWV���������%UDG�:RRGKRXVH�ZDV�WKH�KHDG�RI�$8)&���

�3OV�¶�)DFWV����������

$�VHFRQG�FOLHQW�RI�6WUDWHJLF�&RQVXOWLQJ�LQ������ZLWK�UHOHYDQFH�WR�WKLV�OLWLJDWLRQ�ZDV�WKH�

$PHULFDQ�)HGHUDWLRQ�RI�6WDWH��&RXQW\�DQG�0XQLFLSDO�(PSOR\HHV��³$)6&0(´�����'HIV�¶�)DFWV�

��������3XUVXDQW�WR�LWV�FRQWUDFW�ZLWK�6WUDWHJLF�&RQVXOWLQJ��$)6&0(�SDLG�6WUDWHJLF�&RQVXOWLQJ�

�������SHU�PRQWK�IRU�FRQVXOWLQJ�VHUYLFHV�SOXV�DQ�DGGLWLRQDO�DPRXQW�WR�SURYLGH�³DXWRPDWHG�

WHOHSKRQH�FDOOV�DQG�RWKHU�VSHFLILF�VHUYLFHV�´���'HIV�¶�)DFWV������������3OV�¶�)DFWV���������/HH�

6DXQGHUV�ZDV�WKH�SUHVLGHQW�RI�$)6&0(��6FRWW�)UH\�ZDV�LWV�GLUHFWRU�RI�JRYHUQPHQW�DIIDLUV��DQG�

%LOO�/XU\H�ZDV�LWV�FKLHI�RI�VWDII����'HIV�¶�)DFWV������������3OV�¶�)DFWV���������$)6&0(�ZDV�

�������������������������������������������������
�

��$8)&�ILUVW�OHDVHG�6XLWH�����LQ�������DQG�LW�XVHG�WKH�RIILFH�VSDFH��DORQJ�ZLWK�VHYHUDO�
VXEOHVVHHV��LQFOXGLQJ�6WUDWHJLF�&RQVXOWLQJ��IURP������XQWLO���������'HIV�¶�)DFWV���������������,W�
PRYHG�RXW�LQ�������EXW�LW�UHPDLQHG�WKH�OHDVHKROGHU�DQG�FRQWLQXHG�WR�SRVVHVV�NH\�FDUGV�WR�WKH�
VXLWH����'HIV�¶�)DFWV���������
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$8)&¶V�SULQFLSDO�IXQGHU����'HIV�¶�)DFWV����������

6HYHUDO�RWKHU�LQGLYLGXDOV�DQG�HQWLWLHV�KDG�UHODWLRQVKLSV�ZLWK�SODLQWLIIV�LQ������WKDW�DUH�

UHOHYDQW�WR�WKLV�OLWLJDWLRQ���0RELOL]H��,QF���ZDV�D�OLPLWHG�OLDELOLW\�FRUSRUDWLRQ�VROHO\�RZQHG�E\�

/LQGD�6DXFHGR����3OV�¶�)DFWV���������6DXFHGR�ZDV�DOVR�HPSOR\HG�E\�6WUDWHJLF�&RQVXOWLQJ����3OV�¶�

)DFWV��������0RELOL]H�KDG�D�FRQWUDFW�ZLWK�WKH�'HPRFUDWLF�1DWLRQDO�&RPPLWWHH��³'1&´��WR�

PDQDJH�LWV�³EUDFNHWLQJ´�SURJUDP��WKH�SXUSRVH�RI�ZKLFK�ZDV�WR�SUHVHQW�FRXQWHU�PHVVDJLQJ�

ZKHUHYHU�FDQGLGDWH�7UXPS�RU�KLV�UXQQLQJ�PDWH�KHOG�HYHQWV����3OV�¶�)DFWV�������&UHDPHU�'HFO��

�������0RELOL]H�KLUHG�6WUDWHJLF�&RQVXOWLQJ�WR�SURYLGH�WKH�FRUH�VHUYLFHV�UHTXLUHG�XQGHU�WKH�

FRQWUDFW����3OV�¶�)DFWV�������&UHDPHU�'HFO���������6WUDWHJLF�&RQVXOWLQJ�KLUHG�6FRWW�)RYDO�WR�VHUYH�

DV�RQH�RI�WKH�FRQVXOWDQWV�IRU�WKH�'1&�FRQWUDFW�ZLWK�0RELOL]H����'HIV�¶�)DFWV������3OV�¶�)DFWV������

&UHDPHU�'HFO���������)RU�WKDW�MRE��KH�UHSRUWHG�WR�&UHDPHU����3OV�¶�)DFWV���������)RYDO�ZDV�DOVR�

KLUHG�E\�$8)&�DV�D�ILHOG�GLUHFWRU����3OV�¶�)DFWV���������

'HIHQGDQW�3URMHFW�9HULWDV��,QF���LV�D�������F�����RUJDQL]DWLRQ�WKDW�FRQGXFWV�LQYHVWLJDWLRQV�

LQWR�D�ZLGH�UDQJH�RI�PDWWHUV�LW�FRQVLGHUV�WR�EH�RI�SXEOLF�LQWHUHVW����'HIV�¶�)DFWV�������������

'HIHQGDQW�3URMHFW�9HULWDV�$FWLRQ�)XQG�LV�D�������F�����RUJDQL]DWLRQ�WKDW�LQYHVWLJDWHV�HOHFWLRQ�

LVVXHV�DQG�SROLWLFDO�FDPSDLJQV�����'HIV�¶�)DFWV��������'HIHQGDQW�-DPHV�2¶.HHIH�LV�WKH�IRXQGHU�DQG�

3UHVLGHQW�RI�ERWK�3URMHFW�9HULWDV�DQG�3URMHFW�9HULWDV�$FWLRQ�)XQG����3OV�¶�)DFWV������2¶.HHIH�$II��

����������'HIHQGDQW�$OOLVRQ�0DDVV�ZDV��DW�DOO�UHOHYDQW�WLPHV��DQ�HPSOR\HH�RI�3URMHFW�9HULWDV���

�See�0DDVV�'HS��DW���������6DQGOHU�'HFO��([���������7ZR�RWKHU�3URMHFW�9HULWDV�HPSOR\HHV�SOD\HG�

UROHV�LQ�WKH�XQGHUFRYHU�LQYHVWLJDWLRQ�WKDW�OHG�WR�WKH�SUHVHQW�OLWLJDWLRQ����'DQLHO�6DQGLQL��DQG�

�������������������������������������������������
�

��%RWK�������F�����DQG�������F�����RUJDQL]DWLRQV�DUH�WD[�H[HPSW���See����8�6�&��������F������������
7KH\�GLIIHU�LQ�WKDW�D�������F�����RUJDQL]DWLRQ�FDQ�HQJDJH�LQ�DGYRFDF\�DQG�OREE\LQJ��EXW�LWV�
FRQWULEXWLRQV�DUH�QRW�WD[�GHGXFWLEOH���See����8�6�&��������F�����������	��������
��6DQGLQL�ZDV�QDPHG�DV�D�GHIHQGDQW�LQ�WKH�FRPSODLQW��EXW�SODLQWLIIV�QHYHU�VHUYHG�KLP�DQG�KDYH�
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&KULVWLDQ�+DUWVRFN����'HIV�¶�)DFWV������������3OV�¶�)DFWV�����������������3URMHFW�9HULWDV��3URMHFW�

9HULWDV�$FWLRQ�)XQG��DQG�WKHLU�HPSOR\HHV�URXWLQHO\�FRQGXFW�XQGHUFRYHU�LQYHVWLJDWLRQV�XWLOL]LQJ�

VHFUHW�UHFRUGLQJV�����'HIV�¶�)DFWV��������������

$�� (YHQWV�/HDGLQJ�8S�WR�3URMHFW�9HULWDV¶�8QGHUFRYHU�2SHUDWLRQ��

3URMHFW�9HULWDV�HPSOR\HH�+DUWVRFN�ILUVW�KHDUG�&UHDPHU¶V�QDPH�LQ�WKH�VSULQJ�RI�������

ZKHQ�KH�LQWURGXFHG�KLPVHOI��XVLQJ�WKH�IDNH�QDPH�RI�³6WHYH�3DFNDUG´��WR�)RYDO��ZKR�ZDV�QRW�

WKHQ�ZRUNLQJ�IRU�6WUDWHJLF�&RQVXOWLQJ�RU�$8)&����'HIV�¶�)DFWV���������������3OV�¶�)DFWV�������������

:KDW�+DUWVRFN�KHDUG�DERXW�&UHDPHU�IURP�)RYDO�OHG�3URMHFW�9HULWDV�WR�UHVHDUFK�&UHDPHU�DQG��

XOWLPDWHO\��WR�WDUJHW�KLP�DQG�'HPRFUDF\�3DUWQHUV�DV�SDUW�RI�WKHLU�SXUSRUWHG�LQYHVWLJDWLRQ�LQWR�

�������������������������������������������������
�

QRZ�GLVPLVVHG�WKHLU�FODLPV�DJDLQVW�KLP����See�1RWLFH�RI�9ROXQWDU\�'LVPLVVDO��(&)�1R�������
��3URMHFW�9HULWDV¶�LQYHVWLJDWLYH�PHWKRGV�KDYH�VSDZQHG�PXOWLSOH�FLYLO�ODZVXLWV�DQG�D�FULPLQDO�
MXGJPHQW�DJDLQVW�2¶.HHIH���See AFT Michigan v. Project Veritas������)��6XSS���G������(�'��
0LFK���������3URMHFW�9HULWDV�HPSOR\HH�DOOHJHGO\�REWDLQHG�LQWHUQVKLS�DW�D�ODERU�XQLRQ�XVLQJ�IDOVH�
LGHQWLW\�DQG�FUHGHQWLDOV�DQG�VHFUHWO\�UHFRUGHG�SULYDWH�FRQYHUVDWLRQV�DQG�DFFHVVHG�FRQILGHQWLDO�
GRFXPHQWV��ZKLFK�3URMHFW�9HULWDV�WKHQ�SXEOLVKHG��FRXUW�GHQLHG�PRWLRQ�WR�GLVPLVV�FODLPV�IRU�
EUHDFK�RI�WKH�GXW\�RI�OR\DOW\��IUDXGXOHQW�PLVUHSUHVHQWDWLRQ��WUHVSDVV��DQG�XQODZIXO�LQWHUFHSWLRQ�RI�
FRQYHUVDWLRQV�XQGHU�VWDWH�DQG�IHGHUDO�ODZ���Wentz v. Project Veritas��1R�������FY������������
:/����������0�'��)OD��$SU�������������3URMHFW�9HULWDV�HPSOR\HHV��0DDVV�DQG�6DQGLQL��VHFUHWO\�
UHFRUGHG�FRQYHUVDWLRQV�ZLWK�WKH�SODLQWLII�LQ�SXEOLF�ORFDWLRQV��D�KRWHO�EDU�DQG�D�VDQGZLFK�VKRS���
ZKLFK�3URMHFW�9HULWDV�WKHQ�SXEOLVKHG��FRXUW�JUDQWHG�VXPPDU\�MXGJPHQW�IRU�GHIHQGDQWV�RQ�
SODLQWLII¶V�FODLPV�IRU�GHIDPDWLRQ�DQG�XQODZIXO�ZLUHWDSSLQJ���Vera v. O’Keefe��1R�����FY�������
�����:/����������6�'��&DO���������2¶.HHIH�DQG�DQRWKHU�LQGLYLGXDO�VHFUHWO\�YLGHRWDSHG�DQG�
UHFRUGHG�WKH�SODLQWLII�DW�KLV�SODFH�RI�ZRUN��FRXUW�GHQLHG�WKH�GHIHQGDQWV¶�PRWLRQ�IRU�VXPPDU\�
MXGJPHQW�RQ�SODLQWLII¶V�FODLP�IRU�LQYDVLRQ�RI�SULYDF\��FDVH�VHWWOHG�EHIRUH�WULDO���Conway-Russell 
v. O’Keefe��1R�������FY��������(�'��3D��ILOHG�-DQ�������������2¶.HHIH�DQG�DQRWKHU�LQGLYLGXDO�
VHFUHWO\�UHFRUGHG�FRQYHUVDWLRQV�DQG�WKHQ�SXEOLFO\�GLVVHPLQDWHG�WKH�YLGHR�DQG�DXGLR�UHFRUGLQJV��
FDVH�VHWWOHG�DQG�ZDV�GLVPLVVHG�EHIRUH�DQ\�OHJDO�UXOLQJV���-XGJPHQW��United States v. O’Keefe��
1R�����FU�������(�'��/D��0D\������������FRQYLFWHG�RI�HQWU\�E\�IDOVH�SUHWHQVHV�LQ�YLRODWLRQ�RI����
8�6�&���������D������������
��$�PRUH�GHWDLOHG�GHVFULSWLRQ�RI�3URMHFW�9HULWDV��DQG�WKH�FKDLQ�RI�HYHQWV�OHDGLQJ�XS�WR�
'HPRFUDF\�3DUWQHUV�RIIHULQJ�0DDVV�DQ�LQWHUQVKLS�FDQ�EH�IRXQG�LQ�WKLV�&RXUW¶V�SULRU�RSLQLRQ���See�
Democracy Partners v. Project Veritas Action Fund������)��6XSS���G��������������'�'�&��
��������
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SRWHQWLDO�³YRWHU�IUDXG´�LQ�WKH������HOHFWLRQ�����'HIV�¶�)DFWV����������������������

,Q�-XQH�������3URMHFW�9HULWDV¶�EHJDQ�LQYHVWLJDWLQJ�&UHDPHU�E\�KDYLQJ�3URMHFW�9HULWDV�

HPSOR\HH�6DQGLQL��XVLQJ�WKH�IDNH�QDPH�RI�³&KDUOHV�5RWK´��XVH�+DUWVRFN�3DFNDUG¶V�FRQQHFWLRQ�WR�

)RYDO�WR�DUUDQJH�D�SKRQH�FDOO�EHWZHHQ�KLPVHOI��DV�³5RWK´��DQG�&UHDPHU��ZKHUH�6DQGLQL�5RWK�

UHSUHVHQWHG�KLPVHOI�DV�D�SRWHQWLDO�GRQRU�WR�$8)&����'HIV�¶�)DFWV������������3OV�¶�)DFWV�������������

$IWHU�WKDW�FDOO��RQ�-XQH������������&UHDPHU�DQG�6DQGLQL�5RWK�PHW�LQ�SHUVRQ��RVWHQVLEO\�WR�GLVFXVV�

VSHFLILF�SURMHFWV�WKDW�6DQGLQL�5RWK�PLJKW�EH�LQWHUHVWHG�LQ�VXSSRUWLQJ����'HIV�¶�)DFWV�������3OV�¶�

)DFWV���������'XULQJ�WKLV�PHHWLQJ��6DQGLQL�5RWK�WROG�&UHDPHU�WKDW�KH�KDG�D�QLHFH��³$QJHOD�

%UDQGW�´�ZKR�ZDV�LQWHUHVWHG�LQ�DQ�LQWHUQVKLS�LQ�SROLWLFDO�ZRUN����'HIV�¶�)DFWV�������3OV�¶�)DFWV�

���������1R�VXFK�SHUVRQ�DFWXDOO\�H[LVWHG��EXW�3URMHFW�9HULWDV�HPSOR\HH�0DDVV�ZDV�WDSSHG�WR�SOD\�

WKH�UROH�RI�³$QJHOD�%UDQGW�´���'HIV�¶�)DFWV���������&UHDPHU�WKHQ�VSRNH�WR�0DDVV�%UDQGW�RQ�WKH�

SKRQH��ZKLFK�OHG�KLP�WR�DUUDQJH�IRU�KHU�WR�FRQWDFW�DQ�LQGLYLGXDO�ZKR�ZDV�LQYROYHG�LQ�SODQQLQJ�

GHPRQVWUDWLRQV�DW�WKH�5HSXEOLFDQ�1DWLRQDO�&RQYHQWLRQ����'HIV�¶�)DFWV�������3OV�¶�)DFWV����������

0DDVV�%UDQGW�WKHQ�SDUWLFLSDWHG�LQ�D�GHPRQVWUDWLRQ�DW�WKH�&RQYHQWLRQ�LQ�&OHYHODQG����3OV�¶�)DFWV�

���������

,Q�$XJXVW�������DIWHU�WKH�HQG�RI�WKH�&RQYHQWLRQ��3URMHFW�9HULWDV�GLUHFWHG�6DQGLQL�5RWK�WR�

FDOO�&UHDPHU�WR�WHOO�KLP�WKDW�0DDVV�%UDQGW�KDG�KDG�D�JRRG�H[SHULHQFH�DQG�WKDW�VKH�ZRXOG�OLNH�WR�

�������������������������������������������������
�

��'HIHQGDQWV�FODLP�WKDW�WKH\�KDG�D�OHJLWLPDWH�EHOLHI�WKDW�VFKHPHV�IRU�YRWHU�IUDXG�ZHUH�EHLQJ�
KDWFKHG�E\�&UHDPHU�DQG�KLV�DVVRFLDWHV����'HIV�¶�)DFWV��������������3ODLQWLIIV�VWURQJO\�GLVSXWH�WKLV�
DVVHUWLRQ��PDLQWDLQLQJ�WKDW�3URMHFW�9HULWDV�RSHUDWLYHV�LQLWLDWHG�DQ\�GLVFXVVLRQV�DERXW�YRWHU�IUDXG�
DQG�WKHLU�DWWHPSWV�WR�JHW�SODLQWLIIV�WR�SDUWLFLSDWH�LQ�D�YRWHU�IUDXG�VFKHPH�FRPSOHWHO\�IDLOHG����3OV�¶�
)DFWV������������������������,W�LV�XQGLVSXWHG�WKDW�3URMHFW�9HULWDV�QHYHU�XQFRYHUHG�DQ\RQH�
DVVRFLDWHG�ZLWK�DQ\�RI�WKH�SODLQWLIIV�ZKR�ZDV�LQYROYHG�LQ�SODQQLQJ�RU�HQJDJLQJ�LQ�YRWHU�IUDXG���
�2¶.HHIH�'HS��DW���������������6DQGOHU�'HFO��([������+DUWVRFN�'HS��DW�����������6DQGOHU�'HFO��
([�������
��'HIHQGDQWV�GDWH�WKH�PHHWLQJ�RQ�-XO\�������������'HIV�¶�)DFWV��������
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EHFRPH�LQYROYHG�LQ�IXUWKHU�SROLWLFDO�ZRUN�IRU�SURJUHVVLYH�RUJDQL]DWLRQV����'HIV�¶�)DFWV�������3OV�¶�

)DFWV���������6DQGLQL�5RWK�DOVR�WROG�&UHDPHU�WKDW�KH�ZRXOG�PDNH�D���������GRQDWLRQ�WR�$8)&���

�'HIV�¶�)DFWV���������&UHDPHU�DJUHHG�WR�WDON�WR�KHU�DJDLQ����3OV�¶�)DFWV���������:KHQ�WKH\�QH[W�

VSRNH��&UHDPHU�RIIHUHG�0DDVV�%UDQGW�DQ�XQSDLG�LQWHUQVKLS�DW�'HPRFUDF\�3DUWQHUV��ZKLFK�

0DDVV�%UDQGW�DFFHSWHG����'HIV�¶�)DFWV������������3OV�¶�)DFWV��������

%�� 7KH�8QGHUFRYHU�2SHUDWLRQ�

0DDVV�%UDQGW�VWDUWHG�ZRUN�DV�DQ�LQWHUQ�IRU�'HPRFUDF\�3DUWQHUV�RQ�6HSWHPEHU�������������

�'HIV�¶�)DFWV���������6KH�LQWHUQHG�DW�'HPRFUDF\�3DUWQHUV�IRU�DERXW�WKUHH�GD\V�SHU�ZHHN�XQWLO�

2FWREHU�������������'HIV�¶�)DFWV����������

1R�RQH�DVNHG�0DDVV�%UDQGW�IRU�OHJDO�LGHQWLILFDWLRQ��D�UpVXPp�RU�UHIHUHQFHV�EHIRUH�VKH�

EHJDQ�KHU�LQWHUQVKLS����'HIV�¶�)DFWV������������������&UHDPHU�GLGQ¶W�VHH�WKH�QHHG��DV�0DDVV�%UDQGW�

KDG�EHHQ�UHIHUUHG�E\�KLV�³IULHQG´�6DQGLQL�5RWK�DQG�SURYHG�KHUVHOI�E\�GHPRQVWUDWLQJ�DW�WKH�

5HSXEOLFDQ�1DWLRQDO�&RQYHQWLRQ����See�3OV�¶�)DFWV�������see also�'HIV�¶�)DFWV�������:LQGVRU�WROG�

&UHDPHU�WKDW�VKH�WKRXJKW�WKH�WLPLQJ�RI�0DDVV¶�LQWHUQVKLS�ZDV�VXVSLFLRXV��&UHDPHU�UHSOLHG��

³GRQ¶W�ZRUU\�DERXW�LW��LW¶V�D�IULHQG¶V�QLHFH�´�����,Q�DQ\�HYHQW��0DDVV�%UDQGW�KDG�D�IDNH�

LGHQWLILFDWLRQ��ZKLFK�VKH�XVHG�RQ�PXOWLSOH�RFFDVLRQV�GXULQJ�KHU�LQWHUQVKLS����3OV�¶�)DFWV���������

$QG��ZKHQ�0DDVV�%UDQGW�ZDV�DVNHG�IRU�D�UpVXPp�DIWHU�VWDUWLQJ�KHU�LQWHUQVKLS��VKH�FUHDWHG�DQG�

SURGXFHG�D�IDNH�RQH�ZLWKLQ�D�IHZ�GD\V����3OV�¶�)DFWV���������6KH�DOVR�KDG�DQ�RXWVLGH�HPDLO�DFFRXQW�

LQ�WKH�QDPH�RI�³DQJHOD�EUDQGW#JPDLO�FRP�´�ZKLFK�VKH�FUHDWHG�VSHFLILFDOO\�WR�PDWFK�KHU�IDNH�

�������������������������������������������������
�

��7KH�SDUWLHV�GLVSXWH�ZKHWKHU�0DDVV�ZDV�DOVR�DQ�LQWHUQ�IRU�6WUDWHJLF�&RQVXOWLQJ����'HIV�¶�)DFWV�
������3OV�¶�)DFWV���������'HIHQGDQWV�SRLQW�RXW�WKDW�0DDVV�KDG�QHYHU�HYHQ�KHDUG�WKH�QDPH�6WUDWHJLF�
&RQVXOWLQJ�EHIRUH�WKLV�ODZVXLW����'HIV�¶�)DFWV��������������3ODLQWLIIV�FRQWHQG�WKDW�0DDVV�NQHZ�VKH�
ZDV�ZRUNLQJ�IRU�&UHDPHU�DQG�&UHDPHU¶V�FRPSDQ\��6WUDWHJLF�&RQVXOWLQJ���ZKHWKHU�VKH�NQHZ�WKH�
QDPH�RU�QRW����3OV�¶�)DFWV���������,W�LV�XQGLVSXWHG�WKDW�VKH�ZDV�QRW�DQ�LQWHUQ�IRU�&UHDPHU�LQ�KLV�
SHUVRQDO�FDSDFLW\����'HIV�¶�)DFWV��������
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LGHQWLW\�IRU�KHU�ZRUN�DW�'HPRFUDF\�3DUWQHUV����'HIV�¶�)DFWV��������3OV�¶�)DFWV����������������

:KHQ�0DDVV�%UDQGW�DUULYHG�IRU�KHU�ILUVW�GD\��&UHDPHU�DQG�/X[�VXJJHVWHG�WKDW�VKH�FRXOG�

VLW�DW�6XLWH����¶V�IURQW�GHVN�LQ�WKH�VKDUHG�FRPPRQ�DUHD�RU�LQ�DQ�XQRFFXSLHG�RIILFH���0DDVV�RSWHG�

IRU�WKH�IURQW�GHVN����'HIV�¶�)DFWV����������$OVR�RQ�KHU�ILUVW�GD\��&UHDPHU�WROG�0DDVV��³%\�WKH�ZD\��

/DXUHQ�>:LQGVRU@��LV�JRLQJ�WR�JHW�\RX�D�>NH\@�FDUG�DQG�VKH�KDV�VRPH�NLQG�RI�QRQGLVFORVXUH�

DJUHHPHQW�IRU�\RX�WR�VLJQ��������´���'HIV�¶�)DFWV�������3OV�¶�)DFWV���������0DDVV�%UDQGW�ZDV�LVVXHG�D�

NH\�FDUG��ZKLFK�JDYH�KHU�XQUHVWULFWHG�DFFHVV�WR�WKH�RIILFH�����'HIV�¶�)DFWV��������3OV�¶�)DFWV���������

+RZHYHU��VKH�ZDV�QHYHU�JLYHQ�D�QRQGLVFORVXUH�DJUHHPHQW�WR�VLJQ����'HIV�¶�)DFWV���������6KH�XVHG�

KHU�SHUVRQDO�ODSWRS�FRPSXWHU�DQG�KHU�SHUVRQDO�HPDLO�DFFRXQW��DQJHODEUDQGW#JPDLO�FRP��IRU�

LQWHUQVKLS�ZRUN����'HIV�¶�)DFWV�����������������

0DDVV�%UDQGW�SHUIRUPHG�D�QXPEHU�RI�PXQGDQH�WDVNV�GXULQJ�KHU�LQWHUQVKLS�DW�'HPRFUDF\�

3DUWQHUV����EXW�WKH�SDUWLHV�GLVSXWH�ZKHWKHU�KHU�WDVNV�ZHUH�OLPLWHG�WR�FOHULFDO�ZRUN�RU�ZKHWKHU�VKH�

ZDV�DOVR�JLYHQ�DFFHVV�WR�FRQILGHQWLDO�PHHWLQJV�DQG�EULHILQJV�����'HIV�¶�)DFWV�������������3OV�¶�

)DFWV����������������������������������7KH�SDUWLHV�DOVR�GLVSXWH�ZKHWKHU�0DDVV�%UDQGW�ZDV�RU�

VKRXOG�KDYH�EHHQ�DZDUH�WKDW�WKH�LQIRUPDWLRQ�VKH�ZDV�EHLQJ�SURYLGHG�ZDV�FRQILGHQWLDO�DQG�QRW�WR�

EH�VKDUHG�ZLWK�DQ\�XQDXWKRUL]HG�SHUVRQV����'HIV�¶�)DFWV�����������������3OV�¶�)DFWV���������������

:KDW�LV�XQGLVSXWHG�LV�WKDW�0DDVV�%UDQGW�VHFUHWO\�UHFRUGHG�everything�VKH�VDZ�DQG�KHDUG�GXULQJ�

KHU�LQWHUQVKLS��RWKHU�WKDQ�SRVVLEO\�ZKHQ�VKH�ZDV�JRLQJ�WR�WKH�UHVWURRP�RU�FKDQJLQJ�RXW�D�

EDWWHU\���DQG�WKDW�VKH�SURYLGHG�KHU�VXSHULRUV�DW�3URMHFW�9HULWDV�GHWDLOHG�GDLO\�ZULWWHQ�VXPPDULHV�

�������������������������������������������������
�

��8OWLPDWHO\��VKH�XVHG�KHU�NH\�FDUG�RQO\�RQFH��DV�VKH�JHQHUDOO\�ZRUNHG�GXULQJ�QRUPDO�EXVLQHVV�
KRXUV�ZKHQ�WKH�GRRUV�ZHUH�XQORFNHG�DQG�DQ�HPSOR\HH�RI�D�'HPRFUDF\�3DUWQHUV�PHPEHU�
FRPSDQ\�ZDV�SUHVHQW����'HIV�¶�)DFWV��������3OV�¶�)DFWV��������������
���)RU�H[DPSOH��KHU�WDVNV�LQFOXGHG�FRXQWLQJ�DQ�LQYHQWRU\�RI�SROLWLFDO�VLJQV��GHOLYHULQJ�D�SDFNDJH��
DQG�KHOSLQJ�WR�VHW�XS�DQ�RIILFH�SKRQH�V\VWHP�E\�SXWWLQJ�ODEHOV�RQ�D�SKRQH����'HIV�¶�)DFWV���������
�����������
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RI�DOO�WKH�NH\�HYHQWV��FDOOV��DQG�FRQYHUVDWLRQV�VKH�KDG�VHFUHWO\�UHFRUGHG�WKDW�GD\����3OV�¶�)DFWV�

����������

&�� 7KH�)DOORXW�

2Q�2FWREHU�����������0DDVV�%UDQGW¶V�IDOVH�LGHQWLW\�ZDV�H[SRVHG��DQG�KHU�LQWHUQVKLS�

HQGHG������'HIV�¶�)DFWV�������&RPSO����������������

2Q�2FWREHU�����������3URMHFW�9HULWDV�SXEOLVKHG�RQ�<RX7XEH�WKH�ILUVW�SDUW�RI�LWV�IRXU�SDUW�

YLGHR�VHULHV�HQWLWOHG�³5LJJLQJ�WKH�(OHFWLRQ�´�����'HIV�¶�)DFWV�������������6RPH�RI�WKH�IRRWDJH�XVHG�

LQ�³5LJJLQJ�WKH�(OHFWLRQ´�KDG�EHHQ�VHFUHWO\�UHFRUGHG�E\�0DDVV�%UDQGW�ZKLOH�VKH�ZDV�DQ�LQWHUQ�DW�

'HPRFUDF\�3DUWQHUV��LQFOXGLQJ�FRQYHUVDWLRQV�ZLWK�&UHDPHU����'HIV�¶�)DFWV������&RPSO����������

2WKHU�IRRWDJH�FDPH�IURP�VHFUHWO\�UHFRUGHG�FRQYHUVDWLRQV�3URMHFW�9HULWDV�HPSOR\HHV�KDG�KDG�

ZLWK�)RYDO��ERWK�EHIRUH�DQG�GXULQJ�KLV�HPSOR\PHQW�ZLWK�$8)&����'HIV�¶�)DFWV��������7KH�

UHPDLQLQJ�SDUWV�RI�WKH�VHULHV�ZHUH�SXEOLVKHG�RQ�2FWREHU���������DQG�������������&RPSO���������

������7KH�YLGHRV�ZHUH�YLHZHG�RYHU����PLOOLRQ�WLPHV�RQ�<RX7XEH�DQG�ZLGHO\�UHSRUWHG�RQ�RU�

UHSXEOLVKHG�E\�RWKHU�PHGLD�RXWOHWV����'HIV�¶�)DFWV����������

:LWKLQ�DQ�KRXU�RI�WKH�ILUVW�YLGHR¶V�UHOHDVH��$)6&0(�OHDUQHG�DERXW�WKH�LQILOWUDWLRQ�IURP�

$8)&����3OV�¶�)DFWV��������������%HIRUH�WKH�VHFRQG�SDUW�ZDV�SXEOLVKHG��$)6&0(�WHUPLQDWHG�LWV�

FRQWUDFW�ZLWK�6WUDWHJLF�&RQVXOWLQJ�DQG�LWV�IXQGLQJ�UHODWLRQVKLS�ZLWK�$8)&����'HIV�¶�)DFWV�������

������������3OV�¶�)DFWV�������������$)6&0(�3UHVLGHQW�6DXQGHUV�ODWHU�WHVWLILHG�WKDW�KH�ZDV�

³H[WUHPHO\�DQJU\´�DQG�³GLVDSSRLQWHG´�ZLWK�&UHDPHU�DQG�$8)&�3UHVLGHQW�%UDG�:RRGKRXVH�IRU�

�������������������������������������������������
�

���2Q�WKDW�GD\��&UHDPHU�ZDV�FRQIURQWHG�ZLWK�D�ILOP�FUHZ�IURP�D�VXEVLGLDU\�RI�6LQFODLU�
%URDGFDVWLQJ��DVNLQJ�KLP�WR�UHVSRQG�WR�WZR�YLGHR�FOLSV�WKDW�PDGH�LW�FOHDU�WKDW�&UHDPHU�KDG�EHHQ�
VHFUHWO\�UHFRUGHG�E\�0DDVV�%UDQGW����&RPSO���������������
���3URMHFW�9HULWDV�VHOI�SXEOLVKHG�LWV�YLGHR�VHULHV�RQ�<RX7XEH�EHFDXVH�DIWHU�D�PHHWLQJ�DQG�
FRUUHVSRQGHQFH�ZLWK�DWWRUQH\V�IRU�6WUDWHJLF�&RQVXOWLQJ�DQG�$8)&��6LQFODLU�GHFLGHG�WR�SRVWSRQH�
EURDGFDVWLQJ�DQ\�RI�WKH�YLGHRV����&RPSO�������������
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³DOORZ>LQJ@�WKLV�W\SH�RI�GLVWUDFWLRQ�WR�RFFXU��������´���'HIV�¶�)DFWV����������

$8)&�DOVR�WRRN�TXLFN�DFWLRQ��ILULQJ�)RYDO�DQG�WHUPLQDWLQJ�LWV�FRQVXOWLQJ�UHODWLRQVKLS�

ZLWK�6WUDWHJLF�&RQVXOWLQJ����'HIV�¶�)DFWV��������+DYLQJ�ORVW�LWV�SULPDU\�IXQGHU��$)6&0(��$8)&�

KDG�WR�VKXW�GRZQ�LQ�)HEUXDU\���������'HIV�¶�)DFWV���������,Q�DGGLWLRQ��RQ�1RYHPEHU����������D�

SRWHQWLDO�FOLHQW�RI�6WUDWHJLF�&RQVXOWLQJ��'LDO\VLV�3DWLHQW�&LWL]HQV��FDQFHOHG�D�PHHWLQJ�ZLWK�

&UHDPHU�WKDW�KDG�EHHQ�VFKHGXOHG�IRU�1RYHPEHU�������������'HIV�¶�)DFWV�������������8OWLPDWHO\��

'LDO\VLV�3DWLHQW�KLUHG�DQRWKHU�ILUP�WR�GR�WKH�ZRUN�WKDW�LW�KDG�SODQQHG�WR�SXUVXH�ZLWK�6WUDWHJLF�

&RQVXOWLQJ��DQG�LW�SDLG�WKDW�ILUP�D�IHH�RI���������D�\HDU���������SHU�PRQWK�SOXV�DQ�DGGLWLRQDO�

��������FRPPLVVLRQ�IRU�SDLG�GLJLWDO�DGYHUWLVLQJ�����3OV�¶�)DFWV����������

7KH�SDUWLHV�GLVSXWH�ZKHWKHU�WKH�DFWLRQV�RI�$8)&��$)6&0(��DQG�'LDO\VLV�3DWLHQW�

&LWL]HQV�ZHUH�FDXVHG�VROHO\�E\�WKH�SXEOLFDWLRQ�RI�WKH�5LJJLQJ�WKH�(OHFWLRQ�YLGHR�VHULHV�RU�RWKHU�

FRQVLGHUDWLRQV�XQUHODWHG�WR�WKH�3URMHFW�9HULWDV�RSHUDWLRQ��H�J���ILQDQFLDO�UHVRXUFHV��RU�ZHUH�

FDXVHG��DW�OHDVW�LQ�SDUW��E\�WKH�IDFW�RI�0DDVV¶�VXFFHVVIXO�LQILOWUDWLRQ�RI�'HPRFUDF\�3DUWQHUV��WKXV�

JLYLQJ�KHU�WKH�DFFHVV�VKH�QHHGHG�WR�VHFUHWO\�UHFRUG�SULYDWH�FRQYHUVDWLRQV�RU�WR�YLHZ�RWKHU�

FRQILGHQWLDO�LQIRUPDWLRQ�DQG�WKHQ�VKDUH�WKDW�LQIRUPDWLRQ�ZLWK�KHU�WUXH�HPSOR\HU��3URMHFW�9HULWDV���

�'HIV�¶�)DFWV��������������������������������������������������3OV�¶�)DFWV��������������������������

�����������������������������

,,�� 352&('85$/�+,6725<�
�
3ODLQWLIIV�FRPPHQFHG�WKLV�DFWLRQ�RQ�-XQH�����������7KH�FRPSODLQW�LQFOXGHG�����FRPPRQ�

ODZ�WRUW�FODLPV�IRU�WUHVSDVV�DQG�EUHDFK�RI�ILGXFLDU\�GXW\�DJDLQVW�0DDVV�DQG�IRU�IUDXGXOHQW�

PLVUHSUHVHQWDWLRQ�DQG�FLYLO�FRQVSLUDF\�DJDLQVW�DOO�GHIHQGDQWV��&RPSO���������������������DQG�����

�������������������������������������������������
�

���,Q�SODLQWLIIV¶�ILOLQJ�������LV�PLVODEHOHG�DV���������See�3OV�¶�)DFWV�DW������
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VWDWXWRU\�FODLPV�DJDLQVW�DOO�GHIHQGDQWV�IRU�XQODZIXO�ZLUHWDSSLQJ�LQ�YLRODWLRQ�RI�WKH�IHGHUDO�DQG�

'�&�ZLUHWDS�VWDWXWHV��see����8�6�&����������et seq���³)HGHUDO�:LUHWDS�$FW´���'�&��&RGH�����������

et seq���³'�&��:LUHWDS�$FW´���&RPSO��������������3ODLQWLIIV�VRXJKW�����DFWXDO�GDPDJHV�IRU�

6WUDWHJLF�&RQVXOWLQJ¶V�ORVW�FRQWUDFWV��H[LVWLQJ�DQG�IXWXUH���WKH�GLPLQLVKPHQW�RI�WKH�HFRQRPLF�

YDOXH�RI�WKH�RIILFH�VSDFH�DQG�RI�FRQILGHQWLDO�DQG�SURSULHWDU\�LQIRUPDWLRQ��DQG�GDPDJH�WR�

UHSXWDWLRQ��DQG�����VWDWXWRU\�DQG�SXQLWLYH�GDPDJHV�IRU�WKH�WZR�ZLUHWDS�FODLPV������&RPSO��DW����

�³5HOLHI�5HTXHVWHG´���see also�&RPSO�����������������������������������������������

'HIHQGDQWV�ILOHG�D�PRWLRQ�WR�GLVPLVV�DOO�FRXQWV�RI�WKH�FRPSODLQW�IRU�IDLOXUH�WR�VWDWH�D�

FODLP����0RW��WR�'LVPLVV��(&)�1R��������7KH�PRWLRQ�ZDV�GHQLHG�DV�WR�DOO�FODLPV�����See 

Democracy Partners v. Project Veritas Action Fund������)��6XSS���G�����������'�'�&����������

6XEVHTXHQWO\��SODLQWLIIV�OLPLWHG�WKHLU�FODLP�IRU�DFWXDO�GDPDJHV�WR�6WUDWHJLF�&RQVXOWLQJ¶V�ORVW�

FRQWUDFWV��LWV�H[LVWLQJ�FRQWUDFWV�ZLWK�$8)&�DQG�$)6&0(�DQG�LWV�SRWHQWLDO�FRQWUDFW�ZLWK�'LDO\VLV�

3DWLHQW�&LWL]HQV���DEDQGRQLQJ�DQ\�FODLP�IRU�DFWXDO�GDPDJHV�EDVHG�RQ�WKH�GLPLQLVKPHQW�RI�WKH�

HFRQRPLF�YDOXH�RI�WKH�RIILFH�VSDFH�RU�FRQILGHQWLDO�DQG�SURSULHWDU\�LQIRUPDWLRQ�RU�GDPDJH�WR�

UHSXWDWLRQ����See�'HIV�¶�)DFWV�������3OV�¶�)DFWV�����������

$IWHU�GLVFRYHU\�ZDV�FRPSOHWHG��GHIHQGDQWV�ILOHG�WKH�SHQGLQJ�PRWLRQ�IRU�VXPPDU\�

MXGJPHQW��SODLQWLIIV�ILOHG�DQ�RSSRVLWLRQ��DQG�GHIHQGDQWV�ILOHG�D�UHSO\����See�'HIV�¶�0RW��IRU�

6XPPDU\�-XGJPHQW��(&)�1R������³0RW�´���3OV�¶�2SS¶Q�WR�'HIV�¶�0RW���(&)�1R������³2SS�´���

�������������������������������������������������
�

���$V�DQ�DOWHUQDWLYH�WR�DFWXDO�GDPDJHV��WKH�)HGHUDO�:LUHWDS�$FW�SURYLGHV�IRU�VWDWXWRU\�GDPDJHV�RI�
�����D�GD\��IRU�HDFK�GD\�RI�YLRODWLRQ��RU����������ZKLFKHYHU�LV�JUHDWHU���See����8�6�&��
�������F�����%����7KH�'�&��:LUHWDS�$FW�SURYLGHV��DV�DQ�DOWHUQDWLYH�WR�DFWXDO�GDPDJHV��IRU�
OLTXLGDWHG��GDPDJHV�DW�WKH�UDWH�RI������D�GD\��IRU�HDFK�GD\�RI�YLRODWLRQ��RU���������ZKLFKHYHU�LV�
KLJKHU���See�'�&��&RGH����������D�����$����%RWK�VWDWXWHV�DOVR�DOORZ�IRU�WKH�UHFRYHU\�RI�SXQLWLYH�
GDPDJHV���See����8�6�&���������E������'�&��&RGH����������D�����%���
���7KH�&RXUW�UHMHFWHG�VHYHUDO�RI�SODLQWLIIV¶�WKHRULHV�RI�OLDELOLW\�ZLWK�UHVSHFW�WR�WKH�ZLUHWDS�FODLPV���
Democracy Partners������)��6XSS���G�DW������see also infra QRWH������
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'HIV�¶�5HSO\��(&)�1RV�����	�����³5HSO\´�����%HFDXVH�GHIHQGDQWV¶�PRWLRQ�FKDOOHQJHV�WKH�

FRQVWLWXWLRQDOLW\�RI�WKH�)HGHUDO�:LUHWDS�$FW�DQG�WKH�'LVWULFW�RI�&ROXPELD�:LUHWDS�$FW��WKH�&RXUW�

QRWLILHG�ERWK�WKH�8QLWHG�6WDWHV�DQG�WKH�'LVWULFW�RI�&ROXPELD�SXUVXDQW�WR�)HGHUDO�5XOH�RI�&LYLO�

3URFHGXUH�����E��DQG����8�6�&���������E�����See�'HIHQGDQWV¶�1RWLFH�RI�&RQVWLWXWLRQDO�4XHVWLRQV��

(&)�1R������&HUWLILFDWLRQ��(&)�1R��������7KH�8QLWHG�6WDWHV�GHFOLQHG�WR�ILOH�D�UHVSRQVH��EXW�WKH�

'LVWULFW�RI�&ROXPELD�KDV�GRQH�VR��DQG�GHIHQGDQWV�KDYH�UHVSRQGHG�WR�WKH�'LVWULFW¶V�ILOLQJ����See�

8QLWHG�6WDWHV¶�1RWLFH�RI�'HFLVLRQ�1RW�7R�,QWHUYHQH��(&)�1R������'LVWULFW�RI�&ROXPELD¶V�1RWLFH�

RI�,QWHUYHQWLRQ�8QGHU�5XOH�����7R�'HIHQG�WKH�&RQVWLWXWLRQDOLW\�RI�D�'LVWULFW�RI�&ROXPELD�6WDWXWH��

(&)�1R������³'&�)LOLQJ´���'HIV�¶�5HVS��WR�WKH�'LVWULFW�1RWLFH�RI�,QWHUYHQWLRQ��(&)�1R�����

�³5HVS��WR�'&�)LOLQJ´�����,Q�DGGLWLRQ��GHIHQGDQWV�KDYH�ILOHG�VHYHUDO�QRWLFHV�DGYLVLQJ�WKH�&RXUW�RI�

GHFLVLRQV�LQ�FDVHV�EURXJKW�DJDLQVW�3URMHFW�9HULWDV�LQ�RWKHU�MXULVGLFWLRQV����See�'HIV�¶�1RWLFHV�RI�

)LOLQJ�6WDWXV�8SGDWH�RI�6LPLODU�/LWLJDWLRQ��(&)�1RV�����	�������

/(*$/�67$1'$5'�

$�FRXUW�VKDOO�JUDQW�VXPPDU\�MXGJPHQW�³LI�WKH�PRYDQW�VKRZV�WKDW�WKHUH�LV�QR�JHQXLQH�

GLVSXWH�DV�WR�DQ\�PDWHULDO�IDFW�DQG�WKH�PRYDQW�LV�HQWLWOHG�WR�MXGJPHQW�DV�D�PDWWHU�RI�ODZ�´��)HG��

5��&LY��3�����D���see�Anderson v. Liberty Lobby, Inc.������8�6�����������������������$�IDFW�LV�

³PDWHULDO´�LI�LW�LV�FDSDEOH�RI�DIIHFWLQJ�WKH�RXWFRPH�RI�WKH�OLWLJDWLRQ���Id.�DW�������$�GLVSXWH�LV�

³JHQXLQH�������LI�WKH�HYLGHQFH�LV�VXFK�WKDW�D�UHDVRQDEOH�MXU\�FRXOG�UHWXUQ�D�YHUGLFW�IRU�WKH�

QRQPRYLQJ�SDUW\�´��Id���³$�SDUW\�DVVHUWLQJ�WKDW�D�IDFW�FDQQRW�EH�RU�LV�JHQXLQHO\�GLVSXWHG�PXVW�

VXSSRUW�WKH�DVVHUWLRQ�E\���$��FLWLQJ�WR�SDUWLFXODU�SDUWV�RI�PDWHULDOV�LQ�WKH�UHFRUG���������RU��%��

VKRZLQJ�WKDW�WKH�PDWHULDOV�FLWHG�GR�QRW�HVWDEOLVK�WKH�DEVHQFH�RU�SUHVHQFH�RI�D�JHQXLQH�GLVSXWH��RU�

WKDW�DQ�DGYHUVH�SDUW\�FDQQRW�SURGXFH�DGPLVVLEOH�HYLGHQFH�WR�VXSSRUW�WKH�IDFW���)HG��5��&LY��3��

���F������
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³:KHQ�IDFHG�ZLWK�D�PRWLRQ�IRU�VXPPDU\�MXGJPHQW��WKH�GLVWULFW�FRXUW�PD\�QRW�PDNH�

FUHGLELOLW\�GHWHUPLQDWLRQV�RU�ZHLJK�WKH�HYLGHQFH��LQVWHDG��WKH�HYLGHQFH�PXVW�EH�DQDO\]HG�LQ�WKH�

OLJKW�PRVW�IDYRUDEOH�WR�WKH�QRQ�PRYDQW��ZLWK�DOO�MXVWLILDEOH�LQIHUHQFHV�GUDZQ�LQ�LWV�IDYRU�´��Sloan 

v. Urban Title Servs.������)��6XSS���G�����������'�'�&���������see also Liberty Lobby������8�6��

DW�������7KH�QRQ�PRYDQW¶V�RSSRVLWLRQ��KRZHYHU��PXVW�FRQVLVW�RI�PRUH�WKDQ�PHUH�GHQLDOV�DQG�

PXVW�EH�VXSSRUWHG�E\�DIILGDYLWV��GHFODUDWLRQV��RU�RWKHU�FRPSHWHQW�HYLGHQFH��VHWWLQJ�IRUWK�VSHFLILF�

IDFWV�VKRZLQJ�WKDW�WKHUH�LV�D�JHQXLQH�LVVXH�IRU�WULDO���)HG��5��&LY��3�����F����,I�WKH�QRQ�PRYDQW¶V�

HYLGHQFH�LV�³PHUHO\�FRORUDEOH´�DQG�³QRW�VLJQLILFDQWO\�SUREDWLYH�´�VXPPDU\�MXGJPHQW�PD\�EH�

JUDQWHG���Liberty Lobby������8�6��DW���������

$1$/<6,6�

'HIHQGDQWV�VHHN�VXPPDU\�MXGJPHQW�DV�WR�DOO�RI�SODLQWLIIV¶�FODLPV���7KH�&RXUW�ZLOO�ILUVW�

DGGUHVV�GHIHQGDQWV¶�)LUVW�$PHQGPHQW�FKDOOHQJH�WR�SODLQWLIIV¶�WKHRU\�RI�FDXVDWLRQ�DQG�GDPDJHV��

ZKLFK�LV�UHOHYDQW�WR�VHYHUDO�RI�SODLQWLIIV¶�FODLPV��EHIRUH�WXUQLQJ�WR�GHIHQGDQWV¶�FODLP�VSHFLILF�

DUJXPHQWV��

,�� '$0$*(6�),567�$0(1'0(17�
�
)URP�WKH�RXWVHW�RI�WKLV�OLWLJDWLRQ��SODLQWLIIV�KDYH�PDLQWDLQHG�WKDW�WKH\�DUH�VHHNLQJ�RQO\�

GDPDJHV�SUR[LPDWHO\�FDXVHG�E\�GHIHQGDQWV¶�QRQ�H[SUHVVLYH�FRQGXFW���,Q�UXOLQJ�RQ�GHIHQGDQWV¶�

PRWLRQ�WR�GLVPLVV��WKH�&RXUW�DJUHHG�WKDW�SODLQWLIIV�FRXOG��DW�OHDVW�LQ�WKHRU\��UHFRYHU�IRU�VXFK�

GDPDJHV�ZLWKRXW�UDLVLQJ�DQ\�)LUVW�$PHQGPHQW�FRQFHUQV��DOWKRXJK�LW�QRWHG�WKDW�GLVFRYHU\�ZRXOG�

OLNHO\�VKHG�OLJKW�RQ�ZKHWKHU�WKLV�ZDV�D�YLDEOH�WKHRU\���See�Democracy Partners������)��6XSS���G�

DW�����������

'XULQJ�WKH�FRXUVH�RI�GLVFRYHU\��GHIHQGDQWV�DVNHG�SODLQWLIIV�WR�³>G@HVFULEH�DQG�LWHPL]H�

�LQFOXGLQJ�VSHFLI\LQJ�GROODU�DPRXQWV��DOO�GDPDJHV�VXSSRVHGO\�VXIIHUHG�E\�DQ\�3ODLQWLII�WKDW�DUH�
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DOOHJHGO\�UHFRYHUDEOH�DJDLQVW�DQ\�'HIHQGDQW�LQ�WKLV�ODZVXLW�´���See�3OV�¶�5HVS��WR�'HIV�¶�

,QWHUURJDWRU\�1R�����.OHLQ�'HFO��([���������3ODLQWLIIV¶�UHVSRQVH�FODLPHG�GDPDJHV�EDVHG�RQ�WKUHH�

LWHPV������WKH�ORVV�RI�6WUDWHJLF�&RQVXOWLQJ¶V�FRQWUDFW�ZLWK�$8)&��ORVW�LQFRPH�WR�6WUDWHJLF�

&RQVXOWLQJ�RI����������������WKH�ORVV�RI�6WUDWHJLF�&RQVXOWLQJ¶V�FRQWUDFW�ZLWK�$)6&0(��ORVW�

LQFRPH�WR�6WUDWHJLF�&RQVXOWLQJ�RI������������DQG�����WKH�ORVV�RI�6WUDWHJLF�&RQVXOWLQJ¶V�SRWHQWLDO�

FRQWUDFW�ZLWK�'LDO\VLV�3DWLHQW�&LWL]HQV��ORVW�LQFRPH�WR�6WUDWHJLF�&RQVXOWLQJ�RI�DW�OHDVW��������������

�See�id���

'HIHQGDQWV�QRZ�DUJXH�WKDW��ZLWK�UHVSHFW�WR�HDFK�RI�SODLQWLIIV¶�FODLPV�WKDW�UHTXLUH�SURRI�RI�

GDPDJHV�SUR[LPDWHO\�FDXVHG�E\�GHIHQGDQWV¶�DFWLRQV��³>S@ODLQWLIIV¶�WKHRU\�WKDW�$)6&0(��$8)&��

DQG�'LDO\VLV�3DWLHQW�&LWL]HQV�FKRVH�QRW�WR�ZRUN�ZLWK�WKHP�EHFDXVH�SXEOLFDWLRQ�RI�3URMHFW�9HULWDV¶�

UHSRUWLQJ�VKRZHG�WKDW�3ODLQWLIIV�FRXOG�QRW�PDLQWDLQ�WKHLU�FRQILGHQFHV�LV�XQWHWKHUHG�WR�WKH�IDFWV�´��

�0RW��DW�������5DWKHU��GHIHQGDQWV�FRQWHQG��³WKH�XQGLVSXWHG�PDWHULDO�IDFWV�GHPRQVWUDWH�WKDW�

>$8)&��$)6&0(�DQG�'LDO\VLV�3DWLHQW�&LWL]HQV@�DFWHG�DV�D�UHVXOW�RI�ZKDW�WKH�WUXWKIXO�UHSRUWLQJ�

VKRZHG�>LQ�WKH�³5LJJLQJ�WKH�(OHFWLRQ´�YLGHR�VHULHV@�DQG�DOVR�RXW�RI�FRQFHUQV�XQFRQQHFWHG�WR�WKH�

3URMHFW�9HULWDV�3DUWLHV¶�UHSRUWLQJ�´���Id�����$FFRUGLQJ�WR�GHIHQGDQWV��SODLQWLIIV¶�GDPDJHV�ZHUH�QRW�

SUR[LPDWHO\�FDXVHG�E\�GHIHQGDQWV¶�QRQ�H[SUHVVLYH�FRQGXFW�DQG��WKXV��DUH�QRW�UHFRYHUDEOH�LQ�WKLV�

DFWLRQ���

3ODLQWLIIV�GR�QRW�GLVSXWH�WKDW�WKH�GDPDJHV�WKH\�VHHN�WR�UHFRYHU�ZHUH�FDXVHG�LQ�SDUW�E\�WKH�

FRQWHQW�RI�WKH�³5LJJLQJ�WKH�(OHFWLRQ´�YLGHRV����See�3OV�¶�)DFWV���������%XW�WKH\�PDLQWDLQ�WKDW�WKHUH�

�������������������������������������������������
�

���3ODLQWLIIV�DUULYH�DW�WKH�ILJXUHV�IRU�$8)$�DQG�$)6&0(�E\�ORRNLQJ�DW�WKH�WRWDO�DPRXQWV�$8)&�
DQG�$)6&0(�SDLG�6WUDWHJLF�&RQVXOWLQJ�IURP������WR�XQWLO�WKH�FRQWUDFWV�ZHUH�WHUPLQDWHG�LQ�
2FWREHU�������WKHQ�FDOFXODWLQJ�DQ�DQQXDO�DYHUDJH�DQG�DVVXPLQJ�WKDW�WKH�FRQWUDFWV�ZRXOG�KDYH�
EHHQ�UHQHZHG�IRU�DW�OHDVW�DQRWKHU�WKUHH�\HDUV����
���
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³ZHUH�RWKHU>@�>FRQFHUQV@�RI�HTXDO�RU�JUHDWHU�LPSRUWDQFH�´���Id����6SHFLILFDOO\��WKH\�DUJXH�WKDW�

DQRWKHU�SUR[LPDWH�FDXVH�RI�SODLQWLIIV¶�GDPDJHV�ZDV�WKH�IDFW�WKDW�WKH�SXEOLFDWLRQ�³UHYHDOHG�WR�WKH�

FOLHQWV�RI�'HPRFUDF\�3DUWQHUV�DQG�>6WUDWHJLF�&RQVXOWLQJ@�WKDW�WKH�FRQILGHQWLDO�LQIRUPDWLRQ�DQG�

GRFXPHQWV�RI�WKRVH�FOLHQWV�KDG�EHHQ�VWROHQ��FRPSURPLVHG�DQG�SXEOLFO\�GLVVHPLQDWHG�DV�D�UHVXOW�

RI�GHIHQGDQWV¶�DFWLRQ´�DQG�WKDW�WKLV�³SXEOLF�H[SRVXUH�FDXVHG�WKH�3ODLQWLIIV�WR�EH�YLHZHG�E\�

FHUWDLQ�FOLHQWV�DV�QRW�FDSDEOH�RI�PDLQWDLQLQJ�WKH�FRQILGHQWLDOLW\�RI�VHQVLWLYH�DQG�FRQILGHQWLDO�

FOLHQW�LQIRUPDWLRQ�´���$QVZHU�WR�,QWHUURJDWRU\������.OHLQ�'HFO��([������������

,Q�WKH�'LVWULFW�RI�&ROXPELD��SUR[LPDWH�FDXVH�KDV�WZR�HOHPHQWV��³D�FDXVH�LQ�IDFW�

�FDXVDWLRQ��HOHPHQW�DQG�D�SROLF\�HOHPHQW�´��Lacy v. District of Columbia,�����$��G����������

�'�&����������³7KXV�D�GHIHQGDQW�FDQQRW�EH�KHOG�OLDEOH�XQOHVV�WKDW�GHIHQGDQW�KDV�LQ�IDFW�FDXVHG�WKH�

SODLQWLII¶V�KDUP��DQG�WKHQ�RQO\�LI�FHUWDLQ�µOLDELOLW\�OLPLWLQJ�FRQVLGHUDWLRQV�ZKLFK�UHOLHYH�WKH�

GHIHQGDQW�RI�OLDELOLW\�IRU�WKH�KDUP�KH�DFWXDOO\�FDXVHG¶�DUH�QRW�DSSOLFDEOH�´��Claytor v. Owens-

Corning Fiberglas Corp.������$��G����������������'�&���������TXRWLQJ�Lacy������$��G�DW�����

������7KH�ILUVW�FRPSRQHQW��FDXVH�LQ�IDFW��GRHV�QRW�UHTXLUH�WKDW�D�GHIHQGDQW¶V�FRQGXFW�EH�WKH�VROH�

FDXVH�RI�WKH�KDUP��RQO\�WKDW�LW�EH�D�³VXEVWDQWLDO�IDFWRU�LQ�EULQJLQJ�DERXW�WKH�KDUP�´��District of 

Columbia v. Carlson������$��G�������������'�&���������see also�Murphy v. United States������

)��G�����������'�&��&LU����������6R��DV�ORQJ�DV�D�GHIHQGDQW¶V�FRQGXFW�ZDV�D�VXEVWDQWLDO�IDFWRU�LQ�

FDXVLQJ�WKH�KDUP��LW�LV�LUUHOHYDQW�WKDW�WKHUH�PD\�EH�RWKHU�OHJDO�RU�SUR[LPDWH�FDXVHV�RI�WKH�LQMXU\���

See Estate of Kurstin v. Lordan�����$��G���������'�&���������³0RUH�WKDQ�RQH�SHUVRQ�FDQ�EH�D�

OHJDO�RU�SUR[LPDWH�FDXVH�RI�DQ�LQMXU\�´���District of Columbia v. Zukerberg������$��G����������

�'�&���������³>I@URP�WKH�PHUH�IDFW�WKDW�WKH�HYLGHQFH�SHUPLWV�WZR�RU�PRUH�SRVVLEOH�LQIHUHQFHV��LW�

GRHV�QRW�QHFHVVDULO\�IROORZ�WKDW�WKH�HYLGHQFH�LV�QRW�VXEVWDQWLDO�DQG�LV�QRW�VXIILFLHQW�WR�VXVWDLQ�D�

MXU\
V�ILQGLQJ´��LQWHUQDO�TXRWDWLRQ�PDUNV�RPLWWHG�����7KH�VHFRQG�FRPSRQHQW�RI�SUR[LPDWH�FDXVH�
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RQO\�OLPLWV�D�GHIHQGDQW¶V�OLDELOLW\�ZKHQ�WKH�FKDLQ�RI�HYHQWV�OHDGLQJ�WR�WKH�LQMXU\�LV�³KLJKO\�

H[WUDRUGLQDU\�LQ�UHWURVSHFW�´��Majeska v. District of Columbia������$��G�����������'�&�����������

3UR[LPDWH�FDXVH�LV�JHQHUDOO\�D�IDFWXDO�LVVXH�IRU�WKH�MXU\��DOWKRXJK�LQ�³H[FHSWLRQDO�FDVHV´�WKH�

TXHVWLRQ�RI�SUR[LPDWH�FDXVH�FDQ�EH�GHFLGHG�DW�WKH�VXPPDU\�MXGJPHQW�VWDJH���C & E Servs., Inc. 

v. Ashland, Inc.������)��6XSS���G�����������'�'�&���������TXRWLQJ�Majeska������$��G�DW�������

see also�District of Columbia v. Freeman, ����$��G�����������'�&���������WKH�TXHVWLRQ�

³EHFRPHV�RQH�RI�ODZ�������ZKHQ�WKH�HYLGHQFH�������ZLOO�QRW�VXSSRUW�D�UDWLRQDO�ILQGLQJ�RI�SUR[LPDWH�

FDXVH´����7KXV��³LI�WKHUH�LV�LQVXIILFLHQW�HYLGHQFH�IRU�D�UHDVRQDEOH�MXU\�WR�ILQG�WKDW�WKH�GHIHQGDQW¶V�

FRQGXFW�FDXVHG�KDUP�WR�WKH�SODLQWLII��WKH�FRXUW�PXVW�GLUHFW�D�YHUGLFW�IRU�WKH�GHIHQGDQW�´��Claytor��

����$��G�DW��������³,Q�DGGLWLRQ��LI�WKH�FRXUW�GHWHUPLQHV�WKDW�D�FHUWDLQ�µFKDLQ�RI�HYHQWV�DSSHDUV�

KLJKO\�H[WUDRUGLQDU\�LQ�UHWURVSHFW�¶�WKH�FDVH�VKRXOG�DOVR�EH�WDNHQ�IURP�WKH�MXU\�´��Id.��TXRWLQJ�

Lacy������$��G�DW������

$V�H[SODLQHG�EHORZ��WKH�&RXUW�FRQFOXGHV�WKDW�LW�LV�VXIILFLHQW�WR�VXUYLYH�VXPPDU\�

MXGJPHQW�RQ�SODLQWLIIV¶�FODLP�WKDW�GHIHQGDQWV¶�QRQ�H[SUHVVLYH�FRQGXFW�ZDV�D�VXEVWDQWLDO�IDFWRU�LQ�

WKH�GHFLVLRQV�E\�$)&60(�DQG�$8)&�WR�WHUPLQDWH�WKHLU�FRQWUDFWV�ZLWK�6WUDWHJLF�&RQVXOWLQJ���

+RZHYHU��WKH�HYLGHQFH�LV�LQVXIILFLHQW�WR�VXVWDLQ�SODLQWLIIV¶�FODLP�DV�WR�WKH�ORVV�RI�D�SRWHQWLDO�

FRQWUDFW�ZLWK�'LDO\VLV�3DWLHQW�&LWL]HQV��

AFSCME’s cancellation of its contract with Strategic Consulting���'HIHQGDQWV�DUJXH�

WKDW�WKH�HYLGHQFH�VKRZV�WKDW�HLWKHU�SODLQWLIIV¶�FRQGXFW��DV�GLVSOD\HG�RQ�WKH�YLGHRV��RU�

FRQVLGHUDWLRQV�XQUHODWHG�WR�3URMHFW�9HULWDV��VXFK�DV�D�ODFN�RI�UHVRXUFHV��ZHUH�WKH�only�UHDVRQV�

EHKLQG�$)6&0(¶V�GHFLVLRQ�WR�FDQFHO�LWV�FRQWUDFW�ZLWK�6WUDWHJLF�&RQVXOWLQJ���%XW�ZKLOH�WKH�

HYLGHQFH�VKRZV�WKDW�WKHVH�FRQVLGHUDWLRQV�SOD\HG�D�SDUW�LQ�$)6&0(¶V�GHFLVLRQ��WKHUH�LV�VXIILFLHQW�

HYLGHQFH�WR�VXSSRUW�SODLQWLIIV¶�YLHZ�WKDW�$)6&0(�ZDV�DOVR�FRQFHUQHG�DERXW�WKH�LQILOWUDWLRQ�LWVHOI�
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DQG�WKH�IDFW�WKDW�&UHDPHU�DQG�6WUDWHJLF�&RQVXOWLQJ�KDG�DOORZHG�LW�WR�RFFXU���0RVW�QRWDEO\��6FRWW�

)UH\��$)6&0(¶V�GLUHFWRU�RI�JRYHUQPHQW�DIIDLUV��WHVWLILHG�WKDW��DPRQJ�$)&60(¶V�RWKHU�

FRQFHUQV��³SDUW�RI�>KLV@�FRQFHUQ�>ZDV@�WKDW�>SODLQWLIIV@�KDG�DOORZHG�WKHLU�RIILFHV�WR�EH�LQILOWUDWHG�

E\�D�3URMHFW�9HULWDV�RSHUDWLYH�´���)UH\�'HS��DW������������6DQGOHU�'HFO��([�������VHe also�)UH\�

'HS��DW����������³>,@W�ZDV�WKH�YLHZ�DW�WKH�WLPH�WKDW�>SODLQWLIIV@�KDG�FUHDWHG�WKH�RSSRUWXQLW\�IRU�

WKLV�RSHUDWLRQ�WR�RFFXU��DQG�LW�KDG�EHFRPH�D�PDMRU�GLVWUDFWLRQ�WR��DQG�DQ�XQQHFHVVDU\�RQH�DW�D�

FULWLFDO�PRPHQW�LQ�WLPH�´���)UH\�'HS��DW�����������³,�WKLQN�LW�ZDV�WKH�RYHUDOO�VHQVH�WKDW�WKH\�KDG�

DOORZHG�WKLV�WR�RFFXU��WKH\�LQYLWHG�WKLV�RSSRUWXQLW\�LQWR�WKHLU�PLGVW��������´�����,Q�DGGLWLRQ��DOWKRXJK�

D�ODFN�RI�UHVRXUFHV�PD\�KDYH�FRQWULEXWHG�WR�$)6&0(¶V�GHFLVLRQ�WR�WHUPLQDWH�WKH�FRQVXOWLQJ�

FRQWUDFW��WKH�HYLGHQFH�VKRZV�WKDW�LW�ZRXOG�QRW�KDYH�SOD\HG�D�UROH�LQ�$)6&0(¶V�GHFLVLRQ�WR�

WHUPLQDWH�6WUDWHJLF�&RQVXOWLQJ¶V�FRQWUDFW�WR�SURYLGH�SDWFK�WKURXJK�FDOOV��DV�$)6&0(�SURPSWO\�

UHWDLQHG�D�QHZ�YHQGRU�WR�SURYLGH�WKDW�VHUYLFH����See�3OV��)DFWV���������9LHZLQJ�WKLV�HYLGHQFH�LQ�

WKH�OLJKW�PRVW�IDYRUDEOH�WR�SODLQWLIIV��WKH�&RXUW�FRQFOXGHV�WKDW�WKLV�LV�QRW�WKH�H[FHSWLRQDO�FDVH�

ZKHUH�LW�FDQ�ILQG�DV�D�PDWWHU�RI�ODZ�WKDW�SODLQWLIIV¶�QRQ�H[SUHVVLYH�FRQGXFW�ZDV�QRW�D�SUR[LPDWH�

FDXVH�RI�$)6&0(¶V�GHFLVLRQ�WR�FDQFHO�LWV�FRQWUDFW�ZLWK�6WUDWHJLF�&RQVXOWLQJ��

AUFC’s decision to stop doing business with Strategic Consulting���'HIHQGDQWV�DUJXH�

WKDW�WKH�HYLGHQFH�DOVR�VKRZV�WKDW�only�SODLQWLIIV¶�FRQGXFW�GURYH�$8)&¶V�GHFLVLRQ�WR�VWRS�GRLQJ�

EXVLQHVV�ZLWK�6WUDWHJLF�&RQVXOWLQJ���%XW��DV�GHIHQGDQWV�UHFRJQL]H��WKH�PRVW�GLUHFW�FDXVH�RI�WKDW�

GHFLVLRQ�ZDV�$)6&0(¶V�GHFLVLRQ�WR�VWRS�IXQGLQJ�$8)&��D�GHFLVLRQ�WKDW�ZDV�PDGH�DW�WKH�VDPH�

WLPH�WKDW�$)6&0(�FDQFHOHG�LWV�FRQWUDFW�ZLWK�6WUDWHJLF�&RQVXOWLQJ�DQG��DFFRUGLQJ�WR�SODLQWLIIV��

IRU�WKH�VDPH�UHDVRQV���$V�H[SODLQHG�supra��WKRVH�UHDVRQV�LQFOXGHG�$)6&0(¶V�FRQFHUQ�ZLWK�WKH�

³VS\LQJ�RSHUDWLRQ´�LWVHOI��QRW�MXVW�WKH�FRQWHQW�RI�WKH�YLGHRV���7KXV��DJDLQ�YLHZLQJ�WKH�HYLGHQFH�LQ�

WKH�OLJKW�PRVW�IDYRUDEOH�WR�SODLQWLIIV��WKH�&RXUW�FRQFOXGHV�WKDW�D�UHDVRQDEOH�MXU\�FRXOG�ILQG�WKDW�
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SODLQWLIIV�QRQ�H[SUHVVLYH�FRQGXFW�ZDV�D�SUR[LPDWH�FDXVH�RI�$8)&¶V�GHFLVLRQ�WR�FDQFHO�LWV�

FRQWUDFW�ZLWK�6WUDWHJLF�&RQVXOWLQJ��

Strategic Consulting’s loss of a potential contract with Dialysis Patient Citizens���

'HIHQGDQWV�DUJXH�WKDW�WKH�HYLGHQFH�VKRZV�WKDW�'LDO\VLV�3DWLHQW�&LWL]HQV�FDQFHOHG�LWV�PHHWLQJ�

ZLWK�&UHDPHU�EHFDXVH�RI�WKH�YLGHRV��QRW�EHFDXVH�RI�GHIHQGDQWV¶�QRQ�H[SUHVVLYH�FRQGXFW���,Q�WKLV�

LQVWDQFH��WKH�&RXUW�DJUHHV���'LDO\VLV�3DWLHQW�&LWL]HQV¶�SULQFLSDO��+UDQW�-DPJRFKLDQ��WHVWLILHG�WKDW�

'LDO\VLV�3DWLHQW�&LWL]HQV¶�PDLQ�FRQFHUQ�ZDV�³35´�EHFDXVH�'LDO\VLV�3DWLHQW�&LWL]HQV�ZDV�D�

³QRQSURILW�RUJDQL]DWLRQ�´�DQG�LW�QHHGHG�WR�³PDLQWDLQ�WKH�EHVW�SRVVLEOH�SXEOLF�LPDJH�´���'HIV�¶�

)DFWV���������-DPJRFKLDQ�IXUWKHU�WHVWLILHG�WKDW�KH�KDG�EHHQ�LQIRUPHG�E\�KLV�VWDII�³RI�VRPH�RI�WKH�

QHJDWLYH�SXEOLFLW\��ZKLFK�LV�ZK\�,�GHFLGHG�WR�FDQFHO�SXUVXLQJ�RXU�SDUWQHUVKLS�RU�SRWHQWLDO�

SDUWQHUVKLS�´���Id����,Q�DGGLWLRQ��LQ�KLV�HPDLO�FDQFHOLQJ�WKH�PHHWLQJ��-DPJRFKLDQ�FLWHG�WKH�IDFW�WKDW�

RQH�RI�'LDO\VLV�3DWLHQW�&LWL]HQV�IXQGHUV�KDG�VHHQ�UHSRUWLQJ�DERXW�SODLQWLIIV�RQ�)R[�1HZV�DQG�

³UHTXHVWHG�WKDW�ZH�ILQG�D�ILUP�RWKHU�WKDQ�'HPRFUDF\�3DUWQHUV�WR�KHOS�ZLWK�RXU�JUDVVURRWV�HIIRUW�´��

�Id����3ODLQWLIIV�GR�QRW�SRLQW�WR�DQ\�HYLGHQFH�FRQWURYHUWLQJ�-DPJRFKLDQ¶V�WHVWLPRQ\���7KHLU�RQO\�

UHVSRQVH�LV�WR�QRWH�WKDW�-DPJRFKLDQ�KLPVHOI�KDG�QRW�YLHZHG�WKH�YLGHRV�EHIRUH�KH�FDQFHOHG�WKH�

PHHWLQJ���%XW�WKDW�IDFW�DORQH�LV�QRW�HQRXJK�WR�FUHDWH�D�JHQXLQH�GLVSXWH�DV�WR�'LDO\VLV�3DWLHQW�

&LWL]HQV¶�UHDVRQ�IRU�FDQFHOOLQJ�LWV�PHHWLQJ����

6LQFH�WKHUH�LV�LQVXIILFLHQW�HYLGHQFH�WR�VXSSRUW�SODLQWLIIV¶�FODLP�WKDW�GHIHQGDQWV¶�QRQ�

H[SUHVVLYH�FRQGXFW�ZDV�D�SUR[LPDWH�FDXVH�RI�WKH�ORVV�RI�D�SRWHQWLDO�FRQWUDFW�ZLWK�'LDO\VLV�3DWLHQW�

&LWL]HQV��SODLQWLIIV¶�FODLP�IRU�GDPDJHV�EDVHG�RQ�WKDW�ORVV�PD\�QRW�SURFHHG������

$FFRUGLQJO\��WKH�&RXUW�QRZ�WXUQV�WR�GHIHQGDQWV¶�FODLP�VSHFLILF�DUJXPHQWV�IRU�VXPPDU\�

MXGJPHQW���

� �
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,,�� 75(63$66�
�
³,Q�WKH�'LVWULFW�RI�&ROXPELD��WKH�HOHPHQWV�RI�D�FODLP�IRU�WUHVSDVV�DUH�µ�L��DQ�XQDXWKRUL]HG�

HQWU\��LL��RQWR�WKH�SODLQWLII¶V�SURSHUW\��LLL��WKDW�LQWHUIHUHV�ZLWK�WKH�SODLQWLII¶V�SRVVHVVRU\�LQWHUHVW�¶´�

Democracy Partners������)��6XSS���G�DW������TXRWLQJ�Council on American-Islamic Relations 

Action Network, Inc. (“CAIR”) v. Gaubatz������)��6XSS���G�����������'�'�&���������³CAIR 

2011´���see also�Greenpeace, Inc. v. Dow Chem. Co.�����$��G�������������'�&���������³7KH�WRUW�

RI�WUHVSDVV�LV�GHILQHG�DV�µDQ�XQDXWKRUL]HG�HQWU\�RQWR�SURSHUW\�WKDW�UHVXOWV�LQ�LQWHUIHUHQFH�ZLWK�WKH�

SURSHUW\�RZQHU¶V�possessory interest�WKHUHLQ�¶´��TXRWLQJ�Sarete, Inc. v. 1344 U St. Ltd. P’ship,�

����$��G�����������'�&�������������

3ODLQWLIIV�FODLP�WKDW�0DDVV�LV�OLDEOH�IRU�WUHVSDVV�EHFDXVH�³>W@KH�'HPRFUDF\�3DUWQHUV�RIILFH�

LV�QRW�RSHQ�WR�WKH�SXEOLF�DQG�PD\�EH�DFFHVVHG�E\�WKLUG�SDUWLHV�RQO\�XSRQ�LQYLWDWLRQ�DQG�

DXWKRUL]DWLRQ´��³0DDVV�RQO\�JDLQHG�DFFHVV�WR�WKH�'HPRFUDF\�3DUWQHUV�RIILFH�WKURXJK�WKH�XVH�RI�

SUHWHQVH��VXEWHUIXJH��PLVUHSUHVHQWDWLRQ�DQG�RU�FRQFHDOPHQW´��³0DDVV�DOVR�H[FHHGHG�WKH�FRQVHQW�

VKH�IUDXGXOHQWO\�LQGXFHG�IURP�3ODLQWLIIV�E\�UHFRUGLQJ�FRQYHUVDWLRQV�LQ�WKH�'HPRFUDF\�3DUWQHUV�

RIILFH�ZLWKRXW�SHUPLVVLRQ´��³0DDVV¶�LQWUXVLRQ�LQYDGHG�DQG�GLVUXSWHG�'HPRFUDF\�3DUWQHUV¶�

SRVVHVVLRQ�DQG�FRQWURO�RYHU�LWV�RZQ�SURSHUW\´��DQG�³0DDVV¶�LQWUXVLRQ�LQYDGHG�DQG�GLVUXSWHG�

'HPRFUDF\�3DUWQHUV¶�SRVVHVVLRQ�DQG�FRQWURO�RYHU�LWV�RZQ�SURSHUW\�´���&RPSO�����������������

������

'HIHQGDQWV�DUJXH�WKDW�WKH\�DUH�HQWLWOHG�WR�VXPPDU\�MXGJPHQW�RQ�SODLQWLIIV¶�WUHVSDVV�FODLP�

DJDLQVW�0DDVV�EHFDXVH�'HPRFUDF\�3DUWQHUV�ODFNHG�WKH�QHFHVVDU\�³SRVVHVVRU\�LQWHUHVW´�LQ�WKH�

RIILFH�VSDFH���³$�µSRVVHVVRU\�LQWHUHVW¶�LV�GHILQHG�DV�µ>W@KH�SUHVHQW�ULJKW�WR�FRQWURO�SURSHUW\��

LQFOXGLQJ�WKH�ULJKW�WR�H[FOXGH�RWKHUV��E\�D�SHUVRQ�ZKR�LV�QRW�QHFHVVDULO\�WKH�RZQHU�¶´��

Greenpeace�����$��G�DW�������TXRWLQJ�%ODFN¶V�/DZ�'LFWLRQDU\��������WK�HG�����������,Q�RWKHU�
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ZRUGV��WUHVSDVV�LV�³DQ�LQYDVLRQ�RI�WKH�LQWHUHVW�LQ�WKH�exclusive�possession�RI�ODQG�´��Carrigan v. 

Purkhiser������$��G�������������'�&���������HPSKDVLV�DGGHG���LQWHUQDO�TXRWDWLRQ�PDUNV�

RPLWWHG����³>7@KH�PHUH�IDFW�WKDW�D�WHQDQW�PD\�KDYH�WKH�µDXWKRULW\¶�WR�SHUPLW�DFFHVV�LQWR�������

FRPPRQ�DUHDV�GRHV�QRW�FRQIHU�RQWR�WKH�WHQDQW�D�OHJDOO\�UHFRJQL]HG�SRVVHVVRU\�LQWHUHVW�LQ�WKRVH�

DUHDV�´��Greenpeace�����$��G�DW���������

+HUH��WKH�XQGLVSXWHG�IDFWV�HVWDEOLVK�WKDW�'HPRFUDF\�3DUWQHUV�GLG�QRW�KDYH�WKH�ULJKW�WR�

H[FOXGH�RWKHUV�IURP�6XLWH�������)LUVW��$8)&��QRW�'HPRFUDF\�3DUWQHUV��KHOG�WKH�OHDVH�IRU�6XLWH�

������1H[W��GXULQJ�0DDVV¶�LQWHUQVKLS��WKH�LQGLYLGXDOV�DQG�HQWLWLHV�XVLQJ�6XLWH������LQ�DGGLWLRQ�WR�

'HPRFUDF\�3DUWQHUV�&UHDPHU��LQFOXGHG�6WUDWHJLF��0LNH�/X[�0HGLD��$PHULFDQ�)DPLO\�9RLFHV��

$DURQ�%ODFN��0LNH�/X[��DQG�/DXUHQ�:LQGVRU���)LQDOO\��'HPRFUDF\�3DUWQHUV�GLG�QRW�KDYH�D�

VXEOHDVH�DUUDQJHPHQW�ZLWK�$8)&��DQG�LW�SDLG�QR�UHQW�LQ��������%DVHG�RQ�WKHVH�XQGLVSXWHG�IDFWV��

WKH�&RXUW�FRQFOXGHV�WKDW�PXOWLSOH�RUJDQL]DWLRQV�VKDUHG�6XLWH�����DQG�'HPRFUDF\�3DUWQHUV�KDG�QR�

OHJDO�ULJKW�WR�H[FOXGH�RWKHUV�IURP�XVLQJ�WKH�VSDFH���:LWKRXW�WKH�³DELOLW\�WR�FRQWURO�DQG�H[FOXGH�

RWKHUV�IURP�XVLQJ´�WKH�VSDFH��id.��'HPRFUDF\�3DUWQHUV�ODFNHG�WKH�H[FOXVLYH�SRVVHVVRU\�LQWHUHVW�

QHFHVVDU\�WR�VXVWDLQ�D�FODLP�RI�WUHVSDVV���

3UHVXPDEO\�UHFRJQL]LQJ�WKDW��LQ�OLJKW�RI�WKHVH�XQGLVSXWHG�IDFWV��WKH�WUHVSDVV�FODLP�DV�

SOHDGHG�FDQQRW�VXUYLYH��SODLQWLIIV¶�UHVSRQVH�FRQFHGHV�WKDW�'HPRFUDF\�3DUWQHUV�ODFNHG�WKH�

QHFHVVDU\�SRVVHVVRU\�LQWHUHVW�LQ�6XLWH�������,QVWHDG��WKH\�DUJXH�WKDW�6WUDWHJLF�KDG�D�SRVVHVVRU\�

LQWHUHVW�LQ�WKH�SURSHUW\��UHO\LQJ�RQ�WKH�IDFW�WKDW�6WUDWHJLF��XQOLNH�'HPRFUDF\�3DUWQHUV��KDG�D�

VXEOHDVH�DQG�SDLG�UHQW�WR�$8)&�LQ��������3ODLQWLIIV�GLG�QRW�DOOHJH��KRZHYHU��D�WUHVSDVV�FODLP�

EDVHG�RQ�6WUDWHJLF�&RQVXOWLQJ¶V�SRVVHVVRU\�LQWHUHVW��UDWKHU�WKH�FRPSODLQW�UHSHDWHGO\�UHIHUHQFHV�

RQO\�'HPRFUDF\�3DUWQHUV¶�SRVVHVVRU\�LQWHUHVW����See�&RPSO������������������������3ODLQWLIIV�KDYH�

QRW�PRYHG�WR�DPHQG�WKHLU�FRPSODLQW��DQG�³>L@W�LV�ZHOO�HVWDEOLVKHG�WKDW�D�SDUW\�PD\�QRW�DPHQG�LWV�
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FRPSODLQW�RU�EURDGHQ�LWV�FODLPV�WKURXJK�VXPPDU\�MXGJPHQW�EULHILQJ�´��Bean v. Perdue������)��

6XSS���G�����������'�'�&���������LQWHUQDO�TXRWDWLRQ�PDUNV�RPLWWHG����$FFRUGLQJO\��VLQFH�

SODLQWLIIV¶�WUHVSDVV�FODLP�LV�OLPLWHG�WR�'HPRFUDF\�3DUWQHUV��ZKLFK�GLG�QRW�KDYH�DQ�H[FOXVLYH�

SRVVHVVRU\�LQWHUHVW��GHIHQGDQWV�DUH�HQWLWOHG�WR�VXPPDU\�MXGJPHQW�RQ�SODLQWLIIV¶�WUHVSDVV�FODLP�

DJDLQVW�0DDVV����

,,,�� %5($&+�2)�),'8&,$5<�'87<�
�
7R�HVWDEOLVK�D�EUHDFK�RI�ILGXFLDU\�GXW\�XQGHU�'LVWULFW�RI�&ROXPELD�ODZ��D�SODLQWLII�PXVW�

VKRZ�³����WKH�H[LVWHQFH�RI�D�ILGXFLDU\�UHODWLRQVKLS������D�EUHDFK�RI�WKH�GXWLHV�DVVRFLDWHG�ZLWK�WKH�

ILGXFLDU\�UHODWLRQVKLS��DQG�����LQMXULHV�WKDW�ZHUH�SUR[LPDWHO\�FDXVHG�E\�WKH�EUHDFK�RI�WKH�

ILGXFLDU\�GXWLHV�´��Millennium Square Residential Ass’n v. 2200 M Street LLC������)��6XSS���G�

����������'�'�&���������LQWHUQDO�TXRWDWLRQ�PDUNV�RPLWWHG���

3ODLQWLIIV�FODLP�WKDW�0DDVV�LV�OLDEOH�IRU�EUHDFK�RI�ILGXFLDU\�GXW\�EHFDXVH�����³>D@�ILGXFLDU\�

UHODWLRQVKLS�H[LVWHG�EHWZHHQ�0DDVV�DQG�'HPRFUDF\�3DUWQHUV�EDVHG�RQ�0DDVV¶�VWDWXV�DV�DQ�LQWHUQ�

ZLWK�DFFHVV�WR�FRQILGHQWLDO�LQIRUPDWLRQ´������VKH�EUHDFKHG�KHU�ILGXFLDU\�GXW\�WR�'HPRFUDF\�

3DUWQHUV�E\��inter alia��VXUUHSWLWLRXVO\�UHFRUGLQJ�PHHWLQJV�DQG�FRQYHUVDWLRQV�KHOG�LQ�QRQ�SXEOLF�

VSDFHV�ZLWKRXW�FRQVHQW�RU�DXWKRUL]DWLRQ�DQG�SURYLGLQJ�WKRVH�UHFRUGLQJV�WR�KHU�HPSOR\HU��3URMHFW�

9HULWDV��IRU�SXEOLFDWLRQ��DQG�UHPRYLQJ�GRFXPHQWV�FRQWDLQLQJ�VHQVLWLYH�RU�FRQILGHQWLDO�

LQIRUPDWLRQ�ZLWKRXW�FRQVHQW�RU�DXWKRUL]DWLRQ�DQG�SURYLGLQJ�WKRVH�GRFXPHQWV�WR�3URMHFW�9HULWDV��

DQG�����SODLQWLIIV�ZHUH�LQMXUHG�E\�KHU�EUHDFK�EHFDXVH�6WUDWHJLF�ORVW�WZR�H[LVWLQJ�FRQWUDFWV�DQG�

�������������������������������������������������
�

���'HIHQGDQWV�DOVR�DUJXH�WKDW�WKH\�DUH�HQWLWOHG�WR�VXPPDU\�MXGJPHQW�EHFDXVH�0DDVV¶�HQWU\�ZDV�
³DXWKRUL]HG�´���0RW��DW�������+DYLQJ�DOUHDG\�FRQFOXGHG�WKDW�SODLQWLIIV¶�WUHVSDVV�FODLP�FDQQRW�
SURFHHG��WKH�&RXUW�ZLOO�QRW�DGGUHVV�WKLV�DUJXPHQW�H[FHSW�WR�QRWH�WKDW�LW�SUHYLRXVO\�FRQFOXGHG�WKDW��
XQGHU�'LVWULFW�RI�&ROXPELD�ODZ��FRQVHQW�REWDLQHG�YLD�IUDXG�GRHV�QRW�EDU�D�FODLP�IRU�WUHVSDVV���
Democracy Partners������)��6XSS���G�DW���������
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RQH�IXWXUH�FRQWUDFW����&RPSO�����������������

'HIHQGDQWV�DUJXH�WKDW�WKH\�DUH�HQWLWOHG�WR�VXPPDU\�MXGJPHQW�RQ�WKLV�FODLP�EHFDXVH�WKH�

XQGLVSXWHG�IDFWV�HVWDEOLVK�����WKDW�WKHUH�ZDV�QR�ILGXFLDU\�UHODWLRQVKLS�EHWZHHQ�0DDVV�DQG�

'HPRFUDF\�3DUWQHUV��DQG�����HYHQ�LI�0DDVV�RZHG�'HPRFUDF\�3DUWQHUV�D�ILGXFLDU\�GXW\��DQ\�

EUHDFK�RI�WKDW�GXW\�GLG�QRW�SUR[LPDWHO\�FDXVH�DQ\�LQMXU\�WR�'HPRFUDF\�3DUWQHUV����

$�� ([LVWHQFH�RI�)LGXFLDU\�5HODWLRQVKLS�%HWZHHQ�0DDVV�DQG�'HPRFUDF\�3DUWQHUV�

%HIRUH�DGGUHVVLQJ�WKH�PHULWV�RI�GHIHQGDQWV¶�FRQWHQWLRQ�WKDW�WKHUH�ZDV�QR�ILGXFLDU\�

UHODWLRQVKLS�EHWZHHQ�0DDVV�DQG�'HPRFUDF\�3DUWQHUV��LW�LV�QHFHVVDU\�WR�DGGUHVV�SODLQWLIIV¶�EHODWHG�

DWWHPSW�WR�H[SDQG�WKH�VFRSH�RI�WKHLU�EUHDFK�RI�ILGXFLDU\�GXW\�FODLP�WR�LQFOXGH�DOO�SODLQWLIIV��QRW�

MXVW�'HPRFUDF\�3DUWQHUV���,Q�WKHLU�RSSRVLWLRQ�WR�GHIHQGDQWV¶�PRWLRQ�IRU�VXPPDU\�MXGJPHQW��

SODLQWLIIV�DVVHUW�WKDW�³WKH�HYLGHQFH�LQ�WKH�UHFRUG�LV�PRUH�WKDQ�VXIILFLHQW�IRU�3ODLQWLIIV�WR�EH�DEOH�WR�

HVWDEOLVK�WKH�H[LVWHQFH�RI�D�ILGXFLDU\�GXW\�EHWZHHQ�0DDVV�RQ�WKH�RQH�KDQG��DQG�&UHDPHU�DQG�KLV�

FRPSDQ\��6WUDWHJLF�&RQVXOWLQJ��RQ�WKH�RWKHU�´���See�2SS��DW�������+RZHYHU��WKH�FRPSODLQW�GRHV�

QRW�DOOHJH�D�ILGXFLDU\�UHODWLRQVKLS�EHWZHHQ�0DDVV�DQG�6WUDWHJLF�RU�&UHDPHU��LQ�KLV�SHUVRQDO�

FDSDFLW\�RU�D�EUHDFK�RI�DQ\�ILGXFLDU\�GXW\�RZHG�WR�6WUDWHJLF�RU�&UHDPHU����See�&RPSO�������

�DOOHJLQJ�RQO\�WKDW�³ILGXFLDU\�UHODWLRQVKLS�H[LVWHG�EHWZHHQ�0DDVV�DQG�'HPRFUDF\�3DUWQHUV´���

&RPSO��������DOOHJLQJ�RQO\�WKDW�³0DDVV�EUHDFKHG�KHU�ILGXFLDU\�GXWLHV�WR�'HPRFUDF\�3DUWQHUV´�����

$V�SUHYLRXVO\�QRWHG��SODLQWLIIV�PD\�QRW�DPHQG�WKHLU�FRPSODLQW�RU�EURDGHQ�WKHLU�FODLPV�WKURXJK�

VXPPDU\�MXGJPHQW�EULHILQJ���7KXV��WKH�&RXUW�ZLOO�FRQVLGHU�RQO\�SODLQWLIIV¶�EUHDFK�RI�ILGXFLDU\�

GXW\�FODLP�DV�DOOHJHG�±�WKDW�0DDVV�RZHG�D�ILGXFLDU\�GXW\�WR�'HPRFUDF\�3DUWQHUV����

³$�ILGXFLDU\�UHODWLRQVKLS�LV�IRXQGHG�XSRQ�WUXVW�RU�FRQILGHQFH�UHSRVHG�E\�RQH�SHUVRQ�LQ�

WKH�LQWHJULW\�DQG�ILGHOLW\�RI�DQRWKHU�´��Bolton v. Crowley, Hoge & Fein, P.C.������$��G����������

�'�&���������TXRWLQJ�Gov’t of Rwanda v. Rwanda Working Group�����)��6XSS���G��������

�'�'�&�����������³7KH�UXOH�HPEUDFHV�ERWK�WHFKQLFDO�ILGXFLDU\�UHODWLRQV�DQG�WKRVH�LQIRUPDO�
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UHODWLRQV�ZKLFK�H[LVW�ZKHQHYHU�RQH�PDQ�WUXVWV�LQ��DQG�UHOLHV�XSRQ��DQRWKHU��������´��Church of 

Scientology Int’l  v. Eli Lilly & Co.,�����)��6XSS��������������'�'�&���������LQWHUQDO�TXRWDWLRQ�

PDUNV�RPLWWHG���see also Gov’t of Rwanda������)��6XSS���G�DW�����³,W�LV�VDLG�WKDW�WKH�UHODWLRQVKLS�

H[LVWV�LQ�DOO�FDVHV�LQ�ZKLFK�LQIOXHQFH�KDV�EHHQ�DFTXLUHG�DQG�EHWUD\HG�´����)RU�VLWXDWLRQV�WKDW�IDOO�

RXWVLGH�RI�ILGXFLDU\�UHODWLRQVKLSV�UHFRJQL]HG�DV�D�PDWWHU�RI�ODZ����³WKH�'LVWULFW�RI�&ROXPELD�

FRXUWV�KDYH�GHOLEHUDWHO\�OHIW�WKH�GHILQLWLRQ�RI�D�µILGXFLDU\�UHODWLRQVKLS¶�RSHQ�HQGHG��DOORZLQJ�WKH�

FRQFHSW�WR�ILW�D�ZLGH�DUUD\�RI�IDFWXDO�FLUFXPVWDQFHV�´��CAIR 2011������)��6XSS���G�DW��������

$OWKRXJK�³ILGXFLDU\�UHODWLRQVKLSV�FDQ�EH�GLIILFXOW�WR�GHILQH��������µ>R@QH�FKDUDFWHULVWLF�WKDW�

'LVWULFW�RI�&ROXPELD�FRXUWV�KDYH�WUDGLWLRQDOO\�ORRNHG�IRU�LV�D�µVSHFLDO�FRQILGHQWLDO�UHODWLRQVKLS¶�

WKDW�WUDQVFHQGV�DQ�RUGLQDU\�EXVLQHVV�WUDQVDFWLRQ�DQG�UHTXLUHV�HDFK�SDUW\�WR�DFW�ZLWK�WKH�LQWHUHVWV�

RI�WKH�RWKHU�LQ�PLQG�¶´��Ying Qing Lu v. Lezell������)��6XSS���G�������'�'�&���������TXRWLQJ�High 

v. McLean Fin. Corp.������)��6XSS��������������'�'�&����������MobilizeGreen, Inc. v. Cmty. 

Found. for Nat‘l Capital Region������)��6XSS���G���������'�'�&���������³)LGXFLDU\�UHODWLRQVKLSV�

DULVH�ZKHQ�SDUWLHV�GHYHORS�D�FHUWDLQ�DPRXQW�RI�WUXVW�EHWZHHQ�WKHPVHOYHV�´��TXRWLQJ�Cordoba 

Initiative Corp. v. Deak,�����)��6XSS���G���������'�'�&�����������CAIR v. Gaubatz�����)��6XSS��

�G��������������'�'�&���������³CAIR 2014´����7R�GHWHUPLQH�ZKHWKHU�VXFK�D�UHODWLRQVKLS�H[LVWV�

LQ�D�SDUWLFXODU�FDVH�LV�D�³IDFW�LQWHQVLYH´�TXHVWLRQ�WKDW�UHTXLUHV�³D�VHDUFKLQJ�LQTXLU\�LQWR�WKH�QDWXUH�

RI�WKH�UHODWLRQVKLS��WKH�SURPLVHV�PDGH��WKH�W\SH�RI�VHUYLFHV�RU�DGYLFH�JLYHQ�DQG�WKH�OHJLWLPDWH�

�������������������������������������������������
�

���6XFK�UHODWLRQVKLSV�LQFOXGH��IRU�H[DPSOH��WKDW�RI�DQ�DWWRUQH\�DQG�FOLHQW�RU�DQ�HPSOR\HH�DQG�
HPSOR\HU���See, e.g.��Armenian Genocide Museum & Mem’l, Inc. v. Cafesjian Family Found., 
Inc.������)��6XSS���G�����������'�'�&���������³$WWRUQH\V�XQTXHVWLRQDEO\�VWDQG�LQ�D�ILGXFLDU\�
UHODWLRQVKLS�WR�WKHLU�FOLHQWV�IRU�PDWWHUV�UHODWHG�WR�WKHLU�OHJDO�UHSUHVHQWDWLRQ�RI�WKHLU�FOLHQWV�´���
Phillips v. Mabus������)��6XSS���G������������'�'�&�����������³(PSOR\HHV��SDUWLFXODUO\�
PDQDJHUV�DQG�RIILFHUV��µRZH�DQ�XQGLYLGHG�DQG�XQVHOILVK�OR\DOW\�WR�WKH�FRUSRUDWLRQ´�GXULQJ�WKH�
WHUP�RI�WKHLU�HPSOR\PHQW��µVXFK�WKDW�WKHUH�VKDOO�EH�QR�FRQIOLFW�EHWZHHQ�GXW\�DQG�VHOI�LQWHUHVW�´�
�TXRWLQJ�Mercer Mgmt. Consulting v. Wilde,�����)��6XSS������������'�'�&������������
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H[SHFWDWLRQV�RI�WKH�SDUWLHV�´��CAIR 2011,�����)��6XSS���G�DW������TXRWLQJ�Firestone v. Firestone,�

���)��G�������������'�&��&LU����������see also Millennium Square Residential,�����)��6XSS���G�

DW����������³%HFDXVH�WKH�LQTXLU\�LV�IDFW�LQWHQVLYH��LW�LV�RIWHQ�LQDSSURSULDWH�WR�GHFLGH�ZKHWKHU�D�

ILGXFLDU\�UHODWLRQVKLS�H[LVWHG�HYHQ�LQ�WKH�FRQWH[W�RI�D�PRWLRQ�IRU�VXPPDU\�MXGJPHQW�´��CAIR��

����)��6XSS���G�DW������

,Q�GHQ\LQJ�GHIHQGDQWV¶�PRWLRQ�WR�GLVPLVV�SODLQWLIIV¶�EUHDFK�RI�ILGXFLDU\�GXW\�FODLP��WKH�

&RXUW�FRQFOXGHG��DGRSWLQJ�WKH�UHDVRQLQJ�VHW�IRUWK�LQ�CAIR 2011��WKDW�WKH�FRPSODLQW�DGHTXDWHO\�

DOOHJHG�WKH�H[LVWHQFH�RI�D�ILGXFLDU\�UHODWLRQVKLS��EHWZHHQ�0DDVV�DQG�'HPRFUDF\�3DUWQHUV�E\�

DOOHJLQJ�WKDW�0DDVV�³µVHFXUHG�K>HU@�LQWHUQVKLS�RQO\�E\�PDNLQJ�D�QXPEHU�RI�DIILUPDWLYHO\�IDOVH�

VWDWHPHQWV�DQG�RPLWWLQJ�PDWHULDO�LQIRUPDWLRQ�DERXW�K>HU@�EDFNJURXQG��LQWHUHVWV��DQG�LQWHQWLRQV�

ZLWK�WKH�VSHFLILF�LQWHQWLRQ�RI�LQGXFLQJ�>'HPRFUDF\�3DUWQHUV@�WR�UHSRVH�D�PHDVXUH�RI�WUXVW�DQG�

FRQILGHQFH�LQ�K>HU@¶�DQG�µDV�D�UHVXOW�RI�WKH�WUXVW�DQG�FRQILGHQFH�UHSRVHG�LQ�KHU��>VKH@�ZDV�DIIRUGHG�

DFFHVV�WR�FRQILGHQWLDO��SURSULHWDU\��DQG�SULYLOHJHG�PDWHULDOV�DV�ZHOO�DV�QRQ�SXEOLF�DUHDV�RI�

>'HPRFUDF\�3DUWQHUVµ@�RIILFHV�¶´��Democracy Partners������)��6XSS���G�DW������TXRWLQJ�CAIR 

2011������)��6XSS���G�DW�������

'HIHQGDQWV�GR�QRW�GLVSXWH�WKDW�0DDVV�REWDLQHG�KHU�LQWHUQVKLS�XQGHU�IDOVH�SUHWHQVHV��EXW�

WKH\�DUJXH�WKDW�WKHUH�ZDV�QR�³VSHFLDO�FRQILGHQWLDO�UHODWLRQVKLS´�EHWZHHQ�0DDVV�DQG�'HPRFUDF\�

3DUWQHUV�DQG��WKXV��QR�ILGXFLDU\�GXW\�ZDV�RZHG�E\�0DDVV�WR�'HPRFUDF\�3DUWQHUV����0RW��DW�������

,Q�SDUWLFXODU��GHIHQGDQWV�DUJXH�WKDW�SODLQWLIIV�³VKRXOG�KDYH�WDNHQ�VSHFLDO�VWHSV�WR�FUHDWH�WKH�

FKDUDFWHULVWLF�µVSHFLDO�UHODWLRQVKLS�RI�WUXVW�DQG�FRQILGHQFH�¶´�DQG�WKDW�&UHDPHU¶V�VLQJOH�UHIHUHQFH�

WR�D�QRQGLVFORVXUH�DJUHHPHQW��ZKLFK�0DDVV�ZDV�QHYHU�DVNHG�WR�VLJQ��LV�QRW�VXIILFLHQW����5HSO\�DW�

��������

3ODLQWLIIV�PDLQWDLQ�WKDW�HYHQ�LI�VRPH�RI�WKHLU�RULJLQDO�DOOHJDWLRQV�ODFN�VXSSRUW��WKH�FULWLFDO�
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DOOHJDWLRQV�DUH�VXSSRUWHG�E\�FRPSHWHQW�HYLGHQFH������WKDW�0DDVV�VHFXUHG�KHU�LQWHUQVKLS�RQO\�E\�

³¶PDNLQJ�D�QXPEHU�RI�DIILUPDWLYHO\�IDOVH�VWDWHPHQWV�DQG�RPLWWLQJ�PDWHULDO�LQIRUPDWLRQ�DERXW�

>KHU@�EDFNJURXQG��LQWHUHVWV�DQG�LQWHQWLRQV�ZLWK�WKH�VSHFLILF�LQWHQWLRQ�RI�LQGXFLQJ�3ODLQWLIIV�WR�

UHSRVH�D�PHDVXUH�RI�WUXVW�DQG�FRQILGHQFH�LQ�>KHU@�¶´�DQG�����WKDW�³>D@V�D�UHVXOW�RI�JDLQLQJ�WKH�WUXVW�

DQG�FRQILGHQFH�RI�&UHDPHU��0DDVV�ZDV�WKHQ�SURYLGHG�DFFHVV�WR�FRQILGHQWLDO�LQIRUPDWLRQ�´���2SS��

DW��������TXRWLQJ�CAIR 2011������)��6XSS���G�DW��������

7KHUH�DUH�QR�GLVSXWHG�IDFWV�ZLWK�UHVSHFW�WR�WKH�ILUVW�WZR�IDFWRUV��WKH�³QDWXUH�RI�WKH�

UHODWLRQVKLS´�RU�WKH�³SURPLVHV�PDGH�´��0DDVV�ZDV�D�SDUW�WLPH��XQSDLG�LQWHUQ�IRU�'HPRFUDF\�

3DUWQHUV��DQG�VKH�QHYHU�VLJQHG�D�QRQGLVFORVXUH�DJUHHPHQW�RU�YHUEDOO\�SURPLVHG�WR�NHHS�

LQIRUPDWLRQ�FRQILGHQWLDO����See�'HIV�¶�)DFWV��������������������3OV�¶�)DFWV����������������������

*LYHQ�WKHVH�XQGLVSXWHG�IDFWV��QHLWKHU�RI�WKHVH�IDFWRUV�VXSSRUWV�WKH�H[LVWHQFH�RI�D�ILGXFLDU\�

UHODWLRQVKLS����

%XW�ZLWK�UHVSHFW�WR�WKH�WKLUG�DQG�IRXUWK�IDFWRUV��WKH�³W\SH�RI�VHUYLFHV�RU�DGYLFH�JLYHQ´�DQG�

WKH�³OHJLWLPDWH�H[SHFWDWLRQV�RI�WKH�SDUWLHV�´�WKH�VLWXDWLRQ�LV�GLIIHUHQW����

Types of Services��'HIHQGDQWV�DUJXH�WKDW�WKH�³W\SHV�RI�VHUYLFHV´�JLYHQ�ZHLJKV�DJDLQVW�

ILQGLQJ�D�ILGXFLDU\�UHODWLRQVKLS�EHFDXVH�0DDVV¶�³LQWHUQVKLS�WDVNV�ZHUH�PXQGDQH�´�OLPLWHG�WR�

WDNLQJ�LQYHQWRU\��PDNLQJ�GHOLYHULHV��FOHULFDO�ZRUN��DQG�XVLQJ�D�FRPSXWHU�SURJUDP�WR�DVVHPEOH�

SUHVV�FOLSSLQJV����0RW��DW�����FLWLQJ�'HIV�¶�)DFWV��������������������������������3ODLQWLIIV�GR�QRW�

GLVSXWH�WKDW�0DDVV�SHUIRUPHG�VXFK�³PXQGDQH´�WDVNV����See�3OV�¶�)DFWV�����������������������%XW�

WKH\�GLVSXWH�WKDW�DOO�RI�KHU�ZRUN�FDQ�EH�VR�FKDUDFWHUL]HG��IRU�WKH�HYLGHQFH�DOVR�VKRZV�WKDW�VKH�

ZDV�³JLYHQ�DFFHVV�WR�FRQILGHQWLDO�PHHWLQJV�DQG�EULHILQJV´�DQG�WKDW�³VKH�GLG�LQ�IDFW�NQRZLQJO\�

REWDLQ�DQG�WKHQ�GLVFORVH�FRQILGHQWLDO�LQIRUPDWLRQ�´���2SS��DW���������

3ODLQWLIIV¶�SULPDU\�H[DPSOH�RI�0DDVV¶�DFFHVV�WR�FRQILGHQWLDO�PHHWLQJV�DQG�EULHILQJV�ZDV�
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WKDW�VKH�SDUWLFLSDWHG�RQ�D�FRQILGHQWLDO�GDLO\�FDOO�ZLWK�WKH�+LOODU\�&OLQWRQ�&DPSDLJQ�DQG�WKH�'1&�

DERXW�ERWK�FXUUHQW�³EUDFNHWLQJ³�HYHQWV�DQG�IXWXUH�RQHV�ZKLFK�KDG�QRW�\HW�EHHQ�PDGH�SXEOLF���

�See�&UHDPHU�'HFO��������³0DDVV�ZDV�JLYHQ�DFFHVV�WR�WHOHSKRQH�FRQIHUHQFH�FDOOV�WR�ZKLFK�RQO\�

FHUWDLQ�LQGLYLGXDOV�ZRUNLQJ�IRU�WKH�'1&�DQG�LWV�FRQWUDFWRUV�ZHUH�LQYLWHG��DQG�RQ�ZKLFK�WKHUH�

ZDV�GLVFXVVLRQ�RI�IXWXUH�µEUDFNHWLQJ¶�HYHQWV���7KH�SDVVFRGH�IRU�WKRVH�FDOOV�ZDV�NHSW�FRQILGHQWLDO�

DQG�FLUFXODWHG�RQO\�WR�SHUVRQV�DXWKRUL]HG�WR�EH�RQ�WKH�FDOO���,Q�DGGLWLRQ��0DDVV�KDG�DFFHVV�WR�OLVWV�

RI�IXWXUH�EUDFNHWLQJ�HYHQWV��WKH�H[LVWHQFH�RI�ZKLFK�ZDV�PDLQWDLQHG�LQ�VWULFW�FRQILGHQFH�DQG�KDG�

QRW�\HW�EHHQ�PDGH�SXEOLF�´������

'HIHQGDQWV�GLVSXWH�SODLQWLIIV¶�FKDUDFWHUL]DWLRQ�RI�WKH�FRQIHUHQFH�FDOOV�DV�FRQILGHQWLDO��

SRLQWLQJ�RXW�WKDW�WKH�FDOO�LQ�QXPEHU�DQG�SDVVFRGH�KDG�EHHQ�PDGH�SXEOLFO\�DYDLODEOH�WKURXJK�WKH�

KDFNHG�'1&�H�PDLOV�SXEOLVKHG�RQ�WKH�:LNLOHDNV�ZHEVLWH����See�0RW��DW�����5HSO\�DW������%XW�

3URMHFW�9HULWDV�HPSOR\HH�+DUWVRFN�WHVWLILHG�WKDW�D�PDMRU�DGYDQWDJH�RI�0DDVV¶�GHFHSWLYH�

LQILOWUDWLRQ�RI�'HPRFUDF\�3DUWQHUV¶�RIILFHV�ZDV�WKDW�³>V@KH�KDG�D�IURQW�URZ�VHDW�WR�WKH�FRQIHUHQFH�

FDOOV������´�DQG�WKDW�KH�FRXOG�QRW�WKLQN�RI�DQ\�RWKHU�ZD\�WKDW�3URMHFW�9HULWDV�FRXOG�JHW�DFFHVV�WR�

WKRVH�FRQIHUHQFH�FDOOV����3OV��)DFWV��������TXRWLQJ�+DUWVRFN�'HS��DW����������������������

������������7KHLU�DUJXPHQW�LV�IXUWKHU�XQGHUFXW�E\�WKH�IDFW�WKDW�0DDVV�LQFOXGHG�D�OLVW�RI�XSFRPLQJ�

EUDFNHWLQJ�HYHQWV�LQ�KHU�PHPRV�WR�3URMHFW�9HULWDV����See 6DQGOHU�'HFO��([V�����������,Q�DGGLWLRQ��

RQ�RQH�FDOO�WKDW�0DDVV�OLVWHQHG�WR�WKHUH�ZDV�D�GLVFXVVLRQ�DERXW�D�³VHFUHW�ZDU�URRP´��ZKHQ�DVNHG�

DERXW�WKLV�GXULQJ�KHU�GHSRVLWLRQ��0DDVV�WHVWLILHG�WKDW�LI�³WKH\�ODEHOHG�LW�VHFUHW��WKH\�SUREDEO\�

PHDQW�VHFUHW´�DQG�WKDW�³VHFUHW´�LV�³VLPLODU´�WR�³FRQILGHQWLDO�´���0HPRUDQGXP�IURP�0DDVV�WR�

�������������������������������������������������
�

���3ODLQWLIIV�IDLOHG�WR�LQFOXGH�WKH�FLWHG�SDJHV�RI�+DUWVRFN¶V�GHSRVLWLRQ�LQ�([KLELW���WR�WKH�6DQGOHU�
'HFODUDWLRQ��ZKLFK�FRQWDLQV�WKH�RWKHU�UHOHYDQW�H[FHUSWV�IURP�+DUWVRFN¶V�GHSRVLWLRQ��EXW��DV�
GHIHQGDQWV�GR�QRW�FKDOOHQJH�SODLQWLIIV¶�UHSUHVHQWDWLRQ�RI�WKH�HYLGHQFH��WKH�&RXUW�LV�DVVXPLQJ�WKDW�
WKH\�KDYH�DFFXUDWHO\�TXRWHG�KLV�WHVWLPRQ\�����

Case 1:17-cv-01047-ESH   Document 83   Filed 03/31/20   Page 26 of 44



�

���

3URMHFW�9HULWDV�3URGXFWLRQ��6HSW������������6DQGOHU�'HFO��([�������0DDVV�'HS��DW��������������

$V�DGGLWLRQDO�HYLGHQFH�RI�0DDVV¶�DFFHVV�WR�FRQILGHQWLDO�LQIRUPDWLRQ��SODLQWLIIV�SRLQW�RXW�

WKDW�VKH�UHFHLYHG�WUDLQLQJ�RQ�KRZ�WR�RSHUDWH�DQG�XVH�D�WUDFNLQJ�SURJUDP�FDOOHG�79(\HV�WR�JUDE�

SUHVV�FOLSV�DERXW�EUDFNHWLQJ�HYHQWV�DIWHU�WKH\�RFFXUUHG����See�3OV��)DFWV��������³WUDLQLQJ�RQ�KRZ�

WR�FXUDWH�YLGHR�DQG�RWKHU�FOLSSLQJV´�ZDV�³D�SURFHVV�SURSULHWDU\�WR�'HPRFUDF\�3DUWQHUV�DQG�LWV�

FOLHQWV´�����$JDLQ��GHIHQGDQWV�WDNH�D�GLIIHUHQW�YLHZ�RI�WKH�IDFWV��DUJXLQJ�WKDW�WKH�FROOHFWLRQ�RI�79�

FOLSSLQJV�ZDV�D�SXUHO\�FOHULFDO�DVVLJQPHQW��see�0RW��DW������EXW�IRU�VXPPDU\�MXGJPHQW�SXUSRVHV��

WKH�HYLGHQFH�PXVW�EH�YLHZHG�LQ�WKH�OLJKW�PRVW�IDYRUDEOH�WR�SODLQWLIIV����

*LYHQ�WKH�DERYH��WKH�&RXUW�FRQFOXGHV�WKDW�WKHUH�LV�D�JHQXLQH�GLVSXWH�DV�WR�ZKHWKHU�0DDVV¶�

ZRUN�JDYH�KHU�DFFHVV�RU�H[SRVXUH�WR�FRQILGHQWLDO�LQIRUPDWLRQ����

Legitimate Expectations of the Parties���'HIHQGDQWV�DUJXH�WKDW�WKH�IRXUWK�IDFWRU�±�WKH�

³OHJLWLPDWH�H[SHFWDWLRQV�RI�WKH�SDUWLHV´�²�ZHLJKV�DJDLQVW�ILQGLQJ�D�ILGXFLDU\�UHODWLRQVKLS�

EHFDXVH�³'HPRFUDF\�3DUWQHUV�GLG�QRW�WUHDW�0V��0DDVV�DV�WKRXJK�WKH\�H[SHFWHG�VKH�ZRXOG�DFW�DV�

D�ILGXFLDU\��GLG�QRW�WUHDW�KHU�DV�WKRXJK�VKH�ZRXOG�KDYH�DFFHVV�WR�FRQILGHQWLDO�RU�VHQVLWLYH�

LQIRUPDWLRQ��DQG�GLG�QRW�WUHDW�LWV�EXVLQHVV�RSHUDWLRQV�DV�WKRXJK�WKH\�ZHUH�FRQILGHQWLDO�RU�

VHQVLWLYH�´���0RW��DW�������$JDLQ��WKHUH�DUH�FRQWUDU\�IDFWV�WKDW�SUHFOXGH�WKH�JUDQWLQJ�RI�VXPPDU\�

MXGJPHQW�����

'HIHQGDQWV¶�DUJXPHQW�LV�XQGHUFXW�E\�WKHLU�RZQ�DFWLRQV���7KH�IDFW�WKDW�0DDVV�FUHDWHG�D�

IDOVH�LGHQWLW\��DQG�WKDW�GHIHQGDQWV�FUHDWHG�IDOVH�LGHQWLWLHV�WR�LQWURGXFH�0DDVV�WR�SODLQWLIIV�LV�

HYLGHQFH�RI�WKHLU�XQGHUVWDQGLQJ�WKDW�0DDVV�ZRXOG�KDYH�ILGXFLDU\�REOLJDWLRQV�WR�VDIHJXDUG�

VHQVLWLYH�RU�FRQILGHQWLDO�LQIRUPDWLRQ���0RUHRYHU��DV�SODLQWLIIV�DUJXH��³&UHDPHU�LQGLFDWHG�WKDW�

0DDVV�ZRXOG�EH�DVNHG�WR�VLJQ�D�QRQ�GLVFORVXUH�DJUHHPHQW�������ZKLFK�RQO\�PDNHV�VHQVH�DV�>D@�

ZD\�RI�LQIRUPLQJ�0DDVV�WKDW�VKH�ZRXOG�EH�H[SRVHG�WR�FRQILGHQWLDO�LQIRUPDWLRQ�´���3OV�¶�)DFWV�
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��������7KLV�LV�D�IDLU�LQIHUHQFH�WR�GUDZ��HVSHFLDOO\�JLYHQ�0DDVV¶�WHVWLPRQ\�WKDW�KHU�³XQGHUVWDQGLQJ�

RI�D�QRQGLVFORVXUH�DJUHHPHQW´�LV�WKDW�³\RX�DUH�DJUHHLQJ�QRW�WR�JLYH�DQ\�LQIRUPDWLRQ�DERXW�������WKH�

FRPSDQ\�´���0DDVV�'HS��DW������������

,Q�DGGLWLRQ��WKH�HYLGHQFH�VKRZV�WKDW�0DDVV�ZDV�JLYHQ�XQUHVWULFWHG�DFFHVV�WR�WKH�SK\VLFDO�

VSDFH�ZLWKLQ�6XLWH������DOORZLQJ�KHU�WR�RYHUKHDU�FRQILGHQWLDO�FRQYHUVDWLRQV�DQG�YLHZ�

FRQILGHQWLDO�GRFXPHQWV���)RU�H[DPSOH��0DDVV�DGPLWWHGO\�HDYHVGURSSHG�RQ�D�FRQYHUVDWLRQ�WR�

ZKLFK�VKH�ZDV�QRW�D�SDUW\����See�39�9LGHR�6XPPDU\�)RUP��2FW������������6DQGOHU�([������

�0DDVV�UHSRUWHG�WR�3URMHFW�9HULWDV�WKDW�³,�ZDVQ¶W�LQYLWHG�LQWR�WKH�PHHWLQJ�EXW�,�SUHWHQGHG�WR�EH�

ZRUNLQJ�DQG�WULHG�WR�OLVWHQ�WR�ZKDW�WKH\�ZHUH�VD\LQJ´�����6KH�ZDV�DOVR�LQ�D�SRVLWLRQ�WR�ORRN�

WKURXJK�&UHDPHU¶V�WUDVK�DQG�WDNH�SKRWRJUDSKV�RI�GRFXPHQWV�RQ�KLV�GHVN�DQG�RQ�WKH�GHVN�RI�

$DURQ�%ODFN����See�6DQGOHU�([������3OV�¶�)DFWV�������FLWLQJ�0DDVV�'HS��DW������������������:KLOH�

0DDVV�DSSDUHQWO\�GLG�QRW�REWDLQ�DQ\�FRQILGHQWLDO�LQIRUPDWLRQ�IURP�WKHVH�VSHFLILF�LQWUXVLRQV��KHU�

DELOLW\�WR�OLVWHQ�DQG�ORRN�UHIOHFWV�WKH�WUXVW�WKDW�ZDV�SODFHG�LQ�KHU��

)RU�H[DPSOH��GHIHQGDQWV�FODLP�WKDW�'HPRFUDF\�3DUWQHUV�KDV�QR�,7�)LUHZDOO��see�'HIV�¶�

)DFWV���������EXW�DFFHVV�WR�WKH�:L�)L�ZDV�SDVVZRUG�SURWHFWHG��see�3OV�¶�)DFWV��������&HUDERQD�

'HS��DW���������������'HIHQGDQWV�QRWH�WKDW�'HPRFUDF\�3DUWQHUV¶�³5XOH����E�����ZLWQHVV�GLG�QRW�

NQRZ�KRZ�PDQ\�NH\�FDUGV�'HPRFUDF\�3DUWQHUV�LVVXHG�WR�HPSOR\HHV��JXHVWV��RU�DIILOLDWHV��DQG�GLG�

QRW�NQRZ�LI�'HPRFUDF\�3DUWQHUV�WDNHV�NH\�FDUGV�EDFN�IURP�LWV�DIILOLDWHV�DIWHU�WKH�UHODWLRQVKLS�

HQGV´��'HIV�¶�)DFWV���������EXW�WKH�ZLWQHVV�³ZDV�QRW�FDOOHG�DV�D����E�����ZLWQHVV�RQ�WKRVH�LVVXHV´�

�������������������������������������������������
�

���3ODLQWLIIV�DOVR�IDLOHG�WR�LQFOXGH�WKHVH�SDJHV�IURP�WKH�0DDVV�GHSRVLWLRQ�LQ�WKHLU�H[KLELWV��
���'HIHQGDQWV�FODLP�WKDW�³'HPRFUDF\�3DUWQHUV¶�HPDLO�V\VWHP�ZDV�LQFDSDEOH�RI�WZR�IDFWRU�
LGHQWLILFDWLRQ��'HIV�¶�)DFWV��������FLWLQJ�&HUDERQD�'HS��DW�����������������.OHLQ�'HFO��([��������
EXW�WKHUH�LV�QR�UHIHUHQFH�WR�WZR�IDFWRU�DXWKHQWLFDWLRQ�LQ�WKH�SRUWLRQ�RI�WKH�UHFRUG�FLWHG�E\�
GHIHQGDQWV��see�3OV�¶�)DFWV�������see also�&HUDERQD�'HS��DW�������������������
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DQG��PRUHRYHU��WKH�HYLGHQFH�VKRZV�WKDW�³'HPRFUDF\�3DUWQHUV�GRHV�WDNH�NH\�FDUGV�EDFN�IURP�

HPSOR\HHV�RI�LWV�PHPEHUV�DIWHU�WKH�UHODWLRQVKLS�HQGV´��3OV�¶�)DFWV��������FLWLQJ�&UHDPHU�'HFO��

���������'HIHQGDQWV�GLVPLVV�WKH�VLJQLILFDQFH�RI�0DDVV�KDYLQJ�D�NH\�FDUG�EHFDXVH�VKH�RQO\�XVHG�LW�

RQFH��see�'HIV�¶�)DFWV�������EXW�WKH�GRRUV�WR�6XLWH�����ZHUH�JHQHUDOO\�XQORFNHG�GXULQJ�WKH�

QRUPDO�EXVLQHVV�KRXUV��ZKHQ�0DDVV�ZRUNHG��DQG�0DDVV�KDG�EHHQ�LQWURGXFHG�WR�DOO�WKH�SHRSOH�

ZKR�ZRUNHG�LQ�WKH�RIILFH�UHJXODUO\��VR�WKH\�NQHZ�ZKR�VKH�ZDV��3OV�¶�)DFWV�������FLWLQJ�0DDVV�

'HS��DW������������id�����������'HIHQGDQWV�QRWH�WKDW�³>W@KH�GRRUV�WR�6XLWH�����ZHUH�XQORFNHG�

GXULQJ�EXVLQHVV�KRXUV��'HIV�¶�)DFWV���������EXW�DQ�HPSOR\HH�RI�D�'HPRFUDF\�3DUWQHUV�PHPEHU�

FRPSDQ\�ZDV�DOZD\V�SUHVHQW�ZKHQ�WKH�GRRU�ZDV�XQORFNHG��see�3OV�¶�)DFWV����������'HIHQGDQWV�

SRLQW�RXW�WKDW�³'HPRFUDF\�3DUWQHUV�ZURWH�LWV�:L�)L�SDVVZRUG�RQ�D�ZKLWH�ERDUG�LQ�D�FRQIHUHQFH�

URRP�QHDU�WKH�IURQW�GRRU�RI�WKH�RIILFH´��'HIV�¶�)DFWV���������EXW�WKLV�IDFW�GRHV�QRW�LPSO\�WKDW�WKH�

SDVVZRUG�ZDV�YLVLEOH�RXWVLGH�WKH�RIILFHV�RI�'HPRFUDF\�3DUWQHUV��3OV�¶�)DFWV��������FLWLQJ�

&UHDPHU�'HFO�����������)LQDOO\��GHIHQGDQWV�DVVHUW�WKDW�³'HPRFUDF\�3DUWQHUV�PDNHV�QR�HIIRUW�WR�

FKDQJH�SDVVZRUGV��RU�RWKHU�HIIRUWV�UHJDUGLQJ�LQIRUPDWLRQ�VHFXULW\��ZKHQ�PHPEHUV�OHDYH�WKH�

RUJDQL]DWLRQ´��'HIV�¶�)DFWV��������FLWLQJ�&HUDERQD�'HS��DW����������������EXW�SODLQWLIIV�UHVSRQG�

WKDW��ZKLOH�HPDLO�SDVVZRUGV�DUH�QRW�³URWDWHG´�ZKHQ�D�PHPEHU�OHDYHV��³W\SLFDOO\�ZKHQ�WKH�

SDUWQHUV�OHDYH��ZH�WDNH�WKHLU�LQIRUPDWLRQ�RII�WKH�ZHEVLWH�DQG�ZH�UHPRYH�WKHP²UHPRYH�WKHLU�H�

PDLO�IURP�WKH�*�6XLWH��ZH�UHPRYH�WKHLU�HPDLO�IURP�WKH�*RRJOH�*URXS´��3OV�¶�)DFWV�������

�TXRWLQJ�&HUDERQD�'HS��DW�������������

$V�WKHUH�DUH�JHQXLQH�GLVSXWHV�DV�WR�ZKHWKHU�'HPRFUDF\�3DUWQHUV�³GLG�QRW�WUHDW�>0DDVV@�DV�

WKRXJK�VKH�ZRXOG�KDYH�DFFHVV�WR�FRQILGHQWLDO�RU�VHQVLWLYH�LQIRUPDWLRQ´�DQG�³GLG�QRW�WUHDW�LWV�

EXVLQHVV�RSHUDWLRQV�DV�WKRXJK�WKH\�ZHUH�FRQILGHQWLDO�RU�VHQVLWLYH�´�WKH�&RXUW�FDQQRW�DJUHH�ZLWK�

GHIHQGDQWV�WKDW�WKH�³OHJLWLPDWH�H[SHFWDWLRQV�RI�WKH�SDUWLHV´�ZHLJK�DJDLQVW�ILQGLQJ�D�ILGXFLDU\�
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UHODWLRQVKLS��

*LYHQ�WKH�GLVSXWHG�IDFWV�DV�WR�WKLUG�DQG�IRXUWK�IDFWRUV��WKH�&RXUW�FRQFOXGHV�WKDW�ZKHWKHU�

WKHUH�ZDV�D�ILGXFLDU\�UHODWLRQVKLS�EHWZHHQ�0DDVV�DQG�'HPRFUDF\�3DUWQHUV�FDQQRW�EH�UHVROYHG�RQ�

VXPPDU\�MXGJPHQW���

%�� ,QMXU\�WR�'HPRFUDF\�3DUWQHUV�

,Q�WKH�DOWHUQDWLYH��GHIHQGDQWV�DUJXH�WKDW�WKH\�DUH�HQWLWOHG�WR�VXPPDU\�MXGJPHQW�RQ�

SODLQWLIIV¶�EUHDFK�RI�ILGXFLDU\�GXW\�FODLP�EHFDXVH�WKH�XQGLVSXWHG�IDFWV�VKRZ�WKDW�KHU�EUHDFK�GLG�

QRW�SUR[LPDWHO\�FDXVH�DQ\�LQMXULHV�WR�'HPRFUDF\�3DUWQHUV�±�WKH�WKLUG�HOHPHQW�RI�D�EUHDFK�RI�

ILGXFLDU\�GXW\�FODLP���6SHFLILFDOO\��GHIHQGDQWV�DUJXH�WKDW�GDPDJHV�EDVHG�RQ�6WUDWHJLF�

&RQVXOWLQJ¶V�ORVW�FRQWUDFWV�ZLWK�$8)&�DQG�$)6&0(�DQG�LWV�ORVW�SRWHQWLDO�FRQWUDFW�ZLWK�'LDO\VLV�

3DWLHQW�&LWL]HQV�±�WKH�RQO\�GDPDJHV�SODLQWLIIV�DUH�VWLOO�FODLPLQJ�±�DUH�QRW�DQ�LQMXU\�WR�'HPRFUDF\�

3DUWQHUV�WKDW�ZDV�SUR[LPDWHO\�FDXVHG�E\�0DDVV¶�EUHDFK�RI�ILGXFLDU\�GXW\��

3ODLQWLIIV�FRXQWHU�WKDW�HYHQ�WKRXJK�6WUDWHJLF�ZDV�WKH�SDUW\�WR�WKH�ORVW�FRQWUDFWV��

'HPRFUDF\�3DUWQHUV�DOVR�VXIIHUHG�GDPDJHV�EHFDXVH�6WUDWHJLF�LV�D�PHPEHU�RI�'HPRFUDF\�

3DUWQHUV�DQG�WKHUHIRUH�³>W@KH�ORVV�RI�LQFRPH�WR�6WUDWHJLF�&RQVXOWLQJ�DIIHFWHG�'HPRFUDF\�3DUWQHUV�

DV�ZHOO�E\�LPSDFWLQJ�WKH�DELOLW\�RI�6WUDWHJLF�&RQVXOWLQJ�WR�LQYHVW�LQ�DQG�VXSSRUW�'HPRFUDF\�

3DUWQHUV�´���2SS��DW�����'HIV�¶�)DFWV�������3OV�¶�)DFWV�����������������:KHWKHU�WKDW�LQMXU\�ZDV�

SUR[LPDWHO\�FDXVHG�E\�WKH�EUHDFK�RI�ILGXFLDU\�GXW\��WKH\�VD\��LV�D�PDWWHU�IRU�WKH�MXU\�WR�GHFLGH���

�������������������������������������������������
�

���3ODLQWLIIV�DOVR�DUJXH�WKDW�&UHDPHU�VXIIHUHG�GDPDJHV�EHFDXVH�KH�³LV�WKH�VROH�RZQHU�RI�6WUDWHJLF�
&RQVXOWLQJ�´�ZKLFK�LV�³D�VLQJOH�PHPEHU�OLPLWHG�OLDELOLW\�FRPSDQ\�LQ�ZKLFK�SURILWV�DQG�ORVVHV�
IORZ�WKURXJK�WR�WKH�RZQHU´�DQG�WKXV�³&UHDPHU�SHUVRQDOO\�VXIIHUHG�WKH�ORVV�RI�LQFRPH�GXH�WR�WKH�
ORVV�RI�WKHVH�FRQWUDFWV�E\�6WUDWHJLF�´���2SS��DW�����3OV�¶�)DFWV���������+RZHYHU��DV�WKH�&RXUW�KDV�
DOUHDG\�UHMHFWHG�SODLQWLIIV¶�DWWHPSW�WR�DGG�D�EUHDFK�RI�ILGXFLDU\�GXW\�FODLP�DJDLQVW�&UHDPHU��LW�LV�
QRW�UHOHYDQW�LI�&UHDPHU�VXIIHUHG�DQ\�GDPDJHV�IURP�WKH�DOOHJHG�EUHDFK���
�

�

Case 1:17-cv-01047-ESH   Document 83   Filed 03/31/20   Page 30 of 44



�

���

3ODLQWLIIV¶�WKHRU\�WKDW�'HPRFUDF\�3DUWQHUV�ZDV�QHFHVVDULO\�LQMXUHG�E\�DQ\�LQMXU\�WR�

6WUDWHJLF�ODFNV�VXSSRUW�LQ�WKH�UHFRUG���0RUHRYHU��ZKHQ�SODLQWLIIV�ZHUH�DVNHG�ZKDW�GDPDJHV�WKH\�

ZHUH�VHHNLQJ�WR�UHFRYHU�ZLWK�UHVSHFW�WR�HDFK�SODLQWLII��WKH\�IDLOHG�WR�LGHQWLI\�DQ\�GDPDJHV�WR�

'HPRFUDF\�3DUWQHUV����See�'HIV��)DFWV��������

%HFDXVH�WKHUH�LV�QR�evidence�RI�DQ\�LQMXU\�WR�'HPRFUDF\�3DUWQHUV��GHIHQGDQWV�DUH�HQWLWOHG�

WR�VXPPDU\�MXGJPHQW�RQ�SODLQWLIIV¶�EUHDFK�RI�ILGXFLDU\�GXW\�FODLP��

,9�� )5$8'8/(17�0,65(35(6(17$7,21�&/$,0��
�
,Q�WKH�'LVWULFW�RI�&ROXPELD��IUDXGXOHQW�PLVUHSUHVHQWDWLRQ�UHTXLUHV�SURRI�RI�³����D�IDOVH�

UHSUHVHQWDWLRQ�����PDGH�LQ�UHIHUHQFH�WR�D�PDWHULDO�IDFW������ZLWK�NQRZOHGJH�RI�LWV�IDOVLW\������ZLWK�

WKH�LQWHQW�WR�GHFHLYH��DQG�����DQ�DFWLRQ�WKDW�LV�WDNHQ�LQ�UHOLDQFH�XSRQ�WKH�UHSUHVHQWDWLRQ�´��

Hercules & Co., v. Shama Rest. Corp.,�����$��G�����������'�&����������,Q�DGGLWLRQ��³>W@R�

SUHYDLO��WKH�SODLQWLII�PXVW�DOVR�KDYH�VXIIHUHG�VRPH�LQMXU\�DV�D�FRQVHTXHQFH�RI�KLV�UHOLDQFH�RQ�WKH�

PLVUHSUHVHQWDWLRQ�´��Chedick v. Nash������)��G�������������'�&��&LU���������FLWLQJ�Dresser v. 

Sunderland Apartments Tenants Ass’n,�����$��G�����������'�&���������³SURYDEOH�GDPDJHV´�

UHTXLUHG�����/LDELOLW\�H[WHQGV�RQO\�WR�GDPDJHV�WKDW�DUH�³WKH�QDWXUDO�DQG�SUR[LPDWH�FRQVHTXHQFHV��

RU�WKH�GLUHFW�FRQVHTXHQFHV�RI�WKH�IUDXG��DQG�WR�VXFK�GDPDJHV�DV�FDQ�EH�FOHDUO\�GHILQHG�DQG�

DVFHUWDLQHG�´��Naartex Consulting Corp. v. Watt,�����)��G�����������'�&��&LU���������see also�C 

& E Servs.������)��6XSS���G�DW������³GHIHQGDQW¶V�FKDOOHQJHG�FRQGXFW�LV�WKH�SUR[LPDWH�FDXVH�RI�D�

SODLQWLII¶V�LQMXU\�RQO\�LI�WKH�LQMXU\�LV�WKH�QDWXUDO�DQG�SUREDEOH�FRQVHTXHQFH�RI�WKH�������ZURQJIXO�

DFW�DQG�RXJKW�WR�>KDYH�EHHQ@�IRUHVHHQ�LQ�OLJKW�RI�WKH�FLUFXPVWDQFHV´��LQWHUQDO�TXRWDWLRQ�PDUNV�

RPLWWHG�����

3ODLQWLIIV¶�IUDXGXOHQW�PLVUHSUHVHQWDWLRQ�FODLP�LV�EDVHG�RQ�WKH�IDOVH�UHSUHVHQWDWLRQV�0DDVV�

PDGH�WR�&UHDPHU�DERXW�KHU�LGHQWLW\�DQG�EDFNJURXQG��KLV�UHOLDQFH�RQ�WKRVH�UHSUHVHQWDWLRQV�LQ�
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GHFLGLQJ�WR�KLUH�KHU�DV�DQ�LQWHUQ��DQG�WKH�VXEVHTXHQW�LQMXULHV�WR�6WUDWHJLF�&RQVXOWLQJ����See�

&RPSO����������������������'HIV�¶�)DFWV���������'HIHQGDQWV�VHHN�VXPPDU\�MXGJPHQW�RQ�WKH�VROH�

JURXQG�WKDW�SODLQWLIIV�ZLOO�EH�XQDEOH�WR�SURYH�WKDW�WKH�LQMXULHV�VXIIHUHG�E\�6WUDWHJLF�&RQVXOWLQJ�

ZHUH�³VXIIHUHG�������DV�D�FRQVHTXHQFH´�RI�&UHDPHU¶V�UHOLDQFH�RQ�0DDVV¶�PLVUHSUHVHQWDWLRQV���

�0RW��DW���������

'HIHQGDQWV�ILUVW�DUJXH�WKDW�SODLQWLIIV�ZLOO�QRW�EH�DEOH�WR�SURYH�WKH�QHFHVVDU\�FDXVDO�OLQN�

EHWZHHQ�&UHDPHU¶V�UHOLDQFH�RQ�0DDVV¶�IDOVH�UHSUHVHQWDWLRQV�DQG�WKH�LQMXULHV�VXIIHUHG�E\�6WUDWHJLF�

&RQVXOWLQJ�EHFDXVH�WKH�HYLGHQFH�HVWDEOLVKHV�WKDW�³FRQWUDFWV�ZHUH�ORVW�VWULFWO\�DV�D�UHVXOW�RI�

SXEOLFDWLRQ�DQG�WKH�>S@ODLQWLIIV¶�RWKHU�DFWLRQV�´���0RW��DW�������+RZHYHU��DV�SUHYLRXVO\�GLVFXVVHG��

WKH�&RXUW�KDV�FRQFOXGHG�WKDW�WKHUH�LV�D�JHQXLQH�GLVSXWH�DV�WR�ZKHWKHU�GHIHQGDQWV¶�SXEOLFDWLRQV�

ZHUH�WKH�sole�FDXVH�RI�SODLQWLIIV¶�LQMXULHV���See supra�6HFWLRQ�,��

,Q�WKH�DOWHUQDWLYH��GHIHQGDQWV�DUJXH�WKDW�WKH�FDQFHOHG�FRQWUDFWV�DUH�QRW�³FRJQL]DEOH´�

GDPDJHV�EHFDXVH�IRU�D�IUDXGXOHQW�PLVUHSUHVHQWDWLRQ�FODLP�WKH�LQMXU\�³PXVW�UHODWH�WR�D�VSHFLILF�

WUDQVDFWLRQ�LQ�ZKLFK�D�SODLQWLII�HQJDJHV�LQ�UHOLDQFH�RQ�D�IDOVH�UHSUHVHQWDWLRQ�´���0RW��DW�������

+HUH��DFFRUGLQJ�WR�GHIHQGDQWV��WKH�WUDQVDFWLRQ�DW�LVVXH�ZDV�WKH�GHFLVLRQ�WR�KLUH�0DDVV�DV�DQ�

LQWHUQ��EXW�WKDW�WUDQVDFWLRQ�LWVHOI�GLG�QRW�OHDG�WR�WKH�ORVV�RI�FRQWUDFWV�E\�6WUDWHJLF�&RQVXOWLQJ�

EHFDXVH�³0DDVV�SHUIRUPHG�KHU�GXWLHV�DV�DQ�XQSDLG�LQWHUQ�WR�WKH�EHQHILW�RI�WKH�>S@ODLQWLIIV�´���0RW��

DW�����id��DW�����³0DDVV�ZDV�SDLG�QRWKLQJ�E\�WKH�3ODLQWLIIV�LQ�VDODU\��FRQWUDFWXDO�ZDJH�RU�IULQJH�

EHQHILWV���6KH�FRPSOHWHG�HYHU\�WDVN�DVVLJQHG�WR�KHU�DV�SDUW�RI�WKH�LQWHUQVKLS�´�����,Q�RWKHU�ZRUGV��

DV�GHIHQGDQWV�VHH�LW��EHFDXVH�0DDVV¶�MRE�DV�DQ�³LQWHUQ´�GLG�QRW�LQFOXGH�KHU�VXUUHSWLWLRXV�UHFRUGLQJ�

DQG�GLVFORVXUH�RI�LQWHUFHSWHG�FRQYHUVDWLRQV��DQ\�LQMXULHV�WKDW�UHVXOWHG�IURP�WKRVH�DFWLRQV�ZHUH�QRW�

IRUHVHHDEOH��DQG�WKH�&RXUW�FDQ�GHFLGH�DV�D�PDWWHU�RI�ODZ�WKDW�WKH�GHFLVLRQ�WR�KLUH�KHU�DV�DQ�LQWHUQ�

FDXVHG�QR�FRJQL]DEOH�LQMXULHV����
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7KLV�DUJXPHQW�KDV�QR�PHULW���7KLV�LV�QRW�D�FDVH�ZKHUH�WKH�³SXUSRUWHG�LQMXULHV�������ZRXOG�

KDYH�EHHQ�LQFXUUHG�E\�WKH�SODLQWLIIV�LUUHVSHFWLYH�RI�>WKH�GHIHQGDQWV¶@�DOOHJHG�IUDXGXOHQW�FRQGXFW�´��

See�Emory v. United Air Lines, Inc.������)��6XSS���G�����������'�'�&���������aff’d,�����)��G�

�����'�&��&LU����������7R�WKH�FRQWUDU\��EXW�IRU�WKH�GHFLVLRQ�WR�KLUH�0DDVV�DV�DQ�LQWHUQ��QRQH�RI�WKH�

LQMXULHV�ZRXOG�KDYH�EHHQ�LQFXUUHG���7KH�ZHOO�HVWDEOLVKHG�OHJDO�WHVW�LV�ZKHWKHU�D�MXU\�FRXOG�ILQG�

WKDW�SODLQWLIIV¶�LQMXULHV�ZHUH�³WKH�QDWXUDO�DQG�SUREDEOH�FRQVHTXHQFH�RI�WKH�������ZURQJIXO�DFW�DQG�

RXJKW�WR�>KDYH�EHHQ@�IRUHVHHQ�LQ�OLJKW�RI�WKH�FLUFXPVWDQFHV�´��C & E Servs.������)��6XSS���G�DW�

������$QG��³>R@QO\�LQ�H[FHSWLRQDO�FDVHV�ZLOO�TXHVWLRQV�RI�������SUR[LPDWH�FDXVH�SDVV�IURP�WKH�UHDOP�

RI�IDFW�WR�RQH�RI�ODZ�´��Id.  $SSO\LQJ�WKLV�WHVW��WKH�&RXUW�FDQQRW�ILQG�DV�D�PDWWHU�RI�ODZ�WKDW�

6WUDWHJLF�&RQVXOWLQJ¶V�LQMXULHV�ZHUH�QRW�SUR[LPDWHO\�FDXVHG�E\�WKH�GHFLVLRQ�WR�KLUH�0DDVV�DV�DQ�

LQWHUQ��DQG�VXPPDU\�MXGJPHQW�ZLOO�QRW�EH�JUDQWHG�RQ�SODLQWLIIV¶�IUDXGXOHQW�PLVUHSUHVHQWDWLRQ�

FODLP��

9�� )('(5$/�$1'�'�&��:,5(7$3�&/$,06�
�
3ODLQWLIIV�FODLP�WKDW�0DDVV¶�VHFUHW�DXGLR�UHFRUGLQJV��DQG�WKH�VXEVHTXHQW�GLVFORVXUH�DQG�

XVH�RI�WKRVH�VHFUHW�UHFRUGLQJV��YLRODWHG�WKH�)HGHUDO�:LUHWDS�$FW�����8�6�&����������et seq���DQG�

WKH�'�&��:LUHWDS�$FW��'�&��&RGH�����������et seq����See�&RPSO���������������'HIHQGDQWV�DUJXH�

WKDW�WKH\�DUH�HQWLWOHG�WR�VXPPDU\�MXGJPHQW�EHFDXVH�����ERWK�VWDWXWHV�SURYLGH�WKDW�LW�LV�QRW�

XQODZIXO�IRU�D�SHUVRQ�WR�LQWHUFHSW�DQ�RUDO�FRPPXQLFDWLRQ�ZKHUH�VXFK�SHUVRQ�LV�D�SDUW\�WR�WKH�

FRPPXQLFDWLRQ��DV�0DDVV�ZDV��DV�ORQJ�DV�WKHUH�ZDV�QR�FULPLQDO�RU�WRUWLRXV�SXUSRVH��ZKLFK�WKHUH�

ZDV�QRW������HYHQ�LI�WKHUH�ZDV�DQ�XQODZIXO�LQWHUFHSWLRQ��GHIHQGDQWV�EHOLHYHG�WKHLU�LQWHUFHSWLRQV�

ZHUH�ODZIXO�XQGHU�WKH�VLQJOH�SDUW\�FRQVHQW�SURYLVLRQV�DQG�DUH�WKXV�SURWHFWHG�E\�WKH�³JRRG�IDLWK´�

GHIHQVH�LQ�ERWK�VWDWXWHV��DQG�����LI�GHIHQGDQWV¶�FRQGXFW�YLRODWHG�WKH�VWDWXWHV��WKH�UHOHYDQW�SDUWV�RI�

WKRVH�VWDWXWHV�DUH�XQFRQVWLWXWLRQDO����See�0RW��DW����������$V�H[SODLQHG�EHORZ��QRQH�RI�WKHVH�
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DUJXPHQWV�LV�SHUVXDVLYH��

$�� 2QH�3DUW\�&RQVHQW�

%RWK�WKH�IHGHUDO�DQG�'�&��ZLUHWDS�VWDWXWHV�SURYLGH�WKDW�LW�LV�JHQHUDOO\�ODZIXO�WR�LQWHUFHSW�

DQ�RUDO�FRPPXQLFDWLRQV�VR�ORQJ�DV�RQH�SDUW\�WR�WKH�FRPPXQLFDWLRQ�KDV�FRQVHQWHG�WR�WKH�

UHFRUGLQJ���See����8�6�&������������G���'�&��&RGH����������E�������+RZHYHU��ERWK�VWDWXWHV�

SURYLGH�WKDW�WKH�RQH�SDUW\�FRQVHQW�UXOH�GRHV�QRW�DSSO\�LI�WKH�FRPPXQLFDWLRQ�LV�LQWHUFHSWHG�IRU�WKH�

SXUSRVH�RI�FRPPLWWLQJ�D�WRUWLRXV�DFW���See����8�6�&������������G���³,W�VKDOO�QRW�EH�XQODZIXO�

XQGHU�WKLV�FKDSWHU�IRU�D�SHUVRQ�QRW�DFWLQJ�XQGHU�FRORU�RI�ODZ�WR�LQWHUFHSW�D�ZLUH��RUDO��RU�

HOHFWURQLF�FRPPXQLFDWLRQ�ZKHUH�VXFK�SHUVRQ�LV�D�SDUW\�WR�WKH�FRPPXQLFDWLRQ�������XQOHVV�VXFK�

FRPPXQLFDWLRQ�LV�LQWHUFHSWHG�IRU�WKH�SXUSRVH�RI�FRPPLWWLQJ�DQ\�FULPLQDO�RU�WRUWLRXV�DFW�LQ�

YLRODWLRQ�RI�WKH�&RQVWLWXWLRQ�RU�ODZV�RI�WKH�8QLWHG�6WDWHV�RU�RI�DQ\�6WDWH�´���'�&��&RGH������

����E������³,W�VKDOO�QRW�EH�XQODZIXO�XQGHU�WKLV�VHFWLRQ�IRU�������²����D�SHUVRQ�QRW�DFWLQJ�XQGHU�

FRORU�RI�ODZ�WR�LQWHUFHSW�D�ZLUH�RU�RUDO�FRPPXQLFDWLRQ��ZKHUH�VXFK�SHUVRQ�LV�D�SDUW\�WR�WKH�

FRPPXQLFDWLRQ��������XQOHVV�VXFK�FRPPXQLFDWLRQ�LV�LQWHUFHSWHG�IRU�WKH�SXUSRVH�RI�FRPPLWWLQJ�DQ\�

FULPLQDO�RU�WRUWLRXV�DFW�LQ�YLRODWLRQ�RI�WKH�&RQVWLWXWLRQ�RU�ODZV�RI�WKH�8QLWHG�6WDWHV��DQ\�6WDWH��RU�

WKH�'LVWULFW�RI�&ROXPELD��RU�IRU�WKH�SXUSRVH�RI�FRPPLWWLQJ�DQ\�RWKHU�LQMXULRXV�DFW�´�����

'HIHQGDQWV�DUJXH�WKDW�WKHUH�ZHUH�QR�XQODZIXO�LQWHUFHSWLRQV�EHFDXVH�WKH�XQGLVSXWHG�IDFWV�

HVWDEOLVK�WKDW�0DDVV�ZDV�D�SDUW\�WR�HYHU\�FRQYHUVDWLRQ�VKH�UHFRUGHG�DQG�WKDW�WKH�SXUSRVH�RI�WKH�

LQWHUFHSWLRQV�ZDV�QRW�WR�FRPPLW�D�WRUWLRXV�DFW�EXW�UDWKHU�WR�UHSRUW�RQ�D�QHZV�VWRU\����See�0RW��DW�

������7KLV�DUJXPHQW�IDLOV���

)LUVW��WKH�XQGLVSXWHG�IDFWV�GR�QRW�HVWDEOLVK�WKDW�0DDVV�ZDV�D�SDUW\�WR�HYHU\�

FRPPXQLFDWLRQ�VKH�UHFRUGHG���)RU�H[DPSOH��0DDVV�ZDV�QRW�D�SDUWLFLSDQW�LQ�WKH�PHHWLQJ�VKH�

UHFRUGHG�EHWZHHQ�WZR�PHPEHUV�RI�'HPRFUDF\�3DUWQHUV�DQG�WKH�SHUVRQ�ZKR�VHUYHG�DV�FDPSDLJQ�

PDQDJHU�IRU�%HUQLH�6DQGHUV¶�SUHVLGHQWLDO�FDPSDLJQ�LQ���������See�3OV�¶�)DFWV���������'HIHQGDQWV�
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DUJXH�WKDW�HYHQ�WKRXJK�0DDVV�ZDV�QRW�D�SDUWLFLSDQW�LQ�WKLV�PHHWLQJ��VKH�ZDV�³OHJDOO\�D�SDUW\´�

EHFDXVH�WKH�PHHWLQJ�WRRN�SODFH�LQ�D�FRQIHUHQFH�URRP�QHDU�0DDVV¶�GHVN��ZLWK�WKH�FRQIHUHQFH�

URRP�GRRU�OHIW�RSHQ�DQG�ZKLOH�0DDVV�ZDV�³FOHDUO\�YLVLEOH�WKURXJK�WKH�JODVV�ZDOO�´���5HSO\�DW����

�FLWLQJ�6HFRQG�.OHLQ�'HFO��([������DW��������������UDZ�YLGHR�IRRWDJH�RI�PHHWLQJ�����%XW�WKH�

FULWLFDO�OHJDO�TXHVWLRQ�LV�QRW�ZKHWKHU�0DDVV�ZDV�³YLVLEOH´�EXW�ZKHWKHU�KHU�³SUHVHQFH�>ZD@V�

DSSDUHQW�LQ�WKH�PLGVW�RI�D�FRPPXQLFDWLRQ�´��See CAIR 2014�����)��6XSS���G�DW������³>:@KLOH�WKH�

LQWHUFHSWRU�QHHG�QRW�DFWLYHO\�SDUWLFLSDWH�LQ�WKH�FRQYHUVDWLRQ�IRU�WKH�RQH�SDUW\�FRQVHQW�UXOH�WR�

DSSO\��DW�WKH�YHU\�OHDVW��KLV�RU�KHU�SUHVHQFH�PXVW�EH�DSSDUHQW�WR�WKRVH�LQGLYLGXDOV�ZKRVH�

FRQYHUVDWLRQ�LV�EHLQJ�LQWHUFHSWHG�´���see also�United States v. Brown��1R���������������:/�

��������DW����0�'��/D��)HE������������³D�SHUVRQ�ZKRVH�SUHVHQFH�LV�DSSDUHQW�LQ�WKH�PLGVW�RI�D�

FRPPXQLFDWLRQ�LV�FRQVLGHUHG�D�SDUW\´����+HUH��WKHUH�LV�QRWKLQJ�LQ�WKH�YLGHR�WKDW�VXJJHVWV�WKDW�

0DDVV¶�SUHVHQFH�ZDV�³DSSDUHQW´�WR�WKH�SDUWLFLSDQWV�LQ�WKH�LQWHUFHSWHG�FRQYHUVDWLRQ����6HH�.OHLQ�

'HFO��([������DW����������������$OO�WKH�YLGHR�VKRZV�LV�WKDW�0DDVV¶�GHVN�GLUHFWO\�IDFHV�D�JODVV�ZDOO�

RI�WKH�FRQIHUHQFH�URRP��ZLWK�WKH�RSHQ�GRRU�RII�WR�WKH�VLGH��DQG�DOO�WKDW�FDQ�DFWXDOO\�EH�VHHQ�LV�D�

FRPSXWHU�VFUHHQ�DQG�D�VWDFN�RI�ILOH�IROGHUV����Id����7KH�YLGHR�GRHV�QRW�VKRZ�ZKR�LV�LQVLGH�WKH�

FRQIHUHQFH�URRP�DQG��LI�WKH�LWHPV�RQ�0DDVV¶�GHVN�DUH�EORFNLQJ�0DDVV¶�OLQH�RI�VLJKW�LQWR�WKH�

FRQIHUHQFH�URRP��RQH�FRXOG�LQIHU�WKDW�WKH\�DUH�DOVR�EORFNLQJ�WKH�OLQH�RI�VLJKW�IURP�WKH�FRQIHUHQFH�

URRP�WR�0DDVV����Id����7KXV��WKH�YLGHR�GRHV�QRW�HVWDEOLVK�WKDW�0DDVV�ZDV�³YLVLEOH�´�PXFK�OHVV�WKDW�

KHU�SUHVHQFH�ZDV�³DSSDUHQW�LQ�WKH�PLGVW�RI�>WKH�LQWHUFHSWHG@�FRPPXQLFDWLRQV�´��CAIR 2014�����)��

6XSS���G�DW������

6HFRQG��WKHUH�LV�VXIILFLHQW�HYLGHQFH�WR�VXSSRUW�D�ILQGLQJ�WKDW�GHIHQGDQWV�KDG�WKH�WRUWLRXV�
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SXUSRVH�RI�FRPPLWWLQJ�D�EUHDFK�RI�ILGXFLDU\�GXW\�������$OWKRXJK�GHIHQGDQWV�DUJXH�WKDW�WKH�

XQGLVSXWHG�IDFWV�HVWDEOLVK�WKDW�WKHUH�ZDV�QR�ILGXFLDU\�UHODWLRQVKLS�EHWZHHQ�0DDVV�DQG�

'HPRFUDF\�3DUWQHUV��see�0RW��DW������WKH�&RXUW�KDV�DOUHDG\�GHWHUPLQHG�WKDW�WKHUH�LV�D�JHQXLQH�

GLVSXWH�DV�WR�ZKHWKHU�D�ILGXFLDU\�UHODWLRQVKLS�H[LVWHG�EHWZHHQ�0DDVV�DQG�'HPRFUDF\�3DUWQHUV���

See supra�6HFWLRQ�,,,�$����

'HIHQGDQWV�DOVR�DUJXH�WKDW�WKH\�FRXOG�QRW�KDYH�KDG�WKH�SXUSRVH�RI�FRPPLWWLQJ�D�EUHDFK�RI�

ILGXFLDU\�GXW\�EHFDXVH�WKH�XQGLVSXWHG�IDFWV�HVWDEOLVK�WKDW�WKH�EUHDFK�RI�ILGXFLDU\�GXW\�FODLP�LV�

³QRW�RWKHUZLVH�FRJQL]DEOH�´���See�0RW��DW�������:KLOH�WKH�&RXUW�KDV�FRQFOXGHG�WKDW�SODLQWLIIV¶�

EUHDFK�RI�ILGXFLDU\�GXW\�LV�QRW�³FRJQL]DEOH�´�LW�UHDFKHG�WKDW�FRQFOXVLRQ�EHFDXVH�WKHUH�LV�QR�

HYLGHQFH�WKDW�'HPRFUDF\�3DUWQHUV��DV�RSSRVHG�WR�6WUDWHJLF�&RQVXOWLQJ��LQFXUUHG�DQ\�LQMXU\�DV�D�

UHVXOW�RI�DQ\�EUHDFK���See supra�6HFWLRQ�,,,�%���%XW�WKLV�GRHV�QRW�PHDQ�WKDW�SODLQWLIIV�FDQQRW�SURYH�

D�WRUWLRXV�SXUSRVH�RI�FRPPLWWLQJ�D�EUHDFK�RI�ILGXFLDU\�GXW\���7KH�DEVHQFH�RI�SURYDEOH�GDPDJHV�

GRHV�QRW�PHDQ�WKDW�GHIHQGDQWV¶�purpose�FRXOG�QRW�KDYH�EHHQ�WR�FRPPLW�D�EUHDFK�RI�ILGXFLDU\�

GXW\���$V�WKH�FRXUW�H[SODLQHG�LQ�CAIR v. Gaubatz������)��6XSS���G�����'�'�&���������³CAIR 

2015´���WKH�WRUWLRXV�SXUSRVH�H[FHSWLRQ�WR�WKH�RQH�SDUW\�FRQVHQW�UXOH�GRHV�QRW�³GHSHQG>@�RQ�

>SODLQWLIIV@�EHLQJ�DEOH�WR�VKRZ�DFWXDO�LQMXU\�DV�WKH�UHVXOW�RI�WKH�EUHDFK�RI�ILGXFLDU\�GXW\�´��Id��DW�

����

)LQDOO\��GHIHQGDQWV�DUJXH�WKDW�SODLQWLIIV�ZLOO�EH�XQDEOH�WR�SURYH�D�WRUWLRXV�SXUSRVH�

�������������������������������������������������
�

���7KH�FRPSODLQW�DOOHJHV�WKDW�GHIHQGDQWV�³LQWHUFHSWHG�RUDO�FRPPXQLFDWLRQV�IRU�WKH�SULPDU\�
SXUSRVH�RI�FRPPLWWLQJ�WUHVSDVV��EUHDFK�RI�ILGXFLDU\�GXW\��>DQG@�IUDXGXOHQW�PLVUHSUHVHQWDWLRQ�´��
�&RPSO���������������+RZHYHU��WKH�&RXUW¶V�UXOLQJ�RQ�GHIHQGDQWV¶�PRWLRQ�WR�GLVPLVV�KHOG�WKDW�WKH�
FODLPV�FRXOG�RQO\�SURFHHG�RQ�WKH�WKHRU\�WKDW�GHIHQGDQWV¶�WRUWLRXV�SXUSRVH�ZDV�WR�FRPPLW�D�
EUHDFK�RI�ILGXFLDU\�GXW\�EHFDXVH�WKH�WUHVSDVV�DQG�IUDXGXOHQW�PLVUHSUHVHQWDWLRQ�FODLPV�ZHUH�EDVHG�
RQ�FRQGXFW�WKDW�EHJDQ�EHIRUH�DQ\�UHFRUGLQJ�WRRN�SODFH���Democracy Partners������)��6XSS���G�DW�
�����see also Planned Parenthood Fed'n of Am., Inc. v. Ctr. for Med. Progress������)��6XSS���G�
����������1�'��&DO���������SXUSRVH�PXVW�EH�WR�FRPPLW�D�³IXUWKHU�WRUWLRXV�DFW´���
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EHFDXVH�WKHLU�³SXUSRVHV�ZHUH�ODZIXO�´���0RW��DW�������7R�SURYH�D�WRUWLRXV�SXUSRVH��SODLQWLIIV�ZLOO�

KDYH�WR�³µHLWKHU�����WKDW�WKH�SULPDU\�PRWLYDWLRQ��RU�����WKDW�D�GHWHUPLQDWLYH�IDFWRU�LQ�WKH�DFWRU¶V�

PRWLYDWLRQ�LQ�LQWHUFHSWLQJ�WKH�FRQYHUVDWLRQ�ZDV�WR�FRPPLW¶�D�FULPLQDO�RU�WRUWLRXV�DFW�´��CAIR 

2014�����)��6XSS���G�DW���������TXRWLQJ�United States v. Dale������)��G�����������'�&��&LU��

���������$FFRUGLQJ�WR�GHIHQGDQWV��SODLQWLIIV�ZLOO�EH�XQDEOH�WR�PDNH�WKLV�VKRZLQJ�EHFDXVH�³WKH�

UHFRUG�SURYHV´�WKDW�WKHLU�RQO\�SXUSRVH�ZDV�WKH�ODZIXO�RQH�RI�LQYHVWLJDWLQJ�DQG�UHSRUWLQJ�D�QHZV�

VWRU\����0RW��DW�������7KH�&RXUW�FDQQRW�DJUHH���+HUH��WKH�XQGLVSXWHG�IDFWV�VKRZ�WKDW�0DDVV�

VHFUHWO\�UHFRUGHG�DOO�RI�WKH�FRQYHUVDWLRQV��FRQIHUHQFH�FDOOV�DQG�PHHWLQJV�WR�ZKLFK�VKH�KDG�DFFHVV�

DV�DQ�LQWHUQ�SUHFLVHO\�LQ�RUGHU�WR�GLVFORVH�WKHVH�FRQYHUVDWLRQV�WR�KHU�VXSHULRUV�DW�3URMHFW�9HULWDV�

VR�WKH\�FRXOG�EH�XVHG�E\�3URMHFW�9HULWDV�LQ�WKHLU�YLGHRV���7KHVH�IDFWV�DUH�VXIILFLHQW�WR�FUHDWH�D�

JHQXLQH�GLVSXWH�DV�WR�ZKHWKHU�D�³GHWHUPLQDWLYH�IDFWRU�LQ�>GHIHQGDQWV¶@�PRWLYDWLRQ�LQ�LQWHUFHSWLQJ�

WKH�FRQYHUVDWLRQ>V@�ZDV�WR�FRPPLW�D�>EUHDFK�RI�ILGXFLDU\�GXW\@�´��CAIR 2014�����)��6XSS���G�DW�

������

%�� *RRG�)DLWK�'HIHQVH�

'HIHQGDQWV�DUJXH�WKDW�HYHQ�LI�WKHUH�DUH�IDFWV�DW�LVVXH�UHJDUGLQJ�WKH�ODZIXOQHVV�RI�WKH�

LQWHUFHSWLRQV��WKH\�DUH�VWLOO�HQWLWOHG�WR�SURWHFWLRQ�XQGHU�WKH�³JRRG�IDLWK�UHOLDQFH´�SURYLVLRQV�LQ�

ERWK�VWDWXWHV�´��See����8�6�&���������G���'�&��&RGH����������E�����

7KH�³JRRG�IDLWK´�GHIHQVH�LQ��������G��RI�WKH�)HGHUDO�:LUHWDS�$FW�SURYLGHV�WKDW�³$�JRRG�

IDLWK�UHOLDQFH�RQ���

����D�FRXUW�ZDUUDQW�RU�RUGHU��D�JUDQG�MXU\�VXESRHQD��D�OHJLVODWLYH�DXWKRUL]DWLRQ��RU�
D�VWDWXWRU\�DXWKRUL]DWLRQ��
�
����D�UHTXHVW�RI�DQ�LQYHVWLJDWLYH�RU�ODZ�HQIRUFHPHQW�RIILFHU�XQGHU�VHFWLRQ�
��������RI�WKLV�WLWOH��RU�
�
����D�JRRG�IDLWK�GHWHUPLQDWLRQ�WKDW�VHFWLRQ������������������L���RU���������M��RI�
WKLV�WLWOH�SHUPLWWHG�WKH�FRQGXFW�FRPSODLQHG�RI��
�
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LV�D�FRPSOHWH�GHIHQVH�DJDLQVW�DQ\�FLYLO�RU�FULPLQDO�DFWLRQ�EURXJKW�XQGHU�WKLV�
FKDSWHU�RU�DQ\�RWKHU�ODZ��

�
���8�6�&���������G����7KH�'�&��:LUHWDS�$FW�SURYLGHV�WKDW�³*RRG�IDLWK�UHOLDQFH�RQ�D�FRXUW�RUGHU�

RU�OHJLVODWLYH�DXWKRUL]DWLRQ�VKDOO�FRQVWLWXWH�D�FRPSOHWH�GHIHQVH�WR�DQ�DFWLRQ�EURXJKW�XQGHU�WKLV�

VHFWLRQ�RU�DQ\�RWKHU�ODZ�´��'�&��&RGH����������E���������

$FFRUGLQJ�WR�GHIHQGDQWV��WKH\�DUH�FRYHUHG�E\�WKHVH�JRRG�IDLWK�GHIHQVHV�EHFDXVH�WKH�

XQGLVSXWHG�IDFWV�HVWDEOLVK�WKDW�WKH\�UHOLHG�LQ�JRRG�IDLWK�RQ�WKH�RQH�SDUW\�FRQVHQW�SURYLVLRQV�LQ�

ERWK�VWDWXWHV���,Q�RWKHU�ZRUGV��GHIHQGDQWV�LQWHUSUHW�WKH�WHUP�³VWDWXWRU\�DXWKRUL]DWLRQ´�LQ�

�������G�����WR�HQFRPSDVV�RWKHU�VHFWLRQV�RI�WKH�ZLUHWDS�VWDWXWH����

7KH�)HGHUDO�:LUHWDS�$FW�LWVHOI�GRHV�QRW�GHILQH�³VWDWXWRU\�DXWKRUL]DWLRQ�´�EXW�HYHU\�FRXUW�

WR�FRQVLGHU�WKH�TXHVWLRQ�KDV�FRQFOXGHG�WKDW�WKH�³VWDWXWRU\�DXWKRUL]DWLRQ´�UHIHUUHG�WR�LQ�

�������G�����UHIHUV�RQO\�WR�RWKHU�VWDWXWHV��QRW�WKH�:LUHWDS�$FW�LWVHOI���See Pyankovska v. Abid��

1R�������FY������������:/����������DW����'��1HY��1RY�������������³>7@KH�WHUP�µVWDWXWRU\�

DXWKRUL]DWLRQ¶�GRHV�QRW�PHDQ�WKDW�GHIHQGDQW¶V�EHOLHI�WKDW�WKH�>ZLUHWDS@�VWDWXWH�DXWKRUL]HG�KLP�WR�

LQWHUFHSW�D�FRPPXQLFDWLRQ�VHUYHV�DV�D�GHIHQVH���5DWKHU��LW�PHDQV�WKDW�D�SDUW\¶V�UHOLDQFH�RQ�D�

VHSDUDWH�VWDWXWH�DXWKRUL]LQJ�FRQGXFW�WKDW�RWKHUZLVH�YLRODWHV�WKH�:LUHWDS�$FW�VHUYHV�DV�D�FRPSOHWH�

GHIHQVH�´���Backhaut v. Apple, Inc.�����)��6XSS���G����������������1�'��&DO���������Diana v. 

Oliphant��1R�������FY������������:/���������DW����0�'��3D��)HE�������������ODZ�HQIRUFHPHQW�

H[FHSWLRQ�LQ�)HGHUDO�:LUHWDS�$FW�LV�QRW�D�³VWDWXWRU\�DXWKRUL]DWLRQ´�IRU�SXUSRVHV�RI�WKH�JRRG�IDLWK�

GHIHQVH���vacated and remanded on other grounds������)��$SS¶[������G�&LU���������Abraham v. 

Cty. of Greenville������)��G���������������WK�&LU���������VDPH�����

�������������������������������������������������
�

���$OWKRXJK�WKH�JRRG�IDLWK�GHIHQVH�LQ�WKH�'�&��:LUHWDS�$FW�GRHV�QRW�H[SUHVVO\�LQFOXGH�D�
³VWDWXWRU\�DXWKRUL]DWLRQ�´�LW�LV�WR�EH�³FRQVWUXHG�WR�VXSSOHPHQW��DQG�QRW�WR�VXSHUVHGH�RU�RWKHUZLVH�
OLPLW��WKH�SURYLVLRQV�RI�>WKH�)HGHUDO�:LUHWDS�$FW@�´��'�&��&RGH����������D���
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7KLV�&RXUW�DJUHHV�WKDW�WKLV�LV�WKH�RQO\�LQWHUSUHWDWLRQ�WKDW�PDNHV�VHQVH�EHFDXVH�VXEVHFWLRQ�

�G�����VSHFLILFDOO\�LGHQWLILHV�WKUHH�VXEVHFWLRQV�RI�WKH�:LUHWDS�$FW�WKDW�FDQ�SURYLGH�WKH�EDVLV�IRU�D�

JRRG�IDLWK�GHIHQVH��QRQH�RI�ZKLFK�DUH�WKH�VLQJOH�SDUW\�FRQVHQW�SURYLVLRQ�����Backhaut�����)��

6XSS���G�DW�����������³7R�WKH�H[WHQW�>WKH�GHIHQGDQW@�FRQWHQGV�WKDW�&RQJUHVV�LQWHQGHG�WR�DOORZ�D�

JRRG�IDLWK�GHIHQVH�LQ�UHOLDQFH�RQ�DQ\�SURYLVLRQ�RI�������WKH�:LUHWDS�$FW��GHVSLWH�WKH�H[SOLFLW�

ODQJXDJH�RI��������G�������������WKDW�DUJXPHQW�LV�XQDYDLOLQJ�´� Diana��1R�������FY������������:/�

��������DW�����³D�VWUDLJKWIRUZDUG�LQWHUSUHWDWLRQ�RI�WKH�SURYLVLRQ�DV�D�ZKROH�VXSSRUWV�WKH�

FRQFOXVLRQ�WKDW�µVWDWXWRU\�DXWKRUL]DWLRQ¶�ZDV�QRW�LQWHQGHG�WR�HQFRPSDVV�DQ�LQWHUQDO�UHIHUHQFH�WR�

DQRWKHU�SURYLVLRQ�RI�7LWOH�,,,�������>EHFDXVH@�>W@KH�WZR�VXEVHFWLRQV�IROORZLQJ�WKDW�FRQWDLQLQJ�WKH�

µVWDWXWRU\�DXWKRUL]DWLRQ¶�ODQJXDJH�FRQWDLQ�LQWHUQDO�FURVV�UHIHUHQFHV�WR�VSHFLILF�SURYLVLRQV�RI�7LWOH�

,,,��SURYLGLQJ�WKHP�JRRG�IDLWK�GHIHQVHV���,I�&RQJUHVV�KDG�LQWHQGHG�WR�SURYLGH�D�JRRG�IDLWK�

GHIHQVH�IRU�WKH�ODZ�HQIRUFHPHQW�H[FHSWLRQ��LW�ZRXOG�KDYH�VLPLODUO\�SURYLGHG�D�VSHFLILF�VWDWXWRU\�

UHIHUHQFH�WR�����������D���LL��LQ��������G��´��

$FFRUGLQJO\��GHIHQGDQWV�FDQQRW�UHO\�RQ�WKH�³JRRG�IDLWK´�GHIHQVH�LQ�WKH�ZLUHWDSSLQJ�

VWDWXWHV�WR�DYRLG�OLDELOLW\��

&�� &RQVWLWXWLRQDOLW\�RI�:LUHWDS�6WDWXWHV�

'HIHQGDQWV¶�GHIDXOW�SRVLWLRQ�LV�WKDW�WKH\�DUH�HQWLWOHG�WR�VXPPDU\�MXGJPHQW�RQ�WKH�ZLUHWDS�

FODLPV�EHFDXVH�WKH�WRUWLRXV�SXUSRVH�H[FHSWLRQV�WR�VLQJOH�SDUW\�FRQVHQW�LQ�WKH�IHGHUDO�DQG�'�&��

ZLUHWDS�VWDWXWHV�����YLRODWH�WKH�)LUVW�$PHQGPHQW��DQG�����DUH�XQFRQVWLWXWLRQDOO\�YDJXH��

�������������������������������������������������
�

���6XEVHFWLRQ�����L��SHUWDLQV�WR�WKH�LQWHUFHSWLRQ�RI�FRPPXQLFDWLRQV�RI�³FRPSXWHU�WUHVSDVVHUV´��
VXEVHFWLRQ�����M��FRQFHUQV�LQWHUFHSWLRQV�E\�SURYLGHUV�LQ�UHVSRQVH�WR�DQ�RUGHU�IURP�D�IRUHLJQ�
JRYHUQPHQW��DQG�VXEVHFWLRQ�����DSSOLHV�WR�WKH�GLVFORVXUH�RI�FRPPXQLFDWLRQ�E\�SHUVRQV�RU�HQWLWLHV�
³SURYLGLQJ�DQ�HOHFWURQLF�FRPPXQLFDWLRQ�VHUYLFH�WR�WKH�SXEOLF������8�6�&�������������L���
��������M������������
�
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��� )LUVW�$PHQGPHQW�

7KH�)LUVW�$PHQGPHQW�SURKLELWV�ODZV�³DEULGJLQJ�WKH�IUHHGRP�RI�VSHHFK�´�8�6��&RQVW��

DPHQG��,���/DZV�UHJXODWLQJ�VSHHFK�RQ�WKH�EDVLV�RI�FRQWHQW�DUH�VXEMHFW�WR�³VWULFW�VFUXWLQ\�´�ZKLFK�

UHTXLUHV�WKH�JRYHUQPHQW�WR�VKRZ�WKDW�WKH�UHVWULFWLRQV�DUH�³QDUURZO\�WDLORUHG´�WR�SURPRWH�D�

³FRPSHOOLQJ�VWDWH�LQWHUHVW�´�Reed v. Town of Gilbert������6��&W������������������������ZKLOH�

ODZV�WKDW�DUH�FRQWHQW�QHXWUDO�DUH�VXEMHFW�WR�³LQWHUPHGLDWH�VFUXWLQ\�´�ZKLFK�UHTXLUHV�WKDW�WKH�

UHVWULFWLRQV�EH�³QDUURZO\�WDLORUHG´�WR�DGYDQFH�D�³VLJQLILFDQW�JRYHUQPHQW�LQWHUHVW�´�McCullen v. 

Coakley������8�6�������������������������$�ODZ�LV�FRQWHQW�EDVHG�LI�LW�IDFLDOO\�GHWHUPLQHV�ZKHWKHU�

VSHHFK�LV�WR�EH�UHJXODWHG�E\�UHIHUHQFH�WR�LWV�FRQWHQW�RU�LI�LW�LV�IDFLDOO\�QHXWUDO�EXW�ZDV�QRQHWKHOHVV�

PRWLYDWHG�E\�WKH�JRYHUQPHQW¶V�GLVDJUHHPHQW�ZLWK�D�SDUWLFXODU�PHVVDJH���Reed������6��&W��DW�

��������

'HIHQGDQWV�DUJXH�WKDW�WKH�WRUWLRXV�SXUSRVH�H[FHSWLRQV�WR�VLQJOH�SDUW\�FRQVHQW�LQ�WKH�

ZLUHWDSSLQJ�VWDWXWHV�YLRODWHV�WKH�)LUVW�$PHQGPHQW�EHFDXVH�����WKH\�DUH�QRW�FRQWHQW�QHXWUDO��

WULJJHULQJ�VWULFW�VFUXWLQ\��DQG�����WKH\�IDLO�VWULFW�VFUXWLQ\�EHFDXVH�WKHUH�LV�QR�³FRPSHOOLQJ�LQWHUHVW´�

RU��HYHQ�LI�WKHUH�LV�D�FRPSHOOLQJ�LQWHUHVW��WKH�ODZ�LV�QRW�³QDUURZO\�WDLORUHG�WR�DFKLHYH�WKDW�

LQWHUHVW�´���0RW��DW����������,Q�WKH�DOWHUQDWLYH��GHIHQGDQWV�DUJXH�WKDW�WKH�H[FHSWLRQ�IDLOV�WKH�

WDLORULQJ�SURQJ�RI�LQWHUPHGLDWH�VFUXWLQ\�����See�0RW��DW��������5HSO\�DW������

7KH�ILUVW�TXHVWLRQ�LV�ZKHWKHU�WKH�WRUWLRXV�SXUSRVH�H[FHSWLRQ�LV�³FRQWHQW�EDVHG´�RU�

³FRQWHQW�QHXWUDO�´��³*RYHUQPHQW�UHJXODWLRQ�RI�VSHHFK�LV�FRQWHQW�EDVHG�LI�D�ODZ�DSSOLHV�WR�

SDUWLFXODU�VSHHFK�EHFDXVH�RI�WKH�WRSLF�GLVFXVVHG�RU�WKH�LGHD�RU�PHVVDJH�H[SUHVVHG´�RU�LI�WKH�ODZ�LV�

³IDFLDOO\�FRQWHQW�QHXWUDO�´�EXW�³FDQQRW�EH�µMXVWLILHG�ZLWKRXW�UHIHUHQFH�WR�WKH�FRQWHQW�RI�WKH�

UHJXODWHG�VSHHFK�¶�RU�WKDW�>ZDV@�DGRSWHG�E\�WKH�JRYHUQPHQW�µEHFDXVH�RI�GLVDJUHHPHQW�ZLWK�WKH�

PHVVDJH�>WKH�VSHHFK@�FRQYH\V�¶´��Reed������6��&W��DW�������TXRWLQJ�Ward v. Rock Against 

Racism,�����8�6������������������. �$V�GHIHQGDQWV�DFNQRZOHGJH��³>F@RXUWV�DQDO\]LQJ�
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LQWHUFHSWLRQ�VWDWXWHV�KDYH�JHQHUDOO\�FRQVLGHUHG�WKHP�FRQWHQW�QHXWUDO�DQG�WKXV�VXEMHFW�WR�

LQWHUPHGLDWH�VFUXWLQ\�´���0RW��DW�����FLWLQJ�American Civil Liberties Union of Illinois v. Alvarez��

����)��G������������WK�&LU��������DQG�Martin v. Gross������)��6XSS���G����������'��0DVV��

����������'HIHQGDQWV�DUJXH��KRZHYHU��WKDW�WKH�WRUWLRXV�SXUSRVH�OLPLWDWLRQ�RQ�VLQJOH�SDUW\�FRQVHQW�

LV�QHFHVVDULO\�³FRQWHQW�EDVHG�´�DW�OHDVW�ZKHUH��DV�KHUH��WKH�DOOHJHG�SXUSRVH�LV�WR�FRPPLW�D�EUHDFK�

RI�ILGXFLDU\�GXW\���$V�GHIHQGDQWV�H[SODLQ�LW��DQ�LQWHQGHG�EUHDFK�RI�ILGXFLDU\�GXW\�FRXOG�RQO\�KDYH�

RFFXUUHG�LI�0DDVV�LQWHQGHG�WR�UHFRUG�DQG�GLVFORVH�RUDO�FRPPXQLFDWLRQV�FRQWDLQLQJ�FRQILGHQWLDO�

LQIRUPDWLRQ��EXW�LQ�³LQ�RUGHU�WR�GHWHUPLQH�ZKHWKHU�DQ�RUDO�FRPPXQLFDWLRQ�FRQWDLQV�FRQILGHQWLDO�

LQIRUPDWLRQ��LWV�FRQWHQW�PXVW�EH�DQDO\]HG�DQG�LWV�VXEVWDQFH�GLVWLQJXLVKHG�IURP�QRQ�FRQILGHQWLDO�

LQIRUPDWLRQ�´���0RW��DW�������%XW��³>D@�ODZ�LV�QRW�FRQVLGHUHG�µFRQWHQW�EDVHG¶�VLPSO\�EHFDXVH�D�

FRXUW�PXVW�µORRN�DW�WKH�FRQWHQW�RI�DQ�RUDO�RU�ZULWWHQ�VWDWHPHQW�LQ�RUGHU�WR�GHWHUPLQH�ZKHWKHU�D�

UXOH�RI�ODZ�DSSOLHV�¶´��Am. Civil Liberties Union of Illinois v. Alvarez������)��G������������WK�

&LU���������TXRWLQJ�Hill v. Colorado,�����8�6���������������������$FFRUGLQJO\��WKH�&RXUW�

FRQFOXGHV�WKDW�WKH�WRUWLRXV�SXUSRVH�H[FHSWLRQV�WR�VLQJOH�SDUW\�FRQVHQW�LQ�WKH�ZLUHWDSSLQJ�VWDWXWHV�

DUH�FRQWHQW�QHXWUDO��

)RU�D�FRQWHQW�QHXWUDO�VWDWXWH�WR�VXUYLYH�LQWHUPHGLDWH�VFUXWLQ\��LW�PXVW�EH�³QDUURZO\�

WDLORUHG�WR�VHUYH�D�VLJQLILFDQW�JRYHUQPHQW�LQWHUHVW�DQG�OHDYH�RSHQ�DPSOH�DOWHUQDWLYH�FKDQQHOV�RI�

FRPPXQLFDWLRQ�´��Act Now to Stop War & End Racism Coal. v. District of Columbia������)���G�

����������'�&��&LU����������7KH�ZLUHWDSSLQJ�VWDWXWHV�VDWLVI\�ERWK�UHTXLUHPHQWV���7KH�VLJQLILFDQW�

JRYHUQPHQW�LQWHUHVW�LV�WKH�GHWHUUHQFH�RI�FULPLQDO�RU�WRUWLRXV�DFWV�VXFK�DV�EODFNPDLO�WKDW�DUH�

IDFLOLWDWHG�E\�VHFUHW�ZLUHWDSV���7KH�H[FHSWLRQ�LV�QDUURZO\�WDLORUHG�WR�WKDW�HQG�DV�LWV�VFRSH�

SUHFLVHO\�WUDFNV�WKH�EHKDYLRU�WKH�JRYHUQPHQW�KDV�D�VLJQLILFDQW�LQWHUHVW�LQ�GHWHUULQJ���)LQDOO\��WKH�

H[FHSWLRQV�OHDYH�RSHQ�DPSOH�DOWHUQDWLYH�PHDQV�RI�FRPPXQLFDWLRQ�DV�GHIHQGDQWV�PD\�FRQWLQXH�WR�
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JDWKHU�QHZV�IURP�WKHLU�VRXUFHV��MXVW�QRW�E\�XVLQJ�VHFUHW�UHFRUGLQJV�ZKHQ�VXFK�UHFRUGLQJV�DUH�IRU�

D�FULPLQDO�RU�WRUWLRXV�SXUSRVH����

��� 8QFRQVWLWXWLRQDO�9DJXHQHVV�

'HIHQGDQWV�DOVR�DUJXH�WKDW�WKH�WRUWLRXV�SXUSRVH�H[FHSWLRQV�WR�VLQJOH�SDUW\�FRQVHQW�LQ�WKH�

ZLUHWDS�VWDWXWHV�DUH�XQFRQVWLWXWLRQDOO\�YDJXH����

8QGHU�WKH�)LIWK�$PHQGPHQW�YDJXHQHVV�GRFWULQH��D�VWDWXWH�LV�XQFRQVWLWXWLRQDOO\�YDJXH�LI�LW�

³IDLOV�WR�SURYLGH�D�SHUVRQ�RI�RUGLQDU\�LQWHOOLJHQFH�IDLU�QRWLFH�RI�ZKDW�LV�SURKLELWHG>@�RU�LV�VR�

VWDQGDUGOHVV�WKDW�LW�DXWKRUL]HV@�RU�HQFRXUDJHV�VHULRXVO\�GLVFULPLQDWRU\�HQIRUFHPHQW�´��United 

States v.�Williams������8�6��������������������+RZHYHU��³SHUIHFW�FODULW\�DQG�SUHFLVH�JXLGDQFH�

KDYH�QHYHU�EHHQ�UHTXLUHG�HYHQ�RI�UHJXODWLRQV�WKDW�UHVWULFW�H[SUHVVLYH�DFWLYLW\�´��Ward v. Rock 

Against Racism,�����8�6���������������������

'HIHQGDQWV�DVVHUW�WKDW�WKH�WRUWLRXV�SXUSRVH�H[FHSWLRQ�IDLOV�WR�JLYH�IDLU�QRWLFH�EHFDXVH�LW�

UHTXLUHV�WKHP�³WR�LQGHSHQGHQWO\�DQDO\]H�HYHU\�IHGHUDO�VWDWXWH�DORQJ�ZLWK�WKH�VWDWXWHV�DQG�

FRPPRQ�ODZ�WRUWV�RI�D�MXULVGLFWLRQ´�LQ�UHODWLRQ�WR�WKHLU�UHFRUGLQJ�DFWLYLWLHV����0RW��DW�������

'HIHQGDQWV¶�DUJXPHQW�LV�UHMHFWHG�IRU�WZR�UHDVRQV����

)LUVW��GHIHQGDQWV¶�DUJXPHQW�LV�QRW�UHDOO\�DERXW�WKH�³YDJXHQHVV´�RI�WKH�WHUP�³WRUWLRXV�

SXUSRVH�´��$�VWDWXWH�LV�RQO\�XQFRQVWLWXWLRQDOO\�YDJXH�LI�LWV�WHUPV�DUH�³¶VR�YDJXH�WKDW�PHQ�RI�

FRPPRQ�LQWHOOLJHQFH�PXVW�QHFHVVDULO\�guess�DW�LWV�PHDQLQJ�DQG�GLIIHU�DV�WR�LWV�DSSOLFDWLRQ�¶´��

United States v. Lanier������8�6�������������������HPSKDVLV�DGGHG���TXRWLQJ�Connally v. 

General Constr. Co.,�����8�6���������������������+HUH��GHIHQGDQWV�DUH�QRW�FODLPLQJ�WKDW�WKH\�

KDYH�WR�³JXHVV´�DW�WKH�PHDQLQJ�RI�³WRUWLRXV�SXUSRVH�´��5DWKHU�WKH\�DUH�REMHFWLQJ�WR�WKH�EUHDGWK�RI�

WKH�VWDWXWH¶V�H[FHSWLRQ�WR�WKH�RQH�SDUW\�FRQVHQW�UXOH���

6HFRQG��WKHUH�LV�QR�OHJDO�DXWKRULW\�WKDW�VXSSRUWV�DQ�DUJXPHQW�WKDW�WKH�WHUP�³WRUWLRXV�

SXUSRVH´�LV�XQFRQVWLWXWLRQDOO\�YDJXH���2Q�WKH�FRQWUDU\��WKH�6HYHQWK�&LUFXLW�H[SOLFLWO\�UHMHFWHG�WKH�
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DUJXPHQW�LQ�United States v. Edelson��ZKHUH�LW�VWDWHG��³ZH�DUH�QRW�SHUVXDGHG�E\�WKH�DSSHOODQW¶V�

FODLP�WKDW�WKH�WHUPV�µFULPLQDO�¶�µWRUWLRXV¶�DQG�µLQMXULRXV�DFW¶�DUH�VR�YDJXH�WKDW�µPHQ�RI�FRPPRQ�

LQWHOOLJHQFH�PXVW�QHFHVVDULO\�JXHVV�DW��WKHLU��PHDQLQJ�DQG�GLIIHU�DV�WR��WKHLU��DSSOLFDWLRQ�¶��������

>:@H�ILQG�WKH�VWDWXWH�WR�EH�VXIILFLHQWO\�H[SOLFLW�WR�µLQIRUP�WKRVH�ZKR�DUH�VXEMHFW�WR�LW�ZKDW�

FRQGXFW�RQ�WKHLU�SDUW�ZLOO�UHQGHU�WKHP�OLDEOH�WR�LWV�SHQDOWLHV�¶´�������)��G��������������WK�&LU��

�������TXRWLQJ�Connally v. General Constr. Co�������8�6��DW����������

$FFRUGLQJO\��GHIHQGDQWV¶�YDJXHQHVV�FKDOOHQJH�WR�WKH�WRUWLRXV�SXUSRVH�H[FHSWLRQ�LV�

ZLWKRXW�PHULW��

9,�� &,9,/�&2163,5$&<�
�
$�FLYLO�FRQVSLUDF\�UHTXLUHV�³����DQ�DJUHHPHQW�EHWZHHQ�WZR�RU�PRUH�SHUVRQV�����WR�

SDUWLFLSDWH�LQ�DQ�XQODZIXO�DFW��DQG�����DQ�LQMXU\�FDXVHG�E\�DQ�XQODZIXO�RYHUW�DFW�SHUIRUPHG�E\�

RQH�RI�WKH�SDUWLHV�WR�WKH�DJUHHPHQW�SXUVXDQW�WR��DQG�LQ�IXUWKHUDQFH�RI��WKH�FRPPRQ�VFKHPH�´�

Saucier v. Countrywide Home Loans,����$��G�����������'�&���������TXRWLQJ�Paul v. Howard 

Univ.,�����$��G�����������'�&�����������&LYLO�FRQVSLUDF\�³LV�D�PHDQV�IRU�HVWDEOLVKLQJ�YLFDULRXV�

OLDELOLW\�IRU�WKH�XQGHUO\LQJ�WRUW�´��Id. �LQWHUQDO�TXRWDWLRQ�PDUNV�RPLWWHG����7KXV��³OLDELOLW\�IRU�FLYLO�

FRQVSLUDF\�GHSHQGV�RQ�SHUIRUPDQFH�RI�VRPH�XQGHUO\LQJ�WRUWLRXV�DFW�´��Id���LQWHUQDO�TXRWDWLRQ�

PDUNV�RPLWWHG���

7KH�FRPSODLQW�DOOHJHV�WKDW�GHIHQGDQWV�DUH�OLDEOH�IRU�FLYLO�FRQVSLUDF\�WR�FRPPLW�WKH�

XQGHUO\LQJ�WRUWV�RI�³WUHVSDVV��IUDXGXOHQW�PLVUHSUHVHQWDWLRQ��XQODZIXO�ZLUHWDS��DQG�WR�EUHDFK�

�������������������������������������������������
�

���'HIHQGDQWV�UHO\�RQ�D�6L[WK�&LUFXLW�FDVH��Boddie v. Am. Broadcast Cos.��EXW�WKH�KROGLQJ�LQ�WKDW�
FDVH�ZDV�OLPLWHG�WR�ILQGLQJ�WKH�WHUP�³LQMXULRXV´�WR�EH�XQFRQVWLWXWLRQDOO\�YDJXH�������)��G������
������WK�&LU����������7KH�WHUP�LQMXULRXV�QR�ORQJHU�DSSHDUV�LQ�WKH�)HGHUDO�:LUHWDS�$FW���$QG�
ZKLOH�GHIHQGDQWV�PD\�EH�ULJKW��DV�SODLQWLIIV�DFNQRZOHGJH��WKDW�WKH�³LQMXULRXV�DFW´�ODQJXDJH�LQ�WKH�
'�&��:LUHWDS�$FW�LV�XQFRQVWLWXWLRQDOO\�YDJXH��see�0RW��DW�����FLWLQJ�Boddie������)��G�DW�������
2SS��DW������SODLQWLIIV¶�FODLP�GRHV�QRW�UHO\�RQ�WKDW�H[FHSWLRQ����
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ILGXFLDU\�GXWLHV�´���&RPSO���������������'HIHQGDQWV�VHHN�VXPPDU\�MXGJPHQW�RQ�WKH�FLYLO�

FRQVSLUDF\�FODLP�RQ�WKH�JURXQG�WKDW�WKH\�DUH�HQWLWOHG�WR�VXPPDU\�MXGJPHQW�RQ�DOO�RI�WKH�

XQGHUO\LQJ�WRUWV����See�0RW��DW�������$OWKRXJK�WKH�&RXUW�KDV�JUDQWHG�VXPPDU\�MXGJPHQW�RQ�WKH�

WUHVSDVV�DQG�EUHDFK�RI�ILGXFLDU\�GXW\�FODLPV��LW�KDV�GHQLHG�VXPPDU\�MXGJPHQW�RQ�SODLQWLIIV¶�

FODLPV�IRU�IUDXGXOHQW�PLVUHSUHVHQWDWLRQ�DQG�XQODZIXO�ZLUHWDSSLQJ���$FFRUGLQJO\��SODLQWLIIV¶�FLYLO�

FRQVSLUDF\�FODLP�PD\�SURFHHG�DV�WR�WKRVH�WRUWV����

&21&/86,21�

$FFRUGLQJO\��DQG�IRU�WKH�UHDVRQV�VWDWHG�DERYH��GHIHQGDQWV¶�PRWLRQ�IRU�VXPPDU\�MXGJPHQW�

LV�JUDQWHG�LQ�SDUW�DQG�GHQLHG�LQ�SDUW���'HIHQGDQWV�DUH�HQWLWOHG�WR�VXPPDU\�MXGJPHQW�ZLWK�UHVSHFW�

WR�SODLQWLIIV¶�FODLPV�IRU�WUHVSDVV�DQG�EUHDFK�RI�ILGXFLDU\�GXW\��EXW�QRW�ZLWK�UHVSHFW�WR�SODLQWLIIV¶�

FODLPV�IRU�IUDXGXOHQW�PLVUHSUHVHQWDWLRQ��XQODZIXO�ZLUHWDSSLQJ��DQG�FLYLO�FRQVSLUDF\���$�VHSDUDWH�

2UGHU�DFFRPSDQLHV�WKLV�0HPRUDQGXP�2SLQLRQ����

�
�
�
BBBBBBBBBBBBBBBBBBBBBBB�
(//(1�6��+89(//(�
8QLWHG�6WDWHV�'LVWULFW�-XGJH�

�

'DWH���0DUFK����������

Case 1:17-cv-01047-ESH   Document 83   Filed 03/31/20   Page 44 of 44


	2020-03-31 (DE 82) Order granting in part and denying in part motion for summary judgment.pdf
	2020-03-31 CALLI LAW Memo Initial Analysis Regarding Summary Judgment Order.pdf
	2020-03-31 [De 83] Memorandum Order on SJ.pdf

