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PROCEEDI NGS

(On the record at 5:56 p.m)

THE COURT: Is there anything that

address before we move on to the Rule 50

we need to

moti ons? Let me

go ahead and get the scorecard for tonorrow.

M. Mont ecal vo, M. Dean, what's the plan for i

t he morni ng?

MR. MONTECALVO: Your Honor, we have one witness

who may be about as brief as what we just

what we just saw here today.

vi ewed here --

We have M. Campbel | by video deposition. I

believe the run time on that is about 20
t hen have another video deposition, Ms.

Comerford. The run time on that is 55 m

m nut es. We
JoAnne

nut es. We wi l

n

have Ms. Boyd testify by reading a deposition transcript;

t hat should take approximately three m nutes. W expect

two other |ive witnesses who will be fairly brief, 20

m nut es, perhaps, each.

We will have video deposition of Scott Foval.

That was not on our witness |list, Your Honor, but we

found out |last night that the plaintiffs

wer e not going

to call M. Foval. The designations have been in and

subm tted and, so, we thought it was important for the

jury to have that designation made and that transcri pt

conme in.
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THE COURT: Do you know what t hat

run time is?

MVR. MONTECALVO: | think the run time is about an

hour and ten. The last time | checked |
hour and ten. There may be some vi deos

as extensive as what we saw today. And,

think it was an
in there but not

Your Honor, we

al so had on our exhibit list a video designation for

Carol Martinson, and the video deposition of Maxine

Canmpbell. We informed the plaintiff's counsel yesterday

t hat we were not going to call those two witnesses by

vi deo deposition, in order to give them

use those designations in their case in

an opportunity to

chi ef . We do not

plan to call those two witnesses. And there, perhaps, is

one nmore live witness or possibly two.
THE COURT: Okay.

VR. MONTECALVO: Maybe a coupl e

hours.

THE COURT: \What you've given nme so far sounds

li ke it would take us to about the lunch break. Are you

going to finish your evidence tomorrow?

MR. MONTECALVO: | thought the run time would be

alittle bit Ionger than that, Your Honor. But if that's

what Your Honor was cal culating then it

does -- we do

anticipate, then, there is a good chance we will be

finished with our evidence tonmorrow.

THE COURT: Okay. | went through that whole

exercise so we can plan to know whet her

there's a
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possibility for a charge conference tomorrow before the
end of the day. It sounds |like there at least is a
reasonabl e possibility that there will be. So we will be
prepared for that, and | urge all of you to be prepared
for that as well.

MR. MONTECALVO: Thank you, Your Honor.

THE COURT: Okay. Any other issues before we nove
on to the Rule 50 notions?

MR. MONTECALVOQ: Not from the defendants, Your
Honor .

MR. SASSER: No, Your Honor.

THE COURT: Okay. It was nmentioned during the
bench conference that there would be Rule 50 notions by
t he defendants. M . Dean, |let me hear from you

VR. DEAN: Your Honor, we've prepared a short
menmor andum May we approach and hand it up?

THE COURT: You may.

M. Dean, you may proceed. Il will read your
memor andum | at er. I won't read while you're talking.

You may go ahead.

MR. DEAN: Sure, Your Honor. Your Honor, we nove
under Rule 50 for a directed verdict. There are three
different bases | would like to discuss with the Court.
| will take them out of order fromthe brief and start,

first, with publication. Sinply, Your Honor, the only
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evidence that was elicited by the plaintiff was that
Videos | and Il were published by Project Veritas Action
Fund. They haven't established any basis to make Janes
O Keefe, as an officer, vicariously libel to pierce the
corporate veil. They haven't shown any basis to pierce
-- to the second corporation, or nonprofit entity, as
Project Veritas. They've only show shown that Project
Veritas and M. O Keefe knew the videos woul d be
published. That's not publication. So, for that basis,
we ask that a directed verdict be entered in favor of

\V/ g O Keefe and the entity Project Veritas because there
simply is no evidence of publication.

The second basis, Your Honor, is on the issue of
"actual malice." Now, Your Honor, | know that you have
provisionally ruled that Ms. Teter is a limted purpose
public figure. But what | would point out to the Court
is even if in the Court's m nd additional evidence could
-- that will come in in the defendant's case could still
bear on that issue here, Ms. Teter is going to be
required to prove actual malice in this case even if
she's not a public figure.

As the Fourth Circuit and Supreme Court have made
very clear, if a party seeks presumed and punitive
damages and a publication relates to an issue of public

concern, whether or not the plaintiff is a public figure
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t hey must prove actual malice. And in the verdict sheet
t hat was submtted to Your Honor the only types of
damages that Ms. Teter seeks are presumed damages and
punitive damages. So she will have to prove actua
mal i ce regardl ess of how the Court rules on the limted
pur pose public figure issue.

Your Honor, Ms. Teter hasn't come forward in her
case in chief with evidence of actual malice. And as the
Supreme Court gave guidance in the Liberty Lobby case, on
a directed verdict motion the court takes into account
t he burden of proof. Here the burden of proof for actual
malice is clear and convincing evidence. Ms. Teter has
to forecast or, at this point, has to have presented
cl ear and convincing evidence of actual malice, and she
has not done it.

Your Honor, "actual malice" is a subjective
st andar d. It measures the defendant's subjective nmental
state. That has been repeated over and over by the
Fourth Circuit and the Supreme Court. It is a standard
t hat says that plaintiff cannot be held to -- defendant
can't be found to have acted with actual malice unless
t hey knew what they published was false or acted with
reckl ess disregard. Now "reckl ess disregard"” is
confusing nomencl ature because, usually, we hear that

| anguage in the parlance of negligence. But, again, the
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Fourth Circuit has reiterated over and over that
"reckless disregard” in an actual malice sense means the
def endant har bored serious, subjective doubts about the
truth of what they published.

W t hout actually knowi ng or having serious
subj ective doubts about the publication, a defendant
cannot be held to have actual malice. Even if a
def endant is confused -- in this case, if Foval was
speaki ng of someone el se and the defendants interpreted
hi m as speaki ng about Teter. Taking a reasonable,
alternative -- choosing one of the varying alternative
interpretations is not sufficient to get to the jury on
actual malice, so says the Fourth Circuit.

What they have put on in ternms of evidence, Your
Honor, is evidence of negligence. They have put on
evi dence that says that Project Veritas Action Fund did
not have anyone investigate or check the truth of what
was being stated. They've put on evidence that says,
wel | , perhaps M. Foval exaggerated. That's it. That's
the sum total of --

THE COURT: Let me stop you for a second, because
there's some case law -- and | don't have the case right
here in front of me. But it says that this actual malice
standard can be met if the defendant could have | earned

that the thing being published was false fromreadily
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avail able information. How does that fit into your
argument ?

MR. DEAN: Two points, Your Honor. In New York
versus -- New York Times versus Sullivan, which is the
sem nal actual malice case, the New York Times had in its
own files reporting it had done that disproved
representations that were made in an advertisement. And
the Supreme Court said that having that information in
its own files was not actual malice.

So what the Fourth Circuit has also said over and
over, Your Honor, is that the mere failure to
investigate, or to inquire into the truth of a matter, is
not actual malice. There used to be a standard of
journalistic norms, there used to be a standard of
i nvestigation, and that was rejected by the Supreme Court
in Harte-Hanks.

THE COURT: Well that's not quite answering ny
guestion though. Because, like, in New York Times v
Sullivan you have a situation where there was information
that they had in the file that would call into question
what think were publishing but didn't necessarily refute
what they were publishing. The standard that | remenber
-- and I wish | had the case right here in front of me,
and | don't. But | believe that it is a case under North

Carolina | aw that says that the actual malice standard is
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met if there is readily available information that would

in fact refute the

thing that is about to be published

and, therefore, could prevent the publication.

How does that standard fit into the evidence

that's been presented here?

MR. DEAN:
Video I1I. Because
evidence i s the abi

evi scerate the fail

Court's guidance that

| would say that it can only impact

if you say that the readily

lity to call the party then

avai |l abl e

you

ure -- the Fourth Circuit and Supreme

failure to investigate is not

actual malice. So if you're going to apply that standard

it can only apply to Video Il where, if the Court says

Ms . Teter's deni al

was in and of itself a basi

publish then that would affect Video II

S not to

But, of course, we would argue that the story here

-- even if Ms. Teter had denied that she was one of

M. Foval's activists, that doesn't underm ne the val ue
of the reporting. The story is that M. Foval took
credit -- that a highly placed denocratic operative took
credit for Ms. Teter. And that has relevance in the
news even if Ms. Teter denies it.

And M. Hart sock testified -- this is the only
evi dence on this point in the record. He testified that
as an undercover journalist what he would -- he would not
have found a denial credible because he did not have a
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relationship with Ms. Teter that, for this type of

i nformation, would have |led her to give a credible,
truthful answer. Because it takes fostering a
relationship over a period of time in order to get this
type of information fromthe individuals that they

i nvesti gate.

But | would say, Your Honor, again, if the readily
avail able information -- they haven't put any forward.
They haven't put forward any readily avail able
information in this case that would have di sproved what
M. Foval said. The cl osest they've come is said that
Ms. Teter made a public denial to the New York Times
and, of course, that was after Video | was published. So
the video that has the operative statements in it, the
statements that Your Honor has said you are considering
sending to the jury, that was already published before
t hat deni al .

Again, | would just reiterate that the Fourth
Circuit has said over and over in the Hatfield case, and
t hey have said it in the Horn case that we cite in our
brief, and they've said it in Carr, that the mere failure
to investigate is not actual malice. All that they have
presented is evidence of failure to investigate.

The other thing that | would say, Your Honor, is

that if the failure to call someone, or the failure to
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investigate is actual malice, then there's no nore

di stinction between act
standard. They're one
there is obviously an i
First Amendnment provide
mere failure to make a
held to be actual malic

evi scer at ed.

ual malice and the negligence

and the same. So there is a --
mportant distinction that the

S in these situations. I f the

call and to investigate is somehow

e then that distinction is

Your Honor, the burden of proof can't be ignored

in these cases. The Fi
hei ght ened burden for p
situation. And, again,
t hat burden must be con
a scintilla of evidence
be enough evi dence that
cl ear and convincing pr

far.

rst Amendment requires a

laintiffs in Ms. Teter's

t he Supreme Court has gui ded that
sidered on a directed verdict. So
isn't sufficient. There has to

a reasonable juror could find

oof from what has been i nduced so

The ot her evidence that is in the record, Your

Honor, that is the nost
the testimony of the in
directly, did you belie
about Ms. Teter? And

did. It was based on t
It was al so based on th

statements were made.

rel evant and the most on point is
vesti gator. He was asked
ve that M. Foval was talking

he sai d, unequivocally, yes,

he statements that M. Foval made.
e timng and context of when those

That meeting occurred only three
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days after Ms. Teter was at the rally and, as the
investigator testified, within hours of it being a hot
headl i ne. So for a juror to find that there is evidence
of actual malice they would have throw that testimny out
t he wi ndow and they would have to be instructed that the
failure to investigate anmounts to actual malice, and
that's not the | aw.

So, for that reason, Your Honor, as to any of the
def endants who remain in the case, aside fromthe

publication, Ms. Teter has not met her burden of proof.

She's presented -- she's had her day. She' s presented
all the evidence she wanted to present. She coul d have
presented Scott Foval. She could have presented Joe

Hal derman. She coul d have presented Russ Verney. All of
this testimony was ready to go and Your Honor read it.
She didn't put it forward. Al'l she has is the failure to
make a phone call to Ms. Teter. And if that is actual
mal i ce, Your Honor, then there is no such thing as actual
mal i ce. Because the Fourth Circuit and the Supreme Court
have said over and over that the failure to investigate,
or the failure to look into the truth of the matter is
not actual malice.

Your Honor, | think the constitutional role that a
court holds in a case like this is extraordinarily

i mportant. Another thing that you read in all of the
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jurisprudence on First Amendment and actual malice cases
is the independent role that the judiciary holds in
evaluating the entire record to see if the constitutional
actual malice has been shown. And it's because it is an
issue that is so easy to slip up on as a juror

In this case we've seen hours of testimony about
Ms. Teter that have nothing to do with our publications
but that could engender synpathy. W' ve seen hours of
testi mony about the defendant's journalism methods which
don't bear on actual malice but that could, for some
peopl e, engender feelings -- prejudicial feelings.

The court's role in these cases is extrenely
i mportant. | know that Rule 50 relief is not the norm
Your Honor, but this is not the normal case. This is a
case where it is undisputed that the journalists believed
they were reporting truthfully what was said. That's the
only evidence. That's the only evidence that the Court
has before it. It is undi sputed that they fervently
bel i eved that what they were reporting was true. And if
that in that scenario, with actual malice, | don't know
of any case -- | don't know of any case |like that in al
of the jurisprudence.

THE COURT: MWhat's your third ground?

MR. DEAN:  Your Honor, the third issue is the

i ssue of whether each of the videos amounts to defamation
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per se. As you know, Your Honor, the statenments the
plaintiff argues that are the defamation are, one, the
i mplication that she's mentally ill or homel ess; and,
two, the inmplication that she was paid to instigate
violence at the rally.

Your Honor, | agree with Your Honor's anal ysis
that this case only really lends itself to a defamation
per se analysis in that there has been no evidence of
i nnuendo, colloquium or explanatory circunstances that
gi ve nmeaning these videos. But where we disagree -- we
don't disagree. But where we think the analysis goes
with this, Your Honor, is that neither of these videos
actually fits within that category.

So the North Carolina Supreme Court, in a case
t hat we di scussed at summary judgment, in Renw ck versus
News And Observer Conpany, explained that before a
def amati on per se claimcan go to the jury the court has
to make two threshold determ nations. The first
determ nation is the video must be subject to only one
interpretation. The second threshold issue is that if
the video, or if the publication, is subject to only one
interpretation, the court must say whether that
interpretation is defamatory.

As Renwi ck says, it is only after the court has

deci ded the answer to both these questions is affirmative
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that the case should be submtted to the jury of |ibel
per se. So, as to the first question, whether a
publication is susceptible to only one interpretation.
Renwi ck says that when a publication is susceptible to
two interpretations, one defamatory and the other not, it
woul d not support a case of |ibel per se.

Here, if we go to the first statement that

Ms. Teter says is a statenment in Video |, mentally ill
and homel ess. The assertion that the video stated that
Ms. Teter is mentally ill and homel ess may be a

reasonabl e interpretation of the video, Your Honor, but
it certainly is not the only one. W have now watched
that testimony, or that video, several times today. And
what we see is M. O Keefe introducing Ms. Teter, and
we see a scene with M. Foval where he says she was one
of our activists trained to bird-dog, and then he

descri bes bird-dogging.

M. Foval then nmoves. The scene changes to an
obviously different scene. W know it was a scene from
April, not from the September meeting. They're wearing
somet hing different and it's a different scene. And
Mr . Foval tal ks about paying mentally ill people and
wor king with homel ess people over the past 20 years, and
using union members. A very reasonable -- and | think

the best interpretation of that scene is that it is
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descri bi ng other

i nstances of Foval's clai md conduct

just like the rest of the video is.
Foval clainms responsibility for incidents
t hroughout this video. He does it right before the scene

about Ms. Tet er

Wal ker i ncident.

i nvol ving Ms.

this video is sinply that

a bird-dog,

the rally early and ask questi ons.

summary judgment,
only meani ng of
So that

vi deo. \Whet her

the video as suggesting she's nentally ill

Tet er.

t he video,
is one reasonable way to interpret

or

where they're tal king about the Scott

He does it right after the scene

And one plausible way to interpret

Foval is claimng Ms. Teter is

whi ch he describes as being trained to attend

They' ve conceded at

Your Honor, that that -- if that's the

it's not defamatory.
this
not it is also reasonable to interpret

and honmel ess?

It's irrelevant which is a better interpretation. The
only thing that matters on defamation per se is that the
video is subject to nultiple interpretations. And that
takes it out of the world of defamation per se as to

t hose all egations of mental illness and homel essness.

The second statenment is that she was paid to
incite violence at the rally. Now, Your Honor, the word
that | would focus on in that implied statement which is,
| think, the critical word, is -- well the first is "paid

and the second is violent -- "violence." The only place
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in Video | where the notion of payment comes up is when

Foval tal ks about paying mentally ill people to "do
shit,"” which is in the section where he tal ks about
paying mentally ill people, working with homel ess people

over the past 20 years, and calling on union menbers at
hi s need. That is not part of the prior scene where he
was tal king about "she was one of our activists."

So if one interprets that scene of nmental illness
and honmel essness as not applying to the prior scene about
Ms. Teter which, | think, is a reasonable
interpretation, then payment goes by the wayside as well.
Because that only comes in in the scene about M. Foval's
general exploits, not the scene about Ms. Teter being a
bi rd-dog.

The other is violence, paid to incite violence.
Because again, Your Honor, that is interpreting the video
to suggest that Ms. Teter was paid to incite violence.
Even if that is a reasonable interpretation of the video,
it certainly is not the only potential interpretation of
t he video. In fact, to take that interpretation of the
vi deo, one has to ignore Foval's own statenments. Foval
says she was an activist who was trained up to bird-dog.
Bi rd-doggi ng means to train someone to arrive early at a

rally and ask questions. That's all he says about bird-

doggi ng.
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So to make a leap fromthere to that is inciting
vi ol ence, one -- if one could make that leap it would
have to ignore Foval's own | anguage. And, again, the
poi nt under Renwi ck's teaching is not that the court is
tasked with determ ning which is the best interpretation.
lt's alnmost |ike summary judgment where the court isn't
determ ning the evidence, it's jut determ ning whether
there are disputes between the evidence. For defamati on
per se, the court isn't determ ning which interpretation
is best. It's just determning if there are multiple
interpretations. And if there is a non-defamatory
interpretation then it cannot be defamati on per se.

As to Video Il, Your Honor, defamation per se has
to be considered within the four corners of the
publication. That's also explained in detail in Renwi ck.
Video Il does not talk about mental illness and does not
tal k about honmel essness, and it does not talk about
payment. The only way that someone could interpret Video
Il is asserting any of those things would be to inport
concepts from outside of Video Il. And, so, even without
interpreting Video Il at all, it clearly does not support
Ms. Teter's clainms for defamation per se because both of
the inplied statements that she is relying on are based
on subject matter that sinmply isn't present in Video II

So, Your Honor, for these reasons, for the | ack of
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publication, we believe that Project Veritas and

M. O Keefe are entitled to a directed verdict. On the
i ssue of actual malice we believe that any of the

def endants would be entitled to it. And on the issue of
whet her the statements as a matter of |aw are defamation
per se we believe that any of the defendants are al so
entitled to directed verdict in their favor.

THE COURT: Okay. Thank you.

Who's going to answer on behalf of the plaintiff?

VS. WELLS: I am Your Honor.

THE COURT: Ms. Wells.

MS. WELLS: Your Honor, | have not had a chance
to review thoroughly the defendant's brief, so |I'm going
to put that aside and just respond to the -- to the
arguments that M. Dean made here today.

THE COURT: Well M. Dean's given you an awf ul
| ot of a target there. So let's hear fromyou as to what
you have to say about what M. Dean has argued.

MS. WELLS: Yes, Your Honor. "' m happy to take
the arguments in any order Your Honor would |iKke.

t hought | would start with actual malice since it's
somet hing that affects all of the defendants, but |I'm --

THE COURT: That's fine.

MS. WELLS: Okay. Your Honor, we would take

issue with the fact that the only evidence of actual
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malice is the failure to make a phone call

THE COURT: MWhat is the other evidence then?

MS. WELLS: We believe that there is evidence
that -- first of all, and very sinple, M. Hartsock, in
the interview with M. Foval, or in the conversations
with M. Foval, could have easily said "now you mean
Shirley Teter."

THE COURT: Well you say "could have said.” In
ot her words, you're now saying that an el enment of actual
mal i ce, or proof of actual malice, can be fromthe

i nterviewer not having done a good enough job.

MS. WELLS: Your Honor, | don't think that's
sufficient, and that's something that | wanted to take up
as wel | . Actual malice -- the cases -- a |lot of the

cases say "mere failure to investigate,” or "only this
particul ar element is not enough.” As Your Honor
poi nted out, you know, there is case |aw that says where
t he defendant finds apparently reliable information that
contradicts its assertion, you know, it would have a
duty. There are many things that make up actual malice.
So here we have an investigation -- we have an
interview where the interviewer did not take what would
appear to be a very elementary step.
THE COURT: | need to stop you there because

that's one of the things that I've heard recurrently
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t hrough this case that -- the argument troubles me.
MS. WELLS: Okay.

THE COURT: Because the way that | try to analyze

this -- and maybe this is a sinplistic way to do it. I
realize M ke Wall ace is dead. But | think about it in
terms of, well, if Mke Wallace did that, could sonmebody

have sued hin? And if M ke Wall ace conducted an
interview of some person and then that person sued M ke
Wal | ace and CBS all eging, well, there was actual malice
there because M ke Wall ace just didn't ask enough
guestions.

How qui ckly do you think that that case woul d be
t hrown out of court? It just -- it seems to me that that
sort of standard for any type of journalist is one that
eviscerates the First Amendment, doesn't it?

MS. WELLS: Your Honor, | do think it would be
very hard to say to a journalist the fact that you didn't
ask a question is actual malice.

THE COURT: How is it any evidence at all of
actual malice?

MS. WELLS: Your Honor, when we talk about
reckl ess disregard for the truth, or subjective -- and
maybe | should just switch and then come back to this to
show how I think it fits together. \When we talk about

that we | ook at the overall picture. And one of the
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things | thought was most striking was the testinmny that
we heard from M. O Keefe.

The question was put to M. O Keefe -- and |
don't have it written down word for word. But the
guestion was put to M. O Keefe along the lines of, you
know, was Ms. Teter paid to go to the rally to incite
vi ol ence? M. O Keefe, who is one of the defendants,
who is the president of Project Veritas, who was
fundamental in the script that was devel oped for this
video and in what was said and narrated in the video.
M. O Keefe never said no to that question.

You know, he never said -- |I'msorry, Your Honor
He never said yes. He never said she was sent in to
incite violence. He said, instead, | can only repeat
what Scott Foval said. Your Honor, again the cases say
if you have reason to doubt the veracity of your source,
of the person that you're speaking of --

THE COURT: How i s that evidence of doubting the
veracity of his source?

MS. WELLS: Well M. O Keefe is one of the
def endants. He's one of the instrumental forces behind
t he video. If he can't answer whether Ms. Teter was
paid to go in to incite violence -- if he can't answer
t hat, Your Honor, then doesn't that show his subjective

state of m nd?
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THE COURT:

110 percent convinced of

I n other words,

his source has told him then print

actual malice. Again, it seens to

setting a standard

if a journali st

ing it anyway

me t hat

you are

i's

i S not

t he absolute veracity of what

forth that conpletely eviscerates the

First Amendment. Explain to me how you're not.

MS. WELLS: Well, again, Your Honor, it's -- 110
percent, that's far short of that. He didn't say "I
t hink so" or "I believe so."

THE COURT: He wasn't asked that. In the exampl e

t hat you're using,

asked. | mean you're changi ng your

MS. WELLS:

t hi nk he was asked,

you believe that Shirley Teter

that's not what

| didn't mean t

were you paid t

rally to incite violence.

M . O Keef e was

story now.

o, Your

0 go --

Honor .

you know, do

was paid to go to the

THE COURT: So you think he was asked about his
belief, not did -- was Shirley Teter sent to the -- paid
to go to the rally to incite violence. | guess we can
| ook at the transcript.

MS. WELLS: | don't know.

THE COURT: Because earlier | didn't hear the word

"belief" come from
| ook at the transcr

MS. WELLS:

you as to that question.

i pt.

" m sorry, Your

Honor .

But we can

don't

know
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as | stand here. But the point was that he did not feel
confortable answering that question under oath.

THE COURT: Well you've got to define what the
guestion is before it makes any sense in the text of your
argunment .

MS. WELLS: Sur e. And |I'1l get that for you,
Your Honor.

So if we ook at this as a -- as a puzzle that we
put together lots of pieces -- and that's what the cases
have done. One is Erano versus Rolling Stone, where the
court in Virginia took different pieces of actual malice
and said when we assenble all of the cases, all of the
evi dence together, we have that. Here we have O Keefe
saying it's not necessarily nmy obligation to find out if
people are telling the truth. The extent of ny
obligation is to report accurately what people say to us.
There was no -- he didn't say, and make sure | think that
person is credible or evaluate what they're saying.
| nst ead, he says --

THE COURT: How is that different though fromthis
idea that there's no actual malice for a failure to
investigate conmpletely or failure to investigate? In
other words -- he said it in very different words, but
didn't M. O Keefe essentially state what the standard

is? He says we go out there, we interview people, we
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find what

the facts are,

| earn. We don't

what we | earned i

| sn't

di fferent

have an obligation to then go beyond

n our investigation.

the | egal standard just articulated in

wor ds by what M. O Keefe said in the

deposition?

VS. WELLS: No, Your Honor, and | think there's

sever al di

fferent

reasons why. One is | think the

failure to investigate, the cases have said, can be

considered as part of the actual malice. It may not be

sufficient

Honor, is

st andi

t hat - -

part of that is t

sorry, Your

THE COURT:

and we report the facts that we

ng alone. The second part of that, Your

| lost ny train of thought. The second

hat when M. O Keefe -- well okay. I

Honor, | lost my train of thought on that.

That's okay. Go ahead and regroup.

MS. WELLS: But he says, you know, that he

of fered --

wel | |

et me get to that one in a m nute. But

he says, you know, | have no obligation to give the

person I'mwiting about a chance to respond or

i nvesti gat

story is about

Honor's point

e what

they say to a third party because this

Scott Foval . And | think that's Your

t hat you mentioned of Christian Hartsock,

or M. Dean saying it would not help to go contact
Ms. Teter because | wouldn't believe her. | woul d not
have that kind of relationship with her. But, Your

m
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Honor, just saying that really begs the point. Because
it then says the person who is making a statement has no
obligation to do any confirmation even when they're

i nconsi stent statenments.

So let's | ook at what Scott Foval said about -- if
we assune that he's tal king about Shirley Teter, which I
don't think we shoul d. But he says no, no, no, no. It
was not pre-planned. \Whoever he's tal king about, he says
no, no, no, it was not pre-planned. He then says she was
one of our activists. She was a bird-dogger.

Bi rd-doggers we spend training. W take two weeks before
to train them and to teach them how to go in.

Well, you know, Your Honor, in that statenent
itself there's a |lot to unpack there. No, no, no it was
not pre-planned. Bi rd- doggi ng takes two weeks to plan.
So doesn't that statement in and of itself say to the
person who is recording this conversation -- and, Your
Honor, you've called it an interview, and | may have
slipped and called it that as well. This was taped at a
bar, and different places, where the person did not know
t hat they were being, "interviewed."

THE COURT: He knew he was bei ng asked questi ons.

MS. WELLS: He knew he was bei ng asked questions
but, certainly, | dare say that a | ot of the questions

that are asked in bars do not elicit truthful answers.
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And that's certainly not a forum where you wou
to get truthful, objective -- you know, truth
peopl e. It's a place that people are known to

exaggerate; that people are known to pretend t

| d expect

from

hey're

ot her peopl e. That people, you know, are known to not be

who they say they are. So when you're going
you're not saying, you know, I"'mreally trying

the bottom of the truth here.

THE COURT: | want to make sure |I'm fol
line of thought. Are you saying it's an eleme
actual malice that M. Hart sock got his infor

bar as opposed to sonewhere el se?

MS. WELLS: " m saying that's a factor

nto a bar

to get to

| owi ng your
nt of
mation in a

the Court

shoul d consi der, Your Honor, when it goes toward whet her

there's a subjective know edge that this m ght
true. A reckless disregard for the truth. I
factors into it. It factors into it that ther
confirmati on of what M. Foval told them It
t hat M. Hartsock didn't question the -- you
just took out this |anguage that didn't fit wi
narrative but didn't go back and -- M. Harts

guestion him about that and say, wait, you sai

not be
think it
e was no
factors in
know, they
th the
ock didn't

d it wasn't

pre-planned but now you've told me it takes two weeks.

THE COURT: | need to back up a second

said the standard is subjective know edge that

because you

it m ght
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not be true. Again, | think every journalist who has
ever conducted an interview or talked to somebody in a
bar, or wherever that journalist talks to someone, has
some subjective know edge that what they're being told
m ght not be true, regardless of who they're talking to.
It m ght be untrue because of failure of menory. It
m ght be untrue because somebody wants to col or the
truth. It m ght be untrue because the person is an
outright Iiar. It m ght be untrue because they're trying
to cover for somebody else or there's some past m st ake.
What ever. There's a hundred different reasons. But if
it's actual malice or evidence of actual malice that
there is subjective know edge that it m ght not be true.
Once again, aren't you articulating a standard that just
t akes a Sharpie marker and marks out that part of the
First Amendment ?

MS. WELLS: Well, Your Honor, | should stick with
t he actual standard, the words of the standard, which is

"acting with reckless disregard whether the statement was

fal se."

THE COURT: Ri ght . But reckless disregard in this
context, in a constitutional context, doesn't really mean
what it means in a negligence context. It's been given a

totally different, or a substantially different, meaning

here. And that's what I'"mtrying to get you to
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articul ate. That standard, and then take what this
evidence is and plug it into that standard and explain to
me how that gets to the jury.

MS. WELLS: Sur e. Your Honor, when you | ook at
serious doubts about whether the statement was fal se and
you |l ook at -- you know, again we've tal ked about a
failure to investigate and that's not enough standing
al one. The cases say that. Here we have a failure to
investigate. We have a reliance on an unreliable source.
M. Hartsock said | had qual ns about everything that
Scott Foval was telling nme.

THE COURT: He said he had qual ms about the
morality of what he was doing.

MS. WELLS: And on cross-exam nation he said
gual ms about the norality. Well, Your Honor, if you have
gual ms about the morality of everything that a person is
telling you they're doing, doesn't that put in an idea
t hat perhaps they're not being conpletely truthful or
compl etely candid, or maybe you should take a further
step to investigate? The idea that you would have qual ns
about what somebody tells you --

THE COURT: The reason that that intrigues ne is,
under the Rules of Evidence a statenment against interest
is considered nmore -- of greater veracity. And you're

saying, well, if it's somebody who is admtting to
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something that's norally reprehensible, it should be |ess
bel i evabl e. I mean it's the exact counterpoint of what
we find in our own Rules of Evidence. So |I''m havi ng
trouble follow ng your | ogic.

MS. WELLS: Well, Your Honor, the idea that
you're in a bar, it's undercover; he's saying things that
are causing noral qualms. And, you know, if you want to
publish about him fine. But when you then bring a third
party into it, and you've gotten qual ms about the
morality of this person. And then you're taking a third
party and you're throwi ng her name into the m x. Because
remember in this video, Your Honor, they talk about
sendi ng people in to rallies. They tal k about paying
people to go into rallies. They talk about -- that the
DNC i s sending people in to incite violence.

The only person that's in that video that is not
connected with one of the defendants, or the DNC, or
something like that, is Shirley Teter. This is not a
case where they highlight 16 different people. It's only
Shirley Teter. She is their poster child for the best
exampl e that they had to prove the point of their video.
Your Honor, when you add that to the things that we said
about that, you know, they never even thought about
asking Ms. Teter about the veracity; they never even

t hought about calling her. | f you call her and she
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denies it, you know, you may publish it anyway because
you m ght say | didn't have a relationship; | didn't put
much credibility into it. But there was no even chance
for her to do that.

They said, you know, we didn't trick Teter at all.
We weren't investigating her. We had no interaction.
Hartsock said he had never seen Teter. There was no
ability there, yet they bring her in to that video. They
then -- you know, they -- this typically goes to
negligence, Your Honor, but | think it is relevant for
actual malice.

After a retraction letter is sent to them before
this lawsuit's filed, they don't do anything. So even
t hen --

THE COURT: \What does that have to do with actual
mal i ce here? | mean that's in a totally different
context. That's what's done or not done after the
publication or after the accused document is set forth.
What does that have to do with whether or not there was
actual malice in the publication of the docunent?

VS. WELLS: Your Honor, | have not seen cases on
t his. But if it is relevant in the negligence context,
the cases have said it's relevant in negligence if it's
retracted. And so --

THE COURT: That's because there is a speci al
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statutory exemption that if they do retract it then
there's no liability. I mean that's a statutory barrier
to the suit. That's something that's totally different
from what we have here, isn't it?

MS. WELLS: Isn't that some indication of their
intent? That if they didn't ook at it and say, is this
-- is this true? Was she sent? 1Isn't that some
i ndication that their subjective intent all along was to
publish it without any regard for the truth of it, with
reckl ess disregard, and had serious doubts about the
truth? Otherwi se, that's a case of time that they could
have taken action. And that's -- you know, again, on the

idea that there are bits of the puzzle.

Your Honor, | have found the testinony that |
referenced earlier. There were actually several
different |lines of questions. One -- and this is on page
20 of M. O Keefe's deposition, line 15.

Question: "Was Shirley Teter a bird-dogger?"

Answer: "l can only speak to what Scott Foval said

about Ms. Teter."

Questi on: "Well, was she?"

Answer: "I can only report what Scott Foval said
about her, about these incidents."”

And then it goes on. "What's your opinion?" And

he, again, just says, "My duty as a journalist is to
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report accurately what people tell me." He doesn't stand
behi nd what he said in the video.

THE COURT: Well, again -- and | don't need you to
read through all those. | can go back and | ook at it.
But this is exactly the conversation that you and | | ust
had a few m nutes ago. The first two rounds of questions
are, essentially, M. O Keefe will you in fact vouch for
the 100 percent veracity of your source? No journali st
woul d do that. No | awyer would do that. | mean we
| awyers pay lip service to it when we argue to the jury,
but that's our job. O should | say that's your job.
It's not my job anynore. But, then, when it goes to,
wel |l , what's your opinion? Wel|l a journalist's opinion
about his source is utterly irrelevant. | would question
the ethics of a journalist who opi nes about the opinions

-- about the veracity of the people he reports on.

That's not what journalists do. I mean that's what
pundits do.
So, again, the -- here's the problem I'm having

with what you're saying, Ms. Wells. You' re sayi ng, oh,
it's the big picture. It's all the pieces together. And
it seens |ike every piece that you point to is a piece
t hat hurts your argument rather than helping it. And you
can't have a bunch of m nus ones and add it up to 20. It

just doesn't -- it's just not math. So I'll hear what
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el se you want me to hear about this particular issue, but
ri ght now your scorecard is sort of building up on the

negative side and not on the positive side. So if you

want to give me what are the things -- what are the
points in your favor that | ought to be | ooking at to get
this case to the jury on actual malice I'll hear from
you.

MS. WELLS: Sur e. Thank you. Thank you, Your
Honor, for letting me know where | stand.

| f you want to go back and | ook, the question
about, was Shirley Teter paid to disrupt Trunp rallies is
on page 21 of his deposition testinony.

THE COURT: Okay. Thank you.

MS. WELLS: Your Honor, let me review my notes
just a m nute.

THE COURT: That's fine. Take your time.

MS. WELLS: Your Honor, | skipped over this
earlier intentionally because | didn't want to get
prematurely into the question of Video | versus Video I

THE COURT: Okay.

MS. WELLS: We then have -- after Video | cones
out we have the New York Times story that raises
guesti ons about Ms. Teter and, again, there's nothing
done to investigate. There's nothing done to check that

except a second video is put out that focuses only on
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Ms. Teter and refers back to Video I. It does say, you
know, she's one of our bird-doggers; she's one of our
activists. And we'll address later, if we get to it, the
guestion of whether that is defamatory.

Your Honor, at that point they were on notice of,
per haps, sonme flaws even if they weren't before. And I
argue that they were before, both fromthe way that --
from what Scott Foval had said, from what they had cut
from what he said, and that they -- even after that, they
just put it out. They just put that same video out with
the clips about "she's one of our activists; she's a
bi rd- dogger." Nothing was done there, Your Honor.

M. O Keefe testified repeatedly that, you know,
he didn't do anything after that came out. \When we | ook
at the case |law again. There are obvious reasons to
doubt the veracity of the person quoted. W've talked
about the fact that the -- oh, no, no, no, you know, this
was not pre-planned. That's something Scott Foval said,
yet it got taken out conpletely. When we | ook at that,
it can't be --

THE COURT: | want to make sure | understand that
point. Are you saying that it was somehow inplied in
Video | that Ms. Teter's act was pre-planned, and the
pre-planning element of it is part of what is defamatory?

Pre-pl anned as opposed to spontaneous nmakes it
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def amat ory. I's that your point?

VS. WELLS: No, Your Honor.

THE COURT: Okay. Then |I'm m sunder st andi ng.

MS. WELLS: No, no, no. The coment was no, no,
no, it was not pre-planned. So ny point is it can't be
bot h.

THE COURT: Can't be both what?

MS. WELLS: It can't be both planned and not
pl anned, because the statement was no, no, no, it was not
pre-planned. She was one of our activists. And then he
tal ks about bird-dogging, and it takes two weeks to plan
to get the bird-dogger --

THE COURT: He didn't say two weeks to plan. He
said two weeks to train.

MS. WELLS: To train the bird-dogger.

THE COURT: Training and planning are two
di fferent things. I mean you train all season and then
you put together the game plan for the gane. | mean
you're conflating two very different points, aren't you?

Maybe that's why |I'm not understandi ng your argunment.

MS. WELLS: You know, Your Honor, | respectfully
di sagr ee. | think planning is -- training is a type of
pl anni ng. If you are engaging in training for two weeks,
that is planning. That is -- if I aminvesting two weeks

of my life to train someone --
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THE COURT:

to be | awyer. For

In |l aw school you were being trained

the | ast few weeks you've been

pl anning how to try this |awsuit. You were not planning

this [awsuit when you were in |aw school

Il mean, isn't

that the difference? | mean |I'm not arguing with you.

|'"'mtrying to understand your argument, and |I'm having an

awful ot of trouble doing it. Maybe it

show how t hi ck-headed | am You know, |

a fair shake; | want to give your client

want to understand your argument so that

as | can do, cone out to the right answer

that's why -- that'

s why | keep, sort of,

just goes to
want to give you
a fair shake. I
| can, as close
on this. And

badgering you

about this because |I'm having trouble grasping the

arguments you're giving nme.

MS. WELLS:

because then | know what

| appreciate that, Your Honor,

i's bothering you and what is

concerning you. You know, again, Your Honor, |

respectfully disagree that it was not pre-planned. W

did not -- you know, the idea -- he is saying we pick

people, we send themin; we pay themto

Here Shirley Teter

-- you know, he's sayi

ncite violence.

ng it was not

pre-planned. We didn't know her. She wasn't one of

ours. We didn't know who she was ahead of time. | f they

didn't know who she was ahead of time, how would they --

THE COURT:

You' ve | ost me on your

argument . He
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didn't say we didn't know who she was. On the video,

Scott Foval says she was one of ours. So | don’

under st and what you're referring to.

VS. WELLS: | think -- and | can find the cite

for you. Your Honor, | believe he did say -- |

t hat Scott Foval did say we did not know that she --

t

believe

did not know who she was ahead of time." And, again,

you don't know who she is ahead of time, how are you

spendi ng two weeks training her? So where does
in? Why does that not raise questions?

Again, let me confer just a m nute, Your
make sure that | haven't m ssed anything.

THE COURT: That's fine.

n We

i f

t hat conme

Honor ,

MS. WELLS: Your Honor, in the transcript of t

interview and in the video clips of the undercover

interview, the undercover conversations, Scott Foval

says, "We didn't know who she was ahead of time.

had sonmebody who connected with her before that

Ve j

rally,

and we knew that she was putting herself out there to

draw fire. That's all we know " But, again, hi

definition of bird-dogging was two weeks of trai

S own

ning,

he says it was not pre-planned. When you put those

t hi ngs together, Your Honor, it -- you know, it
read to say that that's all consistent and that

woul d be Shirley Teter.

can't

t hat

to

he

ust

and

be
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THE COURT: Okay. Do you have anything else on
t he actual malice issue? Because | do want to hear from
you on both the defamation issue and, also, on this
publication issue as well.

MS. WELLS: Sur e. Your Honor, that's ny argunment
on the actual malice.

THE COURT: Okay. Let's move on to one of the
ot hers then.

MS. WELLS: The publication. Your Honor, | guess
| should take up the per se since it affects al
def endants as wel |l .

THE COURT: Okay.

MS. WELLS: Your Honor, when we | ook at the cases
t hey tal k about the four corners of the video, or the
statement in this case. We're saying Video | inmplied
t hat she was paid to go in to the rally to incite
vi ol ence. Your Honor, the -- just a second. When Your
Honor | ooked at this at summary judgment and at the
pretrial conference, the video -- that was determned to
be the defamatory statement. And, Your Honor, if we | ook
at the video as a whole, as Renwi ck says that we shoul d,
it tal ks about paying people to go in to rallies. It
tal ks about inciting violence. It tal ks about, you know,
this Clinton dark machine is also prepared for the

fallout fromthe violence they foment at the Trunp
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rallies and other demonstrations.

Utimtely, the whole endeavor is to get negative
press of Trump and his supporters in |local and national
news. The statements in there that go toward this being
a per se that it was intended against Ms. Teter in the
-- that it was defamation per se, Your Honor. \When we
| ook at -- it's not susceptible to nore than one meani ng.
It says, you know, the words themselves: These guys have
been doing dirty tricks for some time. We plant multiple
people in the front area. Wth the discussion right
before Ms. Teter's introduced where -- remenber the |owa
state thing, when Scott Wal ker grabbed a sign out of the
dude's hand? And then it transitions in to Shirley Teter
and she's one of our activists.

The whol e purpose of the video, Your Honor, is
about inciting violence, and is about planting people --
t he DNC pl anting people. And, again, that's back where |
come with the only person who was a "plant" that's tal ked
about in the video is Shirley Teter. So to then say the
comments in the video can't be interpreted to be
describing Shirley Teter is very disingenuous.

THE COURT: l"d like for you to address the
particul ar point though that M. Dean was maki ng.
Because after Ms. Teter is introduced in Video | --

VS. WELLS: Yes, Your Honor.
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THE COURT: -- and there is the statement that is
made there by M. Foval of "she's one of ours."” It's
foll owed up -- at least my menmory is it's followed up

with another clip from M. Foval, but froma different
period of time because he's wearing different clothing.
And he talks not only about hiring the mentally ill, et
cetera, but he also tal ks about the work that is done
with union menbers and all -- he gives |lots of different
cat egori es.

If | understand M. Dean's argument, his argument
is there are all these categories that M. Foval has put
out there, and you're wanting to pick and choose and say
there is only one interpretation that can be made; that
Ms. Teter falls within categories one, three and five
but not two, four and six. And that you can't exclude
her fromtwo, four and six any nore than you can excl ude
her from one, three and five. I n other words, what
you're doing is subjectively picking and choosing a
particular interpretation and then simply declaring it as
the only rational interpretation.

| said that in a very inarticul ate way. M . Dean
said it a lot better than | just tried to repeat it. But
|'d |li ke for you to address that particular point,
because | think that's the thrust of his point on the per

se issue regarding Video |
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MS. WELLS: Your Honor, proximty and where --
this is a clipped video. This is clipped and spliced.
They chose where to put the content.

THE COURT: But all of those categories are |isted
right there together. At least that's nmy recollection of

t he video. Maybe | need to | ook at it again.

MS. WELLS: Well, Your Honor, right after the
tal k about she was -- you know, remember this woman:
Shirley Teter. Then Foval says, she was one of our

activists who had been trained up to bird-dog. He tal ks
about bird-dogging. He tal ks about how you start back

with people two weeks ahead of time and train themto ask

guestions.

The very next thing is, "I'm saying we have
mentally ill people that we pay to do stuff. Make no
m stake." That's the very next sentence, Your Honor.

THE COURT: And the very next one after that is
about uni ons. So why isn't it a statement about
Ms. Teter being a union member?

MS. WELLS: Well, you know, there's a transition
there. There's space, Your Honor. He goes from nmentally
i1l people to homeless guys. And then he says, you know,
-- then he transitions to union guys. So you're getting
further and further away from where Ms. Teter appears.

THE COURT: Well but that's -- | think that's
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M . Dean's p
Where is the
tal ki ng about

he's wearing

oint, that you get further and further away.
|l ine? Because all of that part that you're
right nowis in that different clip where

different clothing; it's obviously from a

different time. \Where do you draw the line as to what is

in such cl ose

that it nust

proximty to the reference to Ms. Tet er

as a matter of necessity be referring to

her ?

Why do you draw the |line at homel essness? Wy
don't you draw the Iine only at mental illness? Wy
don't you draw the Iine before nental illness with regard

to bird-doggi

Il ine where yo

ng? You know, why is it that you draw the

u do? Because drawing the line is very

i mportant. Under Renwick it is that there can be only

one interpret

interpretatio

ation. And you're saying there's one

n and that |line goes right here. \Why?

MS. WELLS: Your Honor, proximty. They go from

tal ki ng about
And, again, |
person that t
going to put

sendi ng peopl
hi ghl i ght one
what, ten, 12

prom nence of

Shirley Teter -- they put her picture up.
just keep com ng back to she's the only
hey tal k about in the video. If you're
out a video and you're going to tal k about
e intorallies to incite violence, and you
person, are you really only going to spend,
lines of text tal king about then? It's the

the way they place her
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THE COURT: Well but here's the problem | have

with that. You tal k about the prom nence with which that
-- wherein they place her. But she's not in a prom nent
pl ace within the video. It's, like, a 16-m nute video,

and she's 14 m nutes in. She's not a prom nent piece of
that video at all. That seems to underm ne that
argument, doesn't it?

MS. WELLS: Well why not put the mentally ill and
homel ess before that? You know consistent with Your
Honor's point if you're going to de-enmphasize her and put
her at the end, why then add other stuff? Why not just
go ahead and put everything so that there's no question
t hat you're not tal king about her Your Honor it flows

directly fromyou know she was one of our activists who

had been trained up to bird dog. ' m sayi ng we have

mentally ill people, you know, dot, dot, dot. Your

Honor, | did skip over some description of "bird-dog."
But, you know, |I'm saying we have mentally ill

peopl e. They're the ones we chose to put that right
t here. And if the jury doesn't agree, Your Honor, they
can -- they can certainly say so. That's --

THE COURT: |f they don't agree with what?

MS. WELLS: If they don't agree that the nmentally
ill goes with Shirley Teter.

THE COURT: But is that a jury gquestion? Because,
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under Renwick, isn't it the determ nation that the court
has to make as to whether there is only a single allowed
interpretation? | don't |eave that to the jury, do 1?

MS. WELLS: No, Your Honor. | think it is a
question of law. As a practical matter, if they don't
believe that, they will find that it's not defamatory.
So, you know, that's sort of the check, if you will, on
t he question of | aw. But here we have right -- | don't
want to repeat my argument. | think you understand.

THE COURT: Well | think | grasp what you're
trying to say, but |I'm having trouble figuring out why
the line must as a matter of |aw be right at the
particul ar point where you put it because you say it's a
matter of proximty. So, you know, is proximty a yard
away? Ten yards away? A hundred yards away? A mle

away? You know, it all depends. But what does it depend

on?

MS. WELLS: No.

THE COURT: | grasp your argument. I f there's
anything else that you want to say on that I'Il listen to
you. Otherwise, if you're done with that point, | want

to hear from you on this publication issue as well.
MS. WELLS: Yes, Your Honor. "1l move to the
publication argument. You know, | think M. Dean

conceded with respect to Project Veritas Action Fund.
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There's a stipulation about that and, certainly, the
video at the beginning has their names. But, Your Honor,
when we | ook at the video itself we talk about
"published.” The only narrator in the video is

M. O Keefe. M. O Keefe identifies hinself as being
in the video.

And when we | ook at the defendant published the
statement or statenments, and we go back to the North
Carolina pattern jury instructions. The pattern jury
instructions talk about, what does it mean to publish?
And they say, well, it means that you know ngly
communi cated a statement. A conmmunication is any act by
whi ch a person brings an idea to another's attention. A
communi cati on may be made by speaking or by writing words
or by any other act or combination of actions that
results in bringing an idea to another's attention. And
that's in footnote eight of the North Carolina pattern
jury instruction, 806.40.

THE COURT: But do you have any cases where there
is a corporate entity that is accused of a |ibelous act
and then the actors are |ikewi se |ibel jointly and
severally with the corporate actor where there is no
pi ercing of the corporate veil? Do you have a case that
says that anywhere?

VS. WELLS: If | understand Your Honor's
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guestion, | don't have a case that says exactly -- that
tal ks about you can hold both, but I think we can take

t hem separately. | do have a case that tal ks about when
an empl oyer is |ibel under respondeat superior, and |
have a case --

THE COURT: That's the inverse of the situation
t hat you're arguing. You're saying that the corporation
is libel, therefore, the actor, the one who was acting on
behal f of the corporation, is likewi se |libel without
proving the piercing.

MS. WELLS: Your Honor, I'm sorry, that did not
intend to be nmy argument. My argunment intends to be that
M. O Keefe published the statenment. M. O Keefe is
the president of Project Veritas and, in doing so,
respondeat superior would put Project Veritas on the hook
for that, Your Honor.

And when we | ook at what the testinony is.
Christian Hartsock was designated as the 30(b)(6)
representative on Video |. He said that Video | was the
most successful ever on Project Veritas. The question
was put to him "lIs this the nost successful video ever
by Project Veritas?" He said yes.

M. O Keefe said that Video | was the nost
wat ched of all the Project Veritas videos at the time.

We have Exhibit 38, Your Honor, and it is the exhibit
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that tal ks about where M.

payi ng bonuses -- proposing

vi deos. In that email
uses "organization(s)"
one organi zati on.

He, in that --
from project -- his email
he is tal king about
you know, we're entering --
intense period that wll det
revenue.

Number 1.
get
next two weeks, or Trunp bri
medi a.

THE COURT: Let

under st andi ng of why Project

Action Fund are two different

he uses the words

to designate,

in that

address at

t he bonus he i s paying out.

a snmoking gun on the Creamer -

me ask you this.

O Keefe sends an email about

bonuses for the airing of a
"we," and he
you know, nore than
emai |, Your Honor, which is
ProjectVeritas.com
He says,
we are entering a four-week

ermne mllions in future

$1, 000 bonus to every enployee if we

Foval story about the

ngs up our videos to the
What' s your
Veritas and Project Veritas

entities?

MS. WELLS: You know my understanding, Your
Honor, is it's got a 501(c)(3), and you can't advocate a
political position, so Project Veritas Action Fund was
set up so that they could do that. That's ny
under st andi ng.

THE COURT: Well and part of your stipul ation was
that the 501(c)(4) is Project Veritas Action Fund.
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VS. WELLS: Yes, Your Honor.

THE COURT: So, other than that, | don't remember
any other evidence on the point. But doesn't your
stipulation certainly indicate that it is the "action
fund" that was the party that was acting to produce and

distribute the video?

MS. WELLS: Your Honor, | think our stipulation
does do that. But | don't think it is -- 1 don't think
t hat means that -- | don't think there's only one answer

to that question. Certainly, Project Veritas Action Fund
did do those things.

Your Honor, let's |ook at Project Veritas and at
James O Keefe. Because when we do that we have, who was

the chief architect behind the video? It was Christian

Hart sock and it was M. Hal der man. That's what
VF . Hart sock testified, that M. Hal derman i s an
enpl oyee of Project Veritas. \V/ g Hart sock is an

enpl oyee of Project Veritas. So they were the ones who
were involved in the video where M. Hart sock says he
was the | eader of the investigation. | think the word he
used is he said he was "undefined,"” and |I think it was
producerial duties related to it. He says | hel ped see
it through to the final product. He's a producer and a
Project Veritas enpl oyee.

Your Honor, the idea -- we're certainly famli ar
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with corporations that keep separate -- you

know,

different corporate entities that are related to each

ot her -- maybe they're subsidiaries -- but they keep

their separate existence. But here we have

M . O Keef e,

of Project Veritas, paying out bonuses for the video to

be seen. Those lines -- I'mnot talking now about

whet her it was proper or not, but those |lines were

clearly blurred between who was doi ng what.

Because we

have -- the enmpl oyees of Project Veritas are the ones who

wer e doing the video. W thout enmployees of

Proj ect

Veritas, Your Honor, we wouldn't have the video.

THE COURT: | I'ike your term of |ines being

clearly blurred. Go ahead.

MS. WELLS: Your Honor, you know, if

Plaintiff's Exhibit 28, that's draft four of

we | ook at

the script.

It was sent to M. O Keef e. That's before the video was

publi shed. You know, he is -- he is involved in every

step of it but then wants to say well, no, no, no, it's

just Project Veritas Action. It's their name on the

front so they're the only ones invol ved. But you can't

| ook at it that narrow y, Your Honor.

THE COURT: Maybe you're going to get

to this

poi nt; maybe I'm jumpi ng ahead in your argument. What

constitutes the act of publication? | mean,

M. O Keefe had a significant role in this.

obvi ously,

It's his
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face and it's his voice. A lot of the times when his
face is not on the video, the deposition testinony was,
well, he's doing the voice-overs. He's clearly a
participant. But does that make him a publisher?

MS. WELLS: Absolutely, Your Honor.

THE COURT: Based on what? \What is the fact that
makes him a publisher sinply because his face is there?
Or is it because his voice is there? You know, is he the

one who pushed "enter"” on the computer when it got sent

to YouTube? | mean what constitutes being a publisher?
VS. WELLS: Well | think, nunmber one, it was --
it was a communi cati on. He was the narrator in the

vi deo. He knew the parts of the video that were being
put together. It was -- he testified it's my intent to
have this video seen by as many people as possible. So
to say -- you can say |I'mgoing to do all the work on
putting together the statement, and |I'm going to say |
want as many people as possible to see it, but the fact
t hat somebody el se puts their name on it means | didn't
publish it. Your Honor --

THE COURT: Well the fact that his conpany puts
its name on it -- and that's really the heart of this
guestion, isn't it? It is by putting -- by doing these
t hi ngs on behalf of the company, is the conmpany the

publisher? Is M. O Keefe the publisher or are they
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both the publisher?
conclusion? \What |
t he other, or both?
MS. WELLS:
you mean Project Ve
THE COURT:
the adm ssion from
Project Veritas Act
the evidence with r
MS. WELLS:
t here's any evidenc
if I'"m wrong. | do
M. O Keefe is an
Fund before the cou
Project Veritas. I
f ounder of Project
evidence before the
involved with Proje
THE COURT:
or hurt your argume
to say that the par
and M. O Keefe do
direct connection vy
then how is he a pu

MS. WELLS:

And why do you cone to that

s it in the law that says it is one or

You say "his company." By that, do
ritas Action Fund?
Well that's the one -- you had me read
the answer, and that pertained to
i on Fund. So that -- you've put in
egard to that one entity.
Your Honor, | don't think that
e -- and I'Il let my team correct me
n't think there's any evidence that
officer with Project Veritas Action
rt. We've got that he is president of
believe there's evidence he was a
Veritas Action Fund, but we don't have
court that he's, you know, currently
ct Veritas Action Fund.
Well then does that help your argument
nt? Because if you've put in evidence
ty that published was "action fund,"
esn't have any office or any current
ou've just mentioned to "action fund,"
bl i sher?

Because, Your Honor, he is the one
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who is saying the words in the video.

THE COURT: So you're saying that the speaking of
the words -- in other words, if you hire some fanous
actor to say certain -- read a script on a particular
video that happens to defame someone, that that actor
t hen becomes a publisher of the particular video even
t hough, you know, nothing el se appearing? Simply being
t he one doing the speaking constitutes publication?

VS. WELLS: Your Honor, | don't want to answer
t hat question because | haven't thought about how being
an actor may change the answer to that, and being a paid
person to do that who has no connection to what's being
said. That's not what we have here. W have someone who
is involved in every detail of the investigation. You
saw the video where he's jabbing at the computer screen
to ask about the violence. And then he -- you know, he's

doing more than an actor paid and told, here's the

script. Read it. He was involved in, you know, every
bit of that. So, yes, that makes him a publisher, Your
Honor .

THE COURT: Let me sort of cut to the chase on
this one. Is the question of publication a question of
fact for the jury?

MS. WELLS: Il think it is, Your Honor. I think

def endant -- you know, when you | ook at the jury
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instructions, the pattern jury instructions from North
Carolina, the --

THE COURT: Then what are the specific points
under the pattern jury instructions that are relevant to
the issue of publication? 1Is it speaking? Obviously,
most of the pattern jury instructions on |ibel are based
on the idea of a witten thing. But is it the
conposition? Because sinply witing it down, that's not
publication. In fact, that's sort of the |aw school exam
gquestion. If all you do is wite it down in the notebook
and put the notebook in the drawer, have you comm tted
libel? No, you haven't. So writing it isn't
publication. So what are the pieces of evidence that
give rise to the jury being able to make a finding of
publication?

MS. WELLS: Well, Your Honor, | mean, straight
fromthe pattern jury instructions, it says: Publ i shed
means the defendant knowi ngly communicated the statement
so that it reached one or more persons other than the
plaintiff. And here we have M. O Keefe -- | mean |
hope that we would all agree he was knowi ngly
communi cati ng. He was reading the script in the video as
he was being filmed, and he did that so that it could
reach one or nmore persons. He said | wanted it to go to,

you know, as many people as it coul d. So that, | think
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just answers that question squarely, Your

Honor .

THE COURT: Well then you've addressed it with

regard to M. O Keefe. \What about with regard to

Project Veritas? Are you relying strictly on respondeat

superior?

MS. WELLS: Your Honor, yes. \When we | ook at

respondeat superior, the -- | think M. O Keefe, as the

president of Project Veritas, is communicating about the

bonuses that would be paid to the enpl oyees,

communi cating about how there are cases in North Carolina

t hat say an enployer can be |ibel under respondeat

superior for defamation. | think that's what we have

here, Your Honor.

THE COURT: Okay.

MS. WELLS: And we have them m xing where he's

saying, we are paying money these videos are going to get

money for the organizations. You know that -- | think

there's some evidence direct evidence about Project

Veritas but | think the bulk of the evidence is

respondeat superior.

THE COURT: You went back to a point that | meant

to ask you about, and now you've rem nded
guesti on. This point in the email of that
to generate noney for the organizations.

t hat any beneficiary becomes a publisher?

me of ny
this is going
Does t hat mean

You know, say,
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for instance in a -- in this context, if M. O Keefe

said, oh, this is going to cause great fundraising

opportunities for the RNC. Does that make the RNC a

publisher of this video? Because | don't think it does.

Just sinply being a beneficiary doesn't seemto fit into

the m x, does it?

MS. WELLS: Your Honor, this is so much more than

bei ng a beneficiary. Because the -- Your Honor, | am

intentionally filibustering a little bit because |I'm

trying to sort in my mnd what actually came into

evidence versus what did not. But when we | ook at the

evi dence of -- Your Honor's question was -- canh you

repeat the question, Your Honor?

THE COURT: Well I'm sitting here writing notes to

mysel f about this issue. The point that I'mdriving at

wi ||

here is with regard to M.

O Keefe saying it

benefit

bei ng an el ement

t hat

from a publication makes that

publ i sher.

apart

poi nt

t he organi zations,
of

because |

|t

fromthe question of

publication. I

don't

and you were arguing that

see how somebody benefiti

entity or that person

one who knowi ngly does th

whi ch causes the communication to reach others.

M .

MS. WELLS: Well |

O Keefe doing the things that

t hi nk, Your Honor,

the pattern jury

as

ng

a

at ,

we have

was trying to explore

seens to be sonmething totally separate and
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instructions say is publishing and which, of course,
woul d be a question for the jury. W have M. O Keefe
doi ng those things. And then we have him-- when he's
tal ki ng about the organi zations, he's sending that within
Proj ect Veritas. His signature line is, "James O Keefe,
Chai rman and President, Project Veritas." He's giving
out bonuses to people, again, in Project Veritas who make
sure that the video gets certain play. So this is a very
targeted effort.

It's not a case of how | read about a child being
abused, or I'mdriving in the car with my four year-old
who's just started learning to read she sees a sign
somebody's hol ding up that says "honel ess,” you know, or

"hungry, need food," and then | don't give nmoney to that

person but | go and | give it to a charity that hel ps
people -- helps feed people, you know, and you can say
okay.

I f you take my anal ogy and somehow say there's
defamation in it -- | take Your Honor's point that just
because | gave to this charity over here, they had
nothing to do with the defamati on. Your Honor, that's
not what we have here. We have two very -- three very
cl osely connected defendants, and the work is going on on
behal f of them all. It's not an incidental thing for

sure; it's an intended beneficiary.
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THE COURT: Okay. Do you have anything el se?

MS. WELLS: Your Honor, | think that -- | thought
| had written a note to myself. Your Honor, 1 think
that's my argunment. Thank you.

THE COURT: Okay. Thank you. And | appreciate

the attorneys for

hal f of my brain. [ will

subm tted. There are a nunmnber of

have referred to that | obviously wl

and |l ook at in ny notes. Obviously, |

to be a troubling question. Put it

the one hand |I'm very concerned about

that is not only detrimental to the Fi

evi scerates the First Amendnent.

-- | keep running that

certainly read what

t hi ngs t hat

t hat

That's why |

i ndul ging the frustrated | aw professor

has been
bot h of you
need to go back
find -- 1 find it
way. Because on
maki ng any ruling
but

rst Amendnent

keep using

M ke Wal |l ace anal ogy through ny

m nd. If you made this argument against M ke Wall ace,
woul d everybody in the room |l augh? And, with candor, Ms.
Wells, there are some parts of your argument that, if you
made that argument about M ke Wall ace, people in the room
woul d | augh but other parts not.

At the other end of the spectrum | do have sone
concern because | think that the veracity of the media

has certainly come into

certainly don't mean in the | ast

if there are no boundari es at al

guestion in recent
two years.

t hen t hat

years, and |
Ther ef or e,

causes a
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di fferent kind of problem So somehow you-all are
calling on me to walk this tightrope in this case.
need to try to figure out what all of that means,
light of the evidence that's been presented, but I
try to |l ook at this overnight. Hopeful ly, 1| wil
adequat e opportunity to try to resolve what we hav
this point.

| will mention that, obviously, the outline
been given for tomorrow. Both sides need to at le
count on the idea of the continued presentation of

evi dence tomorrow. | Certainly don't want anybody

t hink that what | have been aski ng about this evening is

an indication of any way that |I'm going to rule.
Is there anything else that any of you need
address? Yes, Ms. Wells.

MS. WELLS: Your Honor, one request, if |

To the extent that | did not fully address the arguments

made in the defendant's motion, may | file somethi
tomorrow morning, if necessary?

THE COURT: Let's tal k about the | ogistics
t hat . Because if you file it after mdnight it wi
go into the ECF system for today, which means that
get my ECF summary |'m not going to have it.

MS. WELLS: Sur e.

THE COURT: That means that | won't have it

|
in

wi ||

have an

e to

has

ast

to

to

may .

ng

of

Il not

when

unti |
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you hand it
here, say, at
because |
because |
anybody to be
| et

won' t you

as they will |

to me in the nmorning.

tend to get

have stuff |

Now i f you want to

7:30 tomorrow morning to hand it to me,

here about 6:30 in the morning

need to read. | don't expect

here at 6:30 in the morning;

no. But if you want to get

et you in tonmorrow morning to hand up a

be

t he mar shal s

here as early

copy of it, I"lIl try to read it then. But that's a
l[ittle bit difficult. It's kind of short notice.
MS. WELLS: Your Honor, |'d be happy to do that.

O |I'"d be happy to email it

to Your Honor's

| aw cl erk.

just -- or, if you' d like to take a ten-m nute recess and

13
14
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18
19
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allow me to read

it now to make sure there's nothing --

just didn't have tinme to read and listen to argunment.

THE COURT: Your idea of emailing it to ny |aw
clerk m ght be the best idea, but the earlier you do that
the better.

MS. WELLS: | understand.

THE COURT: Ot herwi se, you know, once she's taking
kids to school and everything else, you know, | m ght not

see it until 8:30, and then it's really too | ate.

MS. WELLS: If we are going to file sonmething we
will do it before she would take children to school. How
about this, Your Honor? We will communicate with her
ei t her way. You know, we may say we stand on our
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argument in court and we won't be filing anything, or we
will file something.

THE COURT: Okay.

MS. WELLS: We'll file it with the ECF system
and we'll also email it to her if --
THE COURT: | think that has the best possibility

for worKking. Okay.

MS. WELLS: Thank you, Your Honor.

THE COURT: Anything else? | appreciate all of
you staying here | ate. | appreciate all the security
officers who |I've kept overtime here today. | apol ogi ze

for wrecking your evening schedule, but this way we can
keep this case noving along as we need to.

Mar shal , go ahead and recess us until 9 o'clock
t omorrow mor ni ng

(Off the record at 7:33 p.m)
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