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GREGORY, Circuit Judge:

The plaintiffs-appellants bring this suit challenging the
validity of an Internal Revenue Service (“IRS”) final rule
implementing the premium tax credit provision of the Patient
Protection and Affordable Care Act {(the “ACA” or “Act”). The
final rule interpfets the ACA as autherizing the IRS to grant
tax credits to individuals who purchése health insurance on both
state-run insurance “Exchanges” and federally~facilitated
“Exchanges” created and operated by the Department of Health and
Human Services (“HHS”). The plaintiffs contend that the IRS's
interpretation 1s contrary to the language of the statute,
which, they assert, authorizes tax credits only for individuals
who purchase insurance on state-run Exchanges. For reascns
explained below, we find that the applicable statutory language
is amblguous and subject to multiple interpretations. Applying
deference to the IRS's determination, however, we uphold the
rule as a permissible exercise of the agency’s discrgtion. We

thus affirm the judgment of the district court.

I.
In March of 2010, Congress passed the ACA to “increase the

number of Americans covered by health insurance and decrease the

cost of health care.,” Nat’'l Fed’'n cof Indep. Bus. v. Sebelius,

132 sS. Ct. 2566, 2580 (20123 (NFIB) . To increase the
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availability of affordable insurance plans, the Act provides for
the establishment of “Exchanges,” through which individuals can

purchase competitively-priced health care  coverage. See ACA

§§ 1311, 1321. Critically, the BAct provides a federal tax
credit to millions of low- and middle-income Americans to offset
the cost of insurance policies purchased on the Exchanges. §g§
26 U.S.C. § 36B. The Exchanges facilitate this process by
advancing an individual’s eligible tax credit dollars directly
to health insurance providers as a means of reducing the up-
front cost of plans to consumers.

Section 1311 of the Act provides that “[elach State shall,
not later than January 1, 2014, establish an American Health
Benefit Exchange.” ACA § 1311 (b} (1). However, § 1321 of the
Act clarifies that a state may “elect” to establish an Exchange.
Secticn 1321{c) furthef provides that 1f a state doss not

“elect” to establish an Exchange by January 1, 2014, or fails to

meet certain federal requirements for the Exchanges, “the
Secretary [of HHS] shall . . . establish and operate such
exchange within the State . . . .7 ACA § 1321(c) (1). Only

sixteen states plus the District of Columbia have elected tc set
up their own Exchanges; the remaining thirty-four states rely on
federally-facilitated Exchanges.

Eligibility for the premium tax credits is calculated

according te 26 U.3.C. & 36B. This section defines the annual
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“premium assistance credit amount” as the sum of the monthly
premium assistance amounts for “all .coverage months of the
taxpayer occurring during the taxable year.” Id. & 36B(b) (1).
A “coverage month” is one in which the taxpayer is enrolled in a

health plan “through an Exchange established by the State under

section 1311.”7 id. § 30B(c) {2) (A) (1) gsoe also id.

§ 36B(b) (2) (A)-{B} (calculating the premium assistance amount in
relation to the price of premiums available and enrolled in
“through an Zxchange established by the State under [§1 13117).
In addition to the tax credits, the Act requires most
Americans to cbtain “minimum essential” coverage or pay a tax
penalty imposed by the IRS. Id. § 5000A; NFIB, 132 5. Ct. at
2580. However, the Act includes an unaffordability exemption
that excuses low-income individuals for whom the annual cost of
health coverage exceeds eight percent of their projected
household income. 26 U.5.C. '§ 5000A(e) (1) (AY, The cost of
coverage 1s calculated as the annual premium for the least
expensive insurance plan available on an Exchange offered in a
censumer’s state, minus the tax credit described above. Id.

§ 5000A{e) (1) (B) (i1). The'tax credits thereby reduce the number

of individuals exempt from the minimum coverage regquirement, and

in turn increase the number of individuals who must either
purchase health insurance coverage, albelt at a discounted rate,

or pay a penalty.
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The TRS has promulgated regulations making the premium tax
credits available to qualifying individuals who purchase health
insurance on both state-run and federally-facilitated Exchanges.
See 26 C.F.R. § 1.36B-1(k); Health Insurance Premium Tax 7

" Credit, 77 Fed. Reg. 30,377, 30,378 (May 23, 2012) {(collectively
the “IRS Rule”). The IRS Rule provides that the credits shall
be available to anyone “enrolled in one or more gualified health
plans through an Exchange,” and then adopts by cross-reference
an HHES definition of “Exchange” that includes any Exchange,
“regardless of whether the Exchange is established and operated
by a State . . . or by HHS.” 26 C.F.R. § 1.36B-2; 45 C.F.R.
§ 155.20. Individuals who purchase insurance through federaily-
facilitated Exchanges are thus eligible for the premium tax
craedits under the IRS Rule. In response to commentary that this
interpretation might conflict with the text of the statute, the
IRS issued the following explanation:

The statutory language of section 36B and other

provisions of the Affordable Care Act support the

interpretation that credits are available to taxpayers

who obtain coverage through a State Exchange, regional

Exchange, subsidiary Exchange, and the Federally-

facilitated Exchange. Moreover, the relevant

legislative history does not demonstrate that Congress
intended to 1limit the premium tax credit To State

Exchanges. Accordingly, the final regulations

maintain the rule in the proposed regulations because

it is consistent with the language, purpose, and

structure of section 36B and the Affordable Care Act

as a whole.

77 Fed. Reg. at 30,378.
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The plaintiffs in this case are Virginia residents whq'do
not want Tc purchase comprehensive health insurance. Virginia
has declined to establish & state-run Exchange and is therefore
served by the prominent federally-facilitated Exchange known as
HealthCare.gov. Without the premium Tax credits, the plaintiffs
would be exempt from the individual mandate under the
unaffordability exemption. With the credits, however, the
reduced costs of the policies available to the plaintiffs
sulbject them to the miﬁimum coverage penalty. According to the
plaintiffs? then, as a result of the IRS Rule, they will incur
some financial cost because they will be forced either to
purchase Insurance or pay the individual mandate penalty.

The plaintiffs’ complaint alleges that the TRS Rule exceeds
the agency’s statutory authority, is arbitrary and capricious,
and 1is contrary to law in vioclation of the Administrative
Proqedure Act (“APA"), 5 U.s5.C. § 706. The plaintiffs contend
that the statutory language calculating the amount of premium

tax credits according to the cost of the insurance policy that

the taxpayer “enrcolled in through an Exchange established by the

State under [§ 1311]” precludes the IRS’s intefpretation that

the credits are also available on national Exchanges. 26 U.S.C.
§ 36B(k) (2) (A}, (c) (2Y (A) (1) {(emphasis added). The district
court disagreed, finding that the statute as a whole clearly

evinced Congress’s intent to make the tax credits available
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nationwide. The district court granted the defendants’ motion

to dismiss, and the plaintiffs timely appealed.

IT.

We must first address whether the plaintiffs’ claims are
jﬁsticiable. The defendants make two arguments on this point:
(1) that the plaintiffs lack standing; and (2) that the
availability of a tax—-refund action acts as an independent bar‘
to the plaintiffs’ claims under the APA.

| A.
We review de nove the legal question of whether plaintiffs

have standing to sue. Wilson v. Dellar General Corp., 717 F.3d

337, 342 {4th Cir. 2013). Article III standing reguires a

A

litigant to demonstrate an invasion of a legally protected
interest” that is “concrete and particularized” and “‘actual or

imminent.” Iujan v. Defenders of Wildlife, 504 U.S. 555, 560

(1992) {guoting Whitmore v. Arkansas, 495 U.S. 149, 155 (1590)).

The plaintiffs premise their standing on the claim that, if they
were not eligible for the premium tax credits, they would
qualify for the unaffordability exemption in 26 U.S5.C. § 5000A
and would therefcre not be subject to the tax penalty for
failing to maintain minimum éésential coverage. Thus, because

of the credits,rthe plaintiffs argué that they face a direct

10
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financial ‘burden because they are forced either toc purchase
insurance or pay the penalty.

We agree that this rgpresents a concrete economic injury
that is directly traceable to the IRS Rule. The TRS Rule forces
the plaintiffs to purchase a product they otherwise would not,
at aﬁ expense to them, ér to pay the Lax penalty for failinglto
comply with the individual.ﬁandate, also subjecting them to scme
financial cost. Althouch it is c¢ounterintuitive, the tax
credits, working in tandem with the Act’s individual mandate,
impose a financial burden on the plaintiffs.

The defendants’ argument against standing is premised on
the claim that the plaintiffs want to purchase “catastrophic”
insurance coverage, which in some casss 1s more expensive than
subsidized comprehensive coverage reguired by the. Act. The
defendants thus claim that the plaintiffs have acknowledged they
would actually expend more money on a separate policy even 1f
they were eligible for the credits. Regérdless of the viability
cf this argument, 1t rests on an incorrect premise, The
defendants misread the plaintiffs’ complaint, which, while
mentioning thé possibility that several of the plaintiffs wish
to purchase catastrophic coverage, also clearly alleges that
each plaintiff does not want to buy comprehensive, ACA-compliant
coverage and is harmed by having to do so ér pay a penalty. The

harm 1in this case 1is having to choose between ACA-compliant

11
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coverage and the penalty, both of which represent a financial
cost to the plaintiffs. That harm is actual or imminent, and is
directly traceable to the IRS Rule. The plaintiffs thus have
standing to present their claims.

B.

The defendants also argue that the availabkility of a tax-
refund action kars the plaintiffs’ claims under the APA. _The
defendants assert that the proper course of action for the
plaintiffs is to pay the tax penalty and then present thelr
legal, arguments against the IRS Rule as part of a tax-refund
action brought under either 26. U.S.C. § 7422(a) (“No suit or
proceeding shall be maintained in any court for the recovery of
any 1internal revenue fax, alleged to have bkeen erroneously or
illegally assessed or collected, . . . until & claim for refund
or credit has been duly filed . . . ."), or the Little Tucker
Act, 28 U.S.C. § 1346 (granting district courts jurisdiction to
hear “[alny <¢ivil action against the United States for the
recovery of . ahy internal-revenue tax alleged to have been
erroneously or illegally assessed or collected, or any penalty
claimed to have been collected without autherity or any sum

alleged to have been excessive or in any manner wrongfully

12
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. The defendants do

collected under the internal-revenue laws”).
not, nor could they, assert this as a Jurisdictional bar, but
instead point to “general equitable principles disfavoring the
issuance of federal Iinjunctions against taxes, absent clear

proof that avallable remedies at law [are] inadequate.” Bob

Jones Univ. v. Simon, 416 U.S. 725, 742 n.16 (1%74). The

defendants argue that é tax refund action presents an “adequate
remedy” LThat the plaintiffs must first pursue before challenging
the IRS Rule directly under the APA. See 5 U.S8.C. § 704
(“Agency action made reviewable by statute and £final agency
action for which there is no other adeguate remedy in a court
are subject to judicial review.”).

The defendants’ argﬁments are nol persuasive. First, they
fail to point to a single case in which a court has refused to
entertain a similar suit on the grounds that the parties were
required to first pursue a tax-refund action under 26 U.S.C.
§ 7422{a) or 28 U.S.C. § 1346. Moreover, the plaintiffs are not
seeking a tax refund; they ask for no monetary relief, alleging
instead <¢laims for declaratory and injunctive relief in an

attempt to forestall the lose~lose choice {(in their minds) of

' Although 26 U.S.C. § 7422 (a) does not appear to
specifically authorize suits, § 6532 speaks of refund suits
filed “under § 7422{a).” " See also Cohen v. United States, 650
F.3d 717, 731, n.11 (D.C. Cir. 2011) (en banc).

13
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purchasiﬁg a product they do not want or paying the penalty.
Section 7422 {a) does not allow for prospective relief. Instead,
it bars suit “for the recovery of any internal revenue tax
alleged to have Dbeen errcneously or illegally assessed or

collected.” 26 U.S3.C. 7422(a)'(emphasis added); see also Cohen,

650 F.3d at 732 (“[Section T42Z2{a)] does not, at least
explicitly, allow for prospective relief.”). Similarly, “[tlhe
Little Tucker Act does not authorize claims that seek primarily

equitable relief.” Berman v. United States, 264 [F.3d 16, Z1

(1st Cir. 2001) (citing Richardson v. Morris, 408 U.S. 464, 465

(19733 ; Becbula v. United States Dep’'t of Justice, 970 F.2d 8&4,
858-59 (Fed. Cir. 1992)). |

It is c¢lear, then, that the alternative forms of_ relief
suggested by the defendants would not afford the plaintiffs the
complete relief they seek. This is simply not a typical tax
refund action in which an individual taxpayer complains of the
manner in which a tax was assessed or collected and séeks
reimbursement for wrongly paid sums. The plaintiffs here
challenge the legality of a final agency action, which is
consistent with the APA’s underiying purpose of “remov{ing]
obstacles to Jjudicial review of agency acticn.” Bowen v.

Massachusetts, 487 U.S5. 879, 904 (1988). Requiring the

plaintiffs to choose between purchasing insurance and thereby

waiving their claims or paying the tax and challenging the IRS

14
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Rule after the fact creates just such an cbstacle. We therefore

find that the plaintiffs’ suit is not barred under the APA.

IIT.
Turning to the merits, “we review questions of statutory

construction de novo.” Orgquera v. Ashcroft, 357 F.3d 413, 418

(4th Cir. 2003}). Because this case concerns a challenge to an
agency’s construction of a statute, we apply the familiar two-—

step analytic framework set forth in Chevron U.S.A., Inc. v.

Natural Res. Def. Coungil, Inc., 4€¢7 U.S. 837 (1984}, At

Chevron’s first step, a court looks to the “plain meaning” of
the statute to determine 1if the regulation responds to it.
Chevron, 467 U.3. at 842-43. If it does, that is the end of the
ingquiry and the regulation stands. Id. However, if the statute
is susceptible tec multiple interpretations, the court then moves
Lo Chevron’'s second step and defers te the agéncy’s
interpretation so long as it 1is based on a permissible
construction of the statute. Id. at 843.
A,

At step one, “[i]f the statute is clear and unambiguous
*that is the end o©f the matter, for the court, as well as the
agency, must give effect to the unambiguously expressed intent

of Congress.’” Bd. of Governors of the Fed. Reserve Sys. v.

Dimension Fin. Corp., 474 U.S. 361, 368 (1986) {(quoting Chevron,

15
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467 U.3. at 842-43). A statute is ambiguous only 1if the
disputed language is T“reasonably susceptible of different

interpretations.” Nat’l R.R. Passenger Corp. v. Atchison Topeka

& Santa Fe Ry. Co., 470 U.S. _451, 473 n.27 (1985). “The
objective of Chevron step one is not to inﬁerpret and apply the
statute to resolve a claim, but tco determine whethef Congress’s
intent in enacting it was so clear as to foreclose any other

interpretation.” Grapevine Imports, TLtd. v. United States, 636

F.3d 1367, 1377 (Fed. Cir. 2011). Courts should employ all the
traditional teecls of statutory construction 1in determining
whether Congress has clearly expressed its intent regarding the

issue in question. Chevren, 467 U.S. at 843 n.9; Nat’l Elec.

Mfrs. Ass’n v. U.S. DRep’t of Energy, 654 F.3d 496, 504 (4th Cir.

2011 .
1.
In construing a statute’s meaning, the court “beginis], as
always, with the language of the statute.” Duncan v. Walker,
533 U.S. 1le&7, 172 (2001). As described above, 26 U.5.C. § 36B

provides that the premium assistance amount is the sum of the
monthly premium assistance amounts for all “coverage months” for
which the taxpayer is covered during a year. A “coverage month”
is one in which “the taxpaver . . . is covered by a qualified
health plan . . . enroclled in through an Exchange estabklished by

the State under [§] 1311 of the [Act]ﬁ” 20 U.s.C.

16
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$ 36B{(b) (2) (A). Similarly, the statute caiculates an
individual’s tax credit by totaling the “premium assistance
amounts” Tfor all “coverage menths” in a glven vyear. Id.
§ 36B(b) (1}. The “premium assilistance amount” is based in part
on the cost of the menthly premium for the health plan that the
taxpayer purchased “through an Exchange established by the State
under [§] 1311.7 Id. § 363 (b} (2).

The plaintiffs assert that the plain language of both
relevant subsections in § 36B is determinative. They contend
that in defining the terms “coverage months” and ‘“premium
assistance amount” by reference to Exchanges that are

“established by the State under [§] 1311,” Congress limited the

availability of tax credits to individuals purchasing insurance

on state Exchanges. Under the plaintiffs’ construction, the
premium credit amcunt for individuals purchasing insurance
threugh a federal Exchange would always be zero.

The plaintiffs’ primary rationale for their interpretaticn
is that the language says what 1t says, and that it clearly
menticns state-run Exchanges under § 1311. TIf Congress meant to
include federally-run Exchanges, it would not have specifically
chosen the word “state” or referenced § 1311. The federal
government 1s not a “State,” and so the phrase “Exchange
established by the State under [§] 1311, standing alone,

supperts the notion that credits are unavailable to consumers on

17
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federal Exchanges. Further, the plaintiffs assert that because
state and federal Exchanges are referred to separately in § 1311
and § 1321, the omission in 26 U.S5.C. § 36B of anj reference to
federal Exchanges established under § 1321 represents an
intentional choice on behalf of Congress to exclude federal
Exchanges and include only state Exchanges established under
§ 1311.

There can be no question that there is a certain sense to
the plaintiffs’ position. If Congress did in fact intend to
make the tax credits available to consumers cn both state and
federal Exchanges, it would have been easy to write in broader
language, as 1t did 1n other places 1in Tthe statute. See 42
Uu.s.cC. § 18032(d) (3) (D) (i) (I1) {referencing Exchanges
“established under this Act”™).

However, when conducting statutory analysis, “a reviewing
court should not confine i1tself to examining a particular
statutory provisicn in isolation. Rather, [tlhe meaning — or

ambiguity — of certain words or phrases may only become evident

when placed in context.” Nat’l Ass’'n of Home Builders v.

Defenders of Wildlife, 551 U.S. 044, 666 (2007) (internal

citation and quotation marks omitted). With this in mind, the
defendants’ primary counterargument peints te ACA §§ 1311 and
1321, which, when read in ftandem with 26 U.5.C. § 36B, provide

an equally plausible understanding of the statute, and one that

18
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comports with the IRS's interpretation that credits are
available nationwide.

As noted, § 1311 provides that “[e]lach State shall, not
later than January 1, 2014, estabklish an Amerlcan Health Benefit
Exchange (referred to in this title as an “Exchange™”)[.]” Tt
goes on to say that Y[aljn Exchange shall be a governmental
agency or nonprofit entity that 1s established by a State,”
apparently narroewing the definition of “Exchange” to encom?ass
only state-created Exchanges. ACA § 1311{(d)(1). Similarly, the
definiticns section of the Act, § 1563(b), provides.that “Itlhe
term ‘Exchange’ means an: BAmerican Health Benefit Exchange
established under [§] 1311,” further supporting the notion that
all Exchanges should be considered as 1f they were established
by a State.

Of course, § 131l1l's directive that each State estabkblish an
Exchange <cannot be understood literally in light of § 1321,
which provides that- a state may “elect” to do so. Section
1321 (c) provides that if a state fails to establish an Exchange
by January 1, 2014, the Secretary “shall . . . establish and

operate such FExchange within the State and the Secretary shall

take such actions as are necessary to implement such other
requirements.” (emphasis added). The defendants’ position is
that the term “such Exchange” refers to a state Exchange that is

sett up and operated by HHS. In other words, the statute
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mandates the existence of state Exchanges, but directs HHS.to
establish such Exchanges when the states £fail to do so
themselves. In the absence of state action, the federal
government 1is required to step in and create, by definition, “an
American Health Benefit Exchange established under [§] 13117 con
behalf of the state.

Having thus explained the parties’ competing primary
arguments, the court is of the opinion that thé defendants have
the stronger position, although only slightly. Given that
Congress defined “Exchange” as an Exchange established by the
state, it makes sense to read  § 1321 (¢c)’s directive that HHS
establish “such Exchange” to mean that the federal government
acts on Dbehalf of the “State when it establishes its own
Exchange. However, the court cannot ignore the common-sense
appeal of the plaintiffs" argument; a literal reading of the
statute undoubtedly accords more closely with their position.
As such, based solely on the language. and context of the most
relevant statutory provisions, the court cannot say that
Congress’s intent 18 so clear and unambiguoﬁs that it

“forecloseis] any other ‘interpretation.” Grapevine Imports, 636

F.3d at 1377.
2.
We next examine TwWo other, less directly relevant

provisions of the 2Act to see 1f they shed any mere light on
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Congress’s intent. Food and Drug Admin. v. Brown & Williamson

Tobacce Corp., 529 U.5. 120, 132-33 (2000} (“A court nust

interpret fhe statute as a symmetrical and coherent regulatory
scheme, and fit, if possibie, all parts intoe & harmonious
whole.”) (citation and internal queotation marks omitted).
First, the defendants argue that reporting provisions in
§ 36B{L) conflict with the plaintiffs’ interpretation and
confirm that the premium tax credits must be availakle on
federally-run  Exchanges. Section 36B({f) - titled
“Reconciliation of credit and advance credit” - requires the IRS
to reduce the amount o¢f a taxpayer’s end-of-year premium tax
credit by the amount of any advance payment of such credit. See
26 U.S3.C. & 36B(L) (1) (“The amount of the credit allowed under
this secticn for any taxable vyear shall be reduced (but not
below zero)} by the amount of any advance payment of such
credit[.]”). To enable the IRS to track these advance payments,
the statute requires “[e]ach Exchange ({(or any person carrying
out 1 or more responsibilities of an Exchange under section
1312 {f) (3} or 1321 (c) of the [Act])” to provide certain
information tco the Department of the Treasury. Id. § 36B(f) (3)
(emphasis added). The;e is no dispute that the reporting
requirements apply regardless of whether an Exchange was
established by a state or HHS. The Exchanges are required to

report the following information:
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(A) The level of coverage described 1n section
1302(d) of the Patient Protection and Affordable
Care Act and the period such coverage was 1in
effect.

(B) The total premium for the coverage without regard
to the credit under this section or cost-sharing
reductions under section 1402 of such Act.

(C} The aggregate amocunt of any advance payment of

" osuch credit or reducticns under section 1412 of
such Act.

(D) The name, address, and TIN of the primary insured
and the name and TIN of each other individual
obtaining coverage under the policy.

(E) Any information provided to the. Exchange,
including any c¢hange of cilrcumstances, necessary
to determine eligibility for, and the amount of,

such credit.

(F) Infermation necessary to determine whether a
taxpayer has received excess advance payments.

Thé defendants argue, sensibly, that if premium tax credits
were not available on federally-run Exchanges, there would be no
reason to require such Exchanges to report the informaticon found
in subsections (C), (E), and (F}. It is therefore possible fo
infer from the reporting requirements that Congress intended the
tax credits to be available on both state- and federally-
facilitated Exchanges. The plaintiffs acknowledge that some of
the reporting reqguirements are extraneous for federally-run
Exchanges, but note that the other categories of reportable
information, i.e., subsections (ny, (B, and (D}, remain
relevant even in the absence of credits. The plaintiffs suggest
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that Congress was simply saving itself the tLrouble of writing
two separate subsections, one for each type of Exchange, by
including a single comprehensive list.

The second socurce of potentially irreconcilable lahguage
cffered by the defendants concermns the “qualified individuals”
provision under ACA § 1312. That section sets forth provisions
regarding which individuals may purchase insurance from the
Exchanges. It provides that pnly “qualified individuals” may
purchase health plans in the inaividual markets offered through
the Exchanges, and explains that a “gqualified individual” is a
person who “resides 1n the State that established the Exchange.”
ACA § 1312. The defendants argue that unless their reading of
§ 1321 1is adopted and understood to mean that the federal
government sténds in the shoes of the state for purposes of
establishing an  Exchange, there would be no T“qgualified
individuals” existing in the fhirtwaour states with federally-
facilitated Exchanges because none of those states i1s a “State
that established the Exchange.” This would leave the federal
Exchanges with no eligible customers, a result Congress could
not possibly have intended.

The. plaintiffs acknowledge that this would he untenable,
and suggest that the residency requirement is only applicable to
state-created Exchanges. They note that § 1312 states that a

“qualified individual” - “with respect to an Exchange” — 1s one
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who “resides in the State that established the Exchange.". ACA
§ 1312(£) (1} {h) (emphasis added} . Accordingly, because
“Exchange” 1s defined as an Exchange established under § 1311;
i.e., the provision directing states to estabiish Exchanges, the
residency requirement only limits enrcllment on state Exchanges.
Having considerec the parties’ competing arguments on both
of "~ the above-referenced sections, we remain unpersuaded by
either side. Again, while we think the defendants make the
better of the two cases, we are nob convinced that either of the
purported statutory conflicts render Congress’'s .intent clear.
Both parties offer reasonable  arguments and counterarguments
that make discerning Congress’s intent difficult. Additionally,
we note that the Supreme Court has recently reiterated the
admonition that courts avoid revising ambiguously drafted
legislaticon out of. an effort to aveid “apparent anomaliies]”

within a statute. Michigan v. Bay Mills Indian Cmty., No. 12-

515, 572 Uv.s.  , . slip op. at 10 (May 27, 2014). It is
not eséecially surprising that in a bill of this size - “10
titles.stretch[ing} over 900 pages and contain[ing] hundreds of
provisions,” NFIB, 132 S. Ct. at 2580, - there would be one or

more conflicting provisions. See Bay Mills, at 10-11 {“Truth be

told, such ancmalies often arise from statutes, 1f for no-other
reason than that Congress typically legislates by parts

LT Wary of granting excessive analytical weight to
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relatively minor conflicts within a statute of this size, we
decline to accept the defendants’ arguments as dispositive of
Congress’s intent.
3.
The Act’'s legislative history 1is also not particularly

illuminating on the issue of tax credits. See Philip Morris

USA, Inc. v. Vilsack, 736 F.3d 284, 289 (4th Cir. 2013)

(considering legislative history at Chevron step one). But see

Nat’l Elec. Mfrs. Ass'n, 654 F.3d at 505 (noting that, “in

consulting legislative history at step one of Chevron, we have
utilized such history only for limited purposes, and only after
exhausting mcre reliable tools of construction”). As béth
parties concede, the legislative history of the Act.is somewhat

lacking, particularly for a bill of this size.? Several floocr

statements from Senators support the notion that it was well
understood that tax credits would be avallable for low- and
middle-income Americans naticonwide. For example, Senator Baucus

stated that the “tax credits will help to ensure all 2ZAmericans

¢ As another court considering a similar challenge to the

IRS Rule recently noted, “[blecause the House and Senate
versions of the Act were synthesized through -2 recconciliation
process, rather than the standard conference committee preocess,
no conference report was issued for the Act, and there 1is a
limited legislative record relating to the final versicn of the
bill.” Halbig v. Sebelius, No. 13-623, 2014 WL 129023, at *17
n.13 (D.D.C. Jan. 15, 2014).
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can afford quality health insurance.” 155 Ceng. Rec. 811,964
{(Nov., 21, 2009). He later estimated that “&0 percent cf those
who are getting insurance in the individual market on the
exchange will get tax credits . . . .” 155 Cong. Rec. 512,764

{Dec. 9, 2009). Similarly, Senator Durbin stated)that half of

the ™30 million Americans today whe have no health insurance

will qualify fer . . . tax credits to help them pay their
premiums so they can have and afford health insurance.” i55
Cong. Rec. 813,55% (Dec. 20, Z2009). These figures only make

sense if all financially eligible Americans are understcod to
have access to the credits.

However, 1t 1is possible that such statements were made
under the agssumption that every state would in fact establish
its own Exchange. As the district court stated, “Congress did
not expect the states to turn down federal funds and fail to

create and run their own Exchanges.” King wv. Sebelius, HNo.

3:13-cv-630, 2014 WL 637365, at *14 (E.D. Va. Feb. 18, 2014).
Thé Senators’ statements therefore do not necessarily address
the Question of whether the credits would remain available in
the absence of state-created Exchanges. The plaintiffs argue
exﬁensively that Congress cculd not have anticipated that so few
states would establish their own Exchanges. Indeed, they argue
that Congress attempted fo “coerce” the states into establishing

Exchanges by conditioning the availability of the credits on the
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presence of state Exchanges. The plaintiffs contend that
Congress struck an internal bargain in which it decided to favor
state-run Exchanges by incentivizing their «creation with
billions of dollars of fax Credits. According to the
plaintiffs, however, Congress’s plan backfired when a majority
of states refused to establish their own Exchanges, in spite of
the incentives. The plaintiffs thus acknowledge that the lack
of widelj available tax credits 1s counter to Congress’'s
original intentions, but consider this the product of a
Congressional miscalculation that the courts have no business
corre¢ting.

Although the plaintiffs ocffer nc compelling support in the
legislative record for their argument,® it is at least plausible
that Congress would have wanted to ensure state involvement in
the creation and operation of the Exchanges. Such an apprcach
would certainily comport with a literal reading of 26 U.S.C.
§ 36B’'s text. In any event, 1t is certainly possible that the

Senators quoted above were speaking under the assumption that

* The plaintiffs take an isolated, stray comment from
Senatcr Baucus during a Senate Finance Committee hearing well
out of context, see J.A. 285-87, and similarly place too much
emphasis on a draft bill from the Senate Health, Education,
Labor, and Pensicns Ccommittee that would have conditioned
subsidies for a state’s residents on the state’s adoption of
certain “insurance reform provisions,” see S. 1679, § 3104(a),
(dy (2), 111lth Cong. {2009).
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each state would establish its own Exchange, .and that they could
not have envisioned the lissue currently being litigated.
Although Congress included a fallback provision in the event the
states failed to act, it 1s not clear from the legislative
record how large a rolé Congress expected the federal Exchanges
te play in administering the Act. We are thus of the opiniocon
that nothing in the legislative history of the Act provides
compelling support for either side’s positicn.

Having examined the plain language and context of the most
relevant statutcery sections, the context and structure of
related provisions, and the legislative history of the Act, we
are unable to say definitively that Congress limited the premium
tax credits to individuals living in states with State—ruﬁ
Exchanges. We note again that, on the whole, the defendants
have the better of the statutory construction arguments, but
that they fail to carry the day. Simply put, the statute is
ambigucous and subjeét to at least two different interpretations.
As a result, we are unable to resolve the case in either party's
favor at the first step of the Chevron analysis.

B,

Finding that Congress has not “directly spoken to the
precise question at issue,” we move to Chevreon’s second step.
467 U.S5. at 842. At step two, we ask whether the “agency’s

[action] is based ¢n a permissible constructicn of the statute.”
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Id. at B43. We “will not wusurp an agency’s interpretive

authority by supplanting its construction with our cwn, so long

as the interpretation 1s not ‘arbitrary, capricious, or
manifestly contrary to the statute.’ A construction meets this
standard if it ‘represents a <reasonable accommodation of

conflicting pelicies that were committed te the agency’s care by

the statute.’” Philip Morris, 736 F.3d at 250 (quoting Chevron,

467 U.S. at 844, 845). We have been clear that “[rleview under-

this standard is highly deferential, with a presumption in favor

of  finding the agency action wvalid.” Chic WVall. Envt'l
Coalition wv. Aracoma Copal Co., 556 F.3d 177, 18%2 (4th Cir.
2009) .

As explained, we cannot discern whether Congress intended
one way or another to make the tax credits available on HHS-
facilitated Exchanges. The relevant statutory sections appear
to conflict with one another, yielding different possible
interpretations. In light o¢f this uncertainty, this is a
suitable c¢ase in which to apply the principles of deference

called for by Chevron. See Scialabba v. Cuellar de Osorio, No.

12-930, 573 v.s.  ,  , slip cp. at 14 (June 9, 2014)
(“[I]lnternal ténsion [in a statute] makes possible alternative
reasonable constructions, bringing into correspondence 1in one
way or ancther the section’s different parts. And when that is

so, Chevron dictates that a court defer to the agency’s choice
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. . .7 (plurality opinion); Nat’l Elec. Mfrs. Ass’n, 654 F.3d

at 505 (“[W]ie have reached Chevron’s second step after
describing statutory language as ‘susceptible to meore precise
definition and open to wvarying constructions.’”) (quoting Md.

Dep’t of Health and Mental Hygiene v. Centers feor Medicare and

Medicaid Servs., 542 F.3d 424, 434 (4th cir. 2008)).°

What we must decide is whether the statute permits the IRS
to decide whether the tax credits would be available on federal
Exchanges. In answering this gquestion in the affirmative we are

primarily persuaded by the IRS Rule’s advancement of the broad

! We recognize that not every ambiguity in a statute gives

rise to Chevron deference. Often, but not always, courts will
vield to an agency’'s Iinterpretation only when the ambiguity
creates some discretionary authority for the agency to fulfill.
See Chamber of Commerce of U.S. v. N.L.R.B., 721 F.3d 152, 186l
(4th Cir. 2013) (“"Mere ambiguity in a statute is not evidence
of congressional delegation o©f authority.’ Rather, ‘[tlhe
ambiguity must be such as to make it appear that Congress either
explicitly or implicitly delegated authority to cure that
ambiguity.’”) {guoting Am. Bar Ass'n v. F.T.C., 430 F.3d 457,
469 (D.C. Cir. 2005)) {alteration in original). However, giwven
the importance of the fax c¢redits to the overall statutory
scheme, 1t is reasonable To assume that Congress created the

S ambiguity in  this case with at least some degree of
intentionality. See City of Arlington v. F.C.C., 133 8. Ct.
1863, 1868 (2013) (“Congress knows to speak in plain terms when
it wishes to circumscribe, and in capacious terms when it wishes
to enlarge, agency discretion.”). There are several pcssible
‘reasons for leaving an ambiguity of this sort: Congress perhaps
might not have wanted to resolve a politically sensitive issue;
additionally, it might have intended tec see how large a role the
states were willing to adopt on their own before having the
agency respond with rules that could best effectuate the purpose
of the Act in light of the actual circumstances present several
years after the bill’s passage.
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rpolicy goals cof the Act. See Vill. of Barrington. v. Surface

Transp. Bd., 636 F.3d 650, 666 (D.C. Cir. 2011} (“[Wlhen an

agency interprets ambiguities in its organic statute, 1t 1is
entirely appropriate for that agency to consider . . . policy
argunments that are rationally related to the [statute’s] goals.”

{internal quotation marks and citation omitted)); Ariz. Pub.

. Serv. Co. wv. EPA, 211 ¥.3d 1280, 1287 (D.C. Cir. 2000) (“[A]s

long as the agency stays within [Congress’s] delegation, it is
free to make policy cholces in interpreting the statute, and
such interpretations are entitled to deference.”} (gquotation
marks omitted). There is no guestion that the Act was intended

as a major overhaul of the nation’s entire health insurance

market. The Supreme Ccurt has recognized the broad policy goals
of the Act: “to increase the number of ZAmericans covered by
health insurance and decrease the cost of health care.”k NFIE,
132 5. Ct. at 2580, Similarly, Title 1 of the ACA is titled
“Quality, Affordable Health Care for All Americans” (emphasis
added) .

Severzl provisions of the Act are necessary to achieving
these gecals. To begin with, the individual mandate requires
nearly all Americans to have health insurance or pay a fine.
Increasing the pool of insured individuals has the intendsad

side-~effect of increasing revenue for insurance providers. The

increased revenue, in turn, supports several more specific
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policy geoals contained in the Act. The most prominent of these
are the guaranteed-issue and community-rating provisions. In
short,; these'provisions bar insurers from denying coverage or
charging higher premiums because of an 1individual’s heaith
status._.ggg ACA § 1201. However, these requirements, standing
alcone, wculd result in an “adverse selection” scenario whereby
individuals disﬁroportionately likely to wutilize health care
would drive up the costs of policies availakle on the Exchanges.

Congress understood that one way to avoid such price
increases was to require near-universal participaticn in the
insurance marketplace via the individual mandate. In
combination with the individual. mandate, Congress authorized
broad incentives - totaling hundreds of billions. of dollars — to
further increase market participation among low- and middle-
incecme individuals. A Congressional Budget Office report issued
while the Act was under consideration informed Congress that
there would be an “an influx of enrollees with below-average
spending for health care, who would purchase coverage because of
the new subsidlies to be provided and the individual mandate to
be imposed.” J.A. 95. The report further advised Cecngress that
“[tlhe substantial premium subsidies available in the exchanges
would encourage the enrollment of a broad range of people”; and
that the structure of the. premium tax credits, under which

federal subsidies increase if premiums rise, “would dampen the
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chaﬁces'that a cycle of rising premiums and declining enrollment
would ensue.” J.A. 108-109. BAs the defendants further explain,
denying tax credits to individuals shepping on federal Exchanges
would throw a debilitating wrench into the Act’s internal
economic machinery:

Ingurers in States with federally-run Exchanges would
still be reguired to comply with guaranteed-issue and
community-rating rules, but, without premium tax
subsidies ©To encourage bread participation, insurers
would be deprived of the broad policy-holder base
required to make those reforms viable. Adverse
selection would cause premiums to rise, further
discouraging market participation, and the ultimate
result would be an adverse-selection “death spiral” in
the individual insurance markets 1in States with
federally-run Exchanges.

Br. of Appellees, at 35; see also Amicus Br. of Bmerica’s Health
Insurance Plans, at 3-6; Amicus Br. for Economic Schelars, at 3-
6.°

It is therefecre clear that widely available tax credits are
essential to fulfilling the Act’s primary geoals and that
Congress was aware of their importance when drafting the bill.

The IRS Rule advances this understanding by ensuring that this

° Likewise, four Supreme Court Justices have remarked on the

importance of the tax credit system: “Without the federal
subsidies, individuals would lose the main incentive to purchase
insurance inside the exchanges, and some insurers may be
unwiliing to offer insurance inside of exchanges. With fewer

buyers and even fewer sellers, the exchanges would not operate
as Congress intended and may not operate at all.” NFIB, 132 8.
Ct. at 2674 {Scalia, Kennedy, Thomas, and Alito, JJ.,
dissenting) . '
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essential component exists on a éufficiently large scale. The
IRS Rule became all the more impertant once a significant number
of states indicated their intent to forgo establishing
Exchanges. With only sixteen state-run Exchanges currently in
place, the economic f&amework supporting the Act would cﬁumble
if the credits were unavailable on federal Fxchanges.
Furthermore, without an exception to the individual mandate,
millions more Americans unable to purchase insurance. without the
credits would be forced to pay a penalty that Congress never
envisicned imposing on them. The IRS Rule avoids both these
unforeseen and undesirable consequences and thereby advances the
true purpose and means of the Act.

It is thus entirély sénsible that the IRS would enact the
regulations it did, making Chevron deference appropriate.
Confronted with the BAct’s ambiguity, the IRS crafted a rule
ensuring the credits’ broad availability and’ furthering the

'goals of the law. In the face of this permissible construction,

we nmust defer to the IRS Rule.. See Scialabba, at 33 (“Whatever
Congress might have meant in enacting [the statute], it féiled
to speak clearly. Confronted with & self-contradictory,
ambiguous provision in a complex statutory scheme, the Board
chose a textually reascnable construction consonant with 1ts
.view of the purposes and pcolicies underlying immigration law.

Were we +to overturn the Beard in that circumstance, we would
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assume as our own the responsible and expert agency’s zrole.”);

Nat’l Elec. Mfrs. Ass'n, 654 F.3d at 505 (“"[Wle defer at

[Chevron’s] step two to the agency’'s interpretaticn so long as
the construction is a reasonable policy choice for the agency to
make.”) (second alteration in original).

Tellingly, the plaintiffs do not dispute that the premium
tax credits are an essential component of the Act’'s viability.
Instead, as explained above, they concede that Cengress probably
wanted to make subsidies available throughout the country, but
argué that Congress was egually concerned ﬁith ensuring that the
states play a leading role in administering the Act, and thus
conditioned the availability of the credits on the creation of
state Exchanges. The plaintiffs argue that the TRS Rule exceeds
the agency’s authority because it irreconcilably conflicts with
Congress’'s goal of ensuring state leadership. For the reasons
explained above, however, we are. not persuaded by the
plaintiffs’ “cocercion” argument and do not consider 1t a wvalid

"basis for circumscribing the agency’s authority to implement the
Act in an efficacicus manner.

The plaintiffs also attempt to avert Chevron deference by
arguing that ACA §§ 1311 and 1321 are administered by HHS and
not the IRS, and that as a rasult the IRS had no authority to
enact 1its final rule. However, the relevant statutory language

is found in 26 U.3.C. § 36B, which 1is part of the internal
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REVénue Code and subject to interpretation by the IRS. See 77
Fed. Reg. at 30,378  (describing the IRS Rule as a valid
interpretation of 26 U.3.C. § 36B). Although the 1IR3 Rule
adopts by cross-reference an HHS definition of “Exchange,” 26
C.F.R. § 1.36B-1(k), the Act clearly gives to the IRS authority
to resolve ambiguities in 26 U.S5.C. § 38B (“The Secretary shall
prescribe such regulations as may be necessary to carry out the
provisions of this section”}. - This c¢lear delegation of
authority to the TRS relieves us cf any possible doubt regarding
the propriety of relying on one ‘agency’s interpretation of a
single piece of a jointly-administered statute.

Finally, the plaintiffs contend that a rule df statutory
construction that requires tax exemptions and credits to be
construed narrowly displaces Chevron deference 1in tThis case.
However, while the Supreme Court has stated that tax credits

(4

“must be expressaed in clear and unambiguous terms,” Yazoo &

Miss. Valley R.R. Co. v. Thomas, 132 U.s. 174, 183 (1889%9), the

Supreme Court has never suggested that this principle displaces
Chevron deference, and in fact has made it guite clear that it

does not. See Mayo Found. for Medical Educ. and Research v.

United States, 131 5. Ct. 704, 713 (2011) (“ITlhe principles

underlying our decision in Chevron apply with full force in the

tax context.”); see alse id. at 712 {collecting cases in which
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the Supreme Court has applied Chevron deference interpreting IRS
regulations).

Rejecting all c¢f the _plaintiffs' arguments as to why
Chevron deference is inappropriate in this case, for the reasons
explained above we are satisfied that the IRS Rule is a
permissible cpnstruction, of the statutoryv language. We must
therefore apply Chevron deference and uphold the IRS Rule.®

Accordingly, the Jjudgment of the district court Iis

affirmed.

AFFIRMED

¢ The Commonwealth of Virginia, acting as amicus on behalf

of the defendants, argues that the plaintiffs’ construction of
the statute violates the Constitution’s Spending Clause by
failing to provide Virginia with "“clear notice” that receipt of
billions of deollars in tax credits for 1its low- and middle-
income citizens was contingent on establishing an Exchange. The
Commonwealth’s argument derives from Pennhurst State School &
Hospital wv. Halderman, in which the Supreme Court stated that
“if Congress intends to impose a condition on the grant of
federal moneys, it must do so unambiguously. By insisting that
Congress speak with & clear voice, we enable the States to
exercise their cheice knowingly, cognizant of the consequences
of thelr participation.” 451 U.s. 1, 17 (1981) (internal
citatlions omitted). Althcough ably advanced, we have no reason
to reach the Commonwealth’s constituticnal argument because we
find the IRS Rule to be an appropriate exercise of the agency’s
authority under Chevron.  3ee Norfolk 3. Ry. Co. w. City of
Alexandria, 608 F.3d 150, 157 {4th Cir. 2010) (“The principle of
constitutional avoidance . . . requires the federal courts to
avoid rendering constitutional rulings unless absolutely
necessary.”) {citing Ashwander v. Tenn. Valley Auth., 297 U.S.
288, 347 {(1936) (Brandeis, J., concurring)).
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DAVIS, Senior Circuit Judge, concurring:

I am pleased to Join in full the majority’s holding that
the Patient Protecticn and Affordable Care Act (the = Act)
“permits” the Internal Revenue Service to decide whether premium
tax credits should be available to consumers who purchase health
insurance coverage on federally-run Exchanges. Maj. Cp. at 30.
But I am also persuaded that, even if one takes the view that
the Act is not ambiguous in the manner - and for the reasons
described, the necessary outcome of this case is precisely the
game. That is, I would hold that Congress has mandated in the
Act that the IRS provide tax credits to all consumers regardiess
of whether the Exchange on which they purchased, their health
insurance coverage 1s a creature of the state or the federa
bureaucracy. Accordingly, at Chevron. Step One, the  IR53 Rule
making the tax credits available to all consumers of Exchange-—
purchased health insurance coverage, 26 C.F.R. & 1.36B-1l(k), f?
Fed. Reg. 30,377, 30,378 {(May 23, 2012y, is the correct
interpretation of the Act and is reqgquired as a matter of law.

Chevron U.S.A., Inc. v. Natural Rescurces Defense Council, Inc.,

467 U.3. 837, 842-43 (1984).

Although the Act _expressly contemplates state-run
Exchanges,  ACA § 1311(b) (1), Congress created a contingency
provision that permits the federal government, wvia the Secretary

of Health and Human Services, tc “establish and coperate such
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Exchange within the State and . . . take such actions as are
necessary to implement such other reguirements.” Id. 8
1321(c) (1} . This contingency provision is triggered when a state

elects not to set up an Exchange, when a state is delaved in
settingrup an Exchange, or when a state Exchange fails to meet
cerfain statutory and regulatory reguirements. Id. § l321(c)(l);

Enter the premium tax credits, essentially a tax subsidy
for the purchase of health insurénce. The amended tax code, 20
U.s.C. & 36B{b}, sets forth the formula for calculating the
amcunt of a consumer’s premium tax credit. TIn general, the
credit is equal to the lesser of two amounts: the menthly
premium for a qualified health plan “enrclled in through an
Exchange established by the State,” or the excess Qf the
adjusted ménthly premium for a certain type of health plan over
a percentage of the taxpayer’s household income. id. §

36B(b) (2).

Appeliants contend that the language “enrolled in through

an Exchange established by the .State” precludes the IRS from
providing premium tax credits to consumers who purchase health
insﬁrance coverage on federal Exchanges. To them, “established
by the State” in the premium tax credits calculation

subprovision is the sine gua nen o¢f this case. An Exchange

established by the State is not an Exchange established by the

federal government, they argue; thus, the eqgquation for
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calculating the amount of the premium tax credit I1s wholly
inapplicable to all ccnsumers who pﬁrchase health insurance
coverage on federally~run Exchanges (the amount would be zero,’
according to Appellants).

I am not persuaded and for a simple reasdn: “[E]stablished
by the State” indeed means established by the state - except
when it does not, 1i.e., except when a state has failed to
establish an Exchange and when the Secretary, charged with

acting pursuant to a contingency for which Congress planned, id.

S 1321(0),‘establishes and'operates the Exchange in place of the
state. When a state elects not tec establish an IExchange, the
contingency provision authorizes federal officials to establish
and operate “such Exchange” and to take any actlion adjunct to
doing so.

That disposes of the Appellants’ contentiOﬁ. This is not a
case that calls up the decades-long clashes between textualists,
purposivists, and othér schools of statutory interpretation. See
Abbe Gluck, The States As Laberatories of Statutory
Interpretation: Methodeological Consensus and the New Modified
Textualism, 119 Yale L.J. 1750, 1762-63 (2010). The case can be
resolved through a contextual reading of a few different
subsections of the statute. If there were any rgmaining doubt
over this construction, the »hill’s structure dispels it: The

contingency provision at § 1321 (c) (1) is set forth in “Part III"
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of the bill, titled “State Flexibility Relating to Exchanges,” a
section that appears after the section that creates the
Exchanges and mandates that they = be operated by state
governments, ACA § 1311 (b). What’s more, the contingency
provision does not create two-tiers of Exchanges; there is no
indication that Congress intended the federally-cperated
Exchanges to be lesser Exchanges and for consumers who utilirze
them to be less entitled to important benefits. Thﬁs,'I conclude
that a holistic reading of the Act’s text and proper attention
tc its structure lead to only one sensibkble conclusion: The
premium tax credits must be available to consumers who purchase
health insuranée coverage through their designéted Exchange
regardless o©of whether the Exchange 1s state- or federally-
operated.

The majority opinion understandably engages with the
Lppellants and respectfully posits they could be perc;ived to
advance a plausibie chstruction of the Act, i.e., th;t Congress
may have sought to restrict the scope of the contingency
provision when it used the phrase “established by the State” in
the premium tax credits calculation subprovision. But as the
majority opinion deftly illustrates, a straightforward reading
of the Act strips away any and all possible explanations for why

Congress would have intended to exclude consumers who purchase

health insurance coverage on federally-run Exchanges from
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gqualifying for premium tax credits. (The best Appellants can
come up with seems t¢ e some non-existent Congressibnal desire
for “state leadership” (whatever . that means) 1in effecting a
comprehensive cverhaul of the nation’s Thealth insurance
marketplaces and related health care markets.) Such a reading,
the majority opinion persuasively explains, 1s not supported by
the legislative history or by the overall structure of the Act.
Maj. Op. at 27, 24. Moreover, the majority carefully and
cogently explains how “widely available tax credits are
essential to fulfilling the Act’s primary geoals and [how]
Congress was aware of their importance when drafting the bill.”
Maj. Op. at 33. Thus, the majority correctly holds that Congress
did not intend a reading that has no legislative history to
support it and runs contrary to the Act’s text, structure, and
goals. Appellants’ “literal reading” of the premium tax credits
calculation subprovision renders the entire Congressional scheme
nonsensical. Cf. Maj. Op. at 27.

In fact, Appellants’ reading is not literal; 1t's cramped.
No case stands for the proposition that literal readings should
take place in a vacuum, acontextually, and untethered from other
parts of the operative text; indeed, the case law indicates the

oppesite. National Association of Home Builders v. Defenders of

Wildlife, 551 U.S. 644, 666 (2007). Sco does common sense: If T

ask for pizza from Pizza Hut for lunch but clarify that I would
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be fine with a pizza from Domino’s, and T then specify that I
want ham and pepperoni on my pizza from Pizza Hut, my fiiend who
returns from Domino’s with a ham and pepperoni pizza has still
compiied with a literal construction of my lunch order. That is
this case: Congress specified that FExchangss should Dbe
established and run by the states, but the contingency provision
permits federal officials to act in place of the state when 1t
fails to establish an Exchange. The premium tax credit
calculation subprovision later specifies <certain conditions
regarding state-run Exchanges, but that does not mean that a
literal —reading of that provision somehow precludes its
applicability to substitute federally-run FExchanges or erases

the contingency provision out of the statute.

That Congress sometimes specified state and federal
Exchanges in the bill is as unremarkable as it 1s unrevealing.
This was, after all, a 900-page bill that purported to
restructure the means of providing health care in this country.
Neither the canons of construction nor  any empirical analysis
suggests that congressicnal drafting is a perfectly harmonious,

symmetrical, and elegant endeavor. See generally Abbe Gluck &

Lisa Schultz Bressman, Statutcery Interpretation from the Inside:
An Empirical Study of Congressicnal Drafting, Delegation, and
the Canons: Part I, 65 Stan. L. Rev: 901 (2013). Sausage-makers

are indeed offended when their craft is linked to legislating.
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Robert Pear, If Only Laws Were Like Sausages, N.Y. Times, Dec.
5, 2010, at WEK3. At worst, the drafters’ perceived
inconsistencies (if that is what they are at all) are far less
probative of Congress’ intent than the unqualified and broad
contingency provision.

Appeilants insist that_ the use of “established by the
State” in the premium tax credits calculation,‘subprovision is
evidence of Congress’ intent to limit the availability of tax
credits to consumers of state Exchange-purchased health
insurance coverage. Their reading bespeaks a deeply flawed
effort to sgueeze the proverbial elephant into the proverbial

mousehole. Whitman v. American Trucking Asscociaticns, 531 U.S.

457, 468 {(2001). If Congress wanted to create a two-tiered
Exchange system, it would have doné so expressly in the section
of +the Act that authorizes the creation of_ contingent,
federally-run Exchanges. If Congress- wanted to limit the
availability of premium tax credits to consumers who purchasé
health coverage on state-run Exchanges, it would have said so
rather than tinkering with the formula in a subprovision
governing how to calculate the amount of the credit.

The real danger in the Appellants’ proposed interpretation.‘
of the Act is that it misses the forest for the trees by eliding
Congress’ central purpose in enacting the Act: to radically

restructure the American health care market with “the most
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7

expansive soclal legislation enacted 1in decades.” Sheryl Gay
Stolberg & Robert Pear, Obama Signs Health Care Dverhaui Into
Law, With a Flourish, N.Y. Times, March 24, 2010, at Al19. The
widespread availability of premium tax credits was Intended as a
critical part of the pbill, a point the President highlighted at
the bill signing. Transcript of Remarks by the Preszident and
Vice President at Signing of the Health Insurance Reform Bill,
March 23, 2010 (“And when this exchange is up and running,
millions o<f people will get tax breaks to help them afford
coverage, which represents the largest middle-class tax cut for
" health care in history. That's what this reform is about.”).
Appellants’ approach would effectively destroy the statute by
promulgating - a new rule that makes premium tax credits
unavailable to consumers who purchased health coverage on
federal Exchanges. Bﬁt of course, as their counsel largely
conceded at oral argument, that is their not so transparent
purpcse.
Bppellants, citizens of the Commonwealth of Virginia, do

not wish to buy health insurance. Most assuredly, they have the

right, but not the unfettered right, Nat’l Fed’'n of Indep. Bus.

v. Sebelius, 132 3. Ct. 2566 (2012), to decline to do so. They

have a clear choice, one afforded by the admittedly less-than-
perfect representative process ordained by cur constitutional

gtructure: they can either pay the relatively minimal amounts
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needed to obtain health care insurance as provided by the Act,
or they can refuse to pay and run the risk of incurring a tiny
tax penalty. Id. What they may not do is rely on our help to
deny to millions of Americans desperately-needed health
insurance through a tortured, nonsensical construction. of a
federal Statute- whose manifest purpese, as revealed by thé
wholeness and coherence of 1ts text and structure, could not be
"more clear.

As elaborated in this separate opinion, I am pleased t©o
concur in full in Judge Gregory’s carefully reasoned opinion for

the panel.
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