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As clients move into new markets the employer's HR function and employment law counsel
need to get to grips with local laws, customs and practices. We recognise that this can be a
challenge for those seeking to navigate these issues for the first time. This short e-guide gives
a general outline of the key aspects of the U.K. employment relationship from recruitment,
through terms, benefits and TUPE transfers to litigation and separation. It is not intended to be
an exhaustive guide but a point of reference for the key issues reflecting the law as at May
2022.

To discuss any of these issues in more detail, please contact International Employment partner
Suzanne Horne at +44.020.3023.5129 or suzannehorne@paulhastings.com.
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Recruitment

Pre-Employment Checks

It is common practice for an employer to conduct background checks on its prospective
employees. However, the extent of these checks varies:

(a) Credit checks — These are not standard in the U.K. but possible with the written
agreement of the candidate.

(b) Criminal record checks (now known as 'DBS' checks) — These are not standard in the
U.K., but may be required in certain regulated professions, or when working with
children or vulnerable adults. Itis illegal to force a candidate to agree to carry them out,
the penalty is a £5,000 fine. In theory, candidates can be asked to voluntarily agree but
this will create evidential issues, especially if the candidate is not subsequently given

a job offer.

(c) Verification of CV information — Checks on educational achievements and job history
are standard and there are several third-party providers, who can carry out these
checks.

(d) References — References from previous employers are standard but will usually only

be limited to confirmation of the role and length of service.

(e) Right to work checks — All new arrivals intending to live, work or study in the U.K. will
need a visa before they travel. All U.K. employers must carry out right to work checks
on all prospective employees, regardless of their race, ethnicity or nationality, but this
step should only take place at the job offer stage. Until 6 April 2022, employers were
able to either conduct manual checks by verifying employees' original documents or
carry out an online check when available. However, from 6 April 2022, U.K. employers
must conduct: (i) an online right to work check for individuals holding a biometric
residence permit (BRP), biometric residence card (BRC) or frontier work permit (FWP)
as well as holders of settled or pre-settled status under the EU Settlement Scheme
(employers can no longer accept a physical BRP, BRC or FWP as evidence of an
employee's right to work); and (ii) a manual (free) or digital (subject to a fee) right to
work check on British or Irish nationals who hold a valid passport, as the online checks
are not available for them. Employees must be able to provide proof of immigration
status, which will be either from the EU Settlement Scheme or from the new
immigration system.

(f) Data protection — Job applicants are entitled to have their data processed fairly. A
statement of what data will be collected and processed and how their data will be used
should be set out in the application process.

Discrimination

Discrimination in recruitment in the U.K. is unlawful so care must be taken over the process
and the advert. The protected characteristics are sex, race, age, religion or belief, disability,
pregnancy and maternity, sexual orientation, marriage and civil partnership and gender
reassignment. Special care is needed with regard to age discrimination. Age discrimination
works differently in the U.K. than in the U.S. In the U.K,, discrimination on the grounds of age
can be on the basis that someone is old, young or a specific age. So an advertisement for a
role requirement a "youthful and dynamic" candidate is on the face of it evidence of
discrimination.
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Working Status

There are various options for hiring workers in the U.K., each carrying their own risks or
treatments on income tax and social security contributions. The label attached to the role will
not necessarily be determinative:

(a) Interim — A person can be taken on an interim basis, particularly with regard to providing
a temporary replacement for another employee absent on maternity leave;

(b) Agency worker — A person can be hired through an agency, who will employ the worker
directly and recoup the costs of employment as a fee;

(c) Consultant — A person providing services as a consultant must be genuinely self-
employed. Consultants often provide their services through a service company;

(d) Workers — A worker is an individual who works under a contract where they perform
the work personally. Workers have some statutory protections but not as many as an
employee;

(e) Employees — An employee is defined in U.K. law as an individual who has entered into

or works under a contract of employment. Whether there is a contract of employment
is a factual test, usually around issues of control and responsibility. Employment status
carries a number of protective rights, particularly the right not to be unfairly dismissed
after two years' service. The difference between a worker and an employee is not
always easy to define;

(f) Members of LLP — Members of an LLP may be salaried partners or equity partners.
They are not employees of the LLP under English law (the position is less clear in
Scotland) but may be workers. The status of the individual and their rights may have
tax consequences and will have to be assessed based on the overall facts in the
relevant circumstance; and

(9) Partners — An equity partner will typically be genuinely self-employed. The status of the
individual and their rights may have tax consequences and will have to be assessed
based on the overall facts in the relevant circumstance.

Employees and workers in the U.K. may also be employed or engaged on a part-time or fixed-
term basis. Like other jurisdictions, the courts in the UK are now grappling with how those who
work in the 'Gig Economy' should be classified.

Previous employment restrictions

The candidate may be bound by a notice period, non-compete restrictions and confidentiality
provisions. Information should be obtained on these as part of the recruitment process.
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2. Starting Employment

Considerations, Terms and Conditions
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There is no employment at will in the U.K. or the EU. All employees should have a written
contract or terms. The employment relationship in the U.K. is governed by a mixture of
mandatory statutory rights and an individual written contract of employment. Very few
employees are represented by unions.

Whatever their nationality, if the individual is working in the U.K. then itis likely U.K. employment
law will govern the relationship, even if the contract contains a U.S. choice of law clause.

The contract is important because once the contractual terms have been agreed with the
employee they cannot be unilaterally varied by the employer. There are flexibility clauses but
they have to be operated within the boundaries of the implied duty of trust and confidence.

All U.K. employees are entitled to receive written terms of employment where employment is
to continue for one month or more. These must contain statutory information on matters such
as the name of the employer, place of work, hours of work, leave entitlement and notice. Click
here for the checklist. These written terms for junior employees will usually run to 2-3 pages,
backed up by an employee handbook (which should be non-contractual). It is important that the
employee signs the documents. From 6 April 2020, the obligation on employers to provide a
written statement of particulars has been extended to workers, as well as employees. The right
to receive a written statement of particulars has also become a "day one" right, which means
that any workers engaged on or after 6 April 2020 are entitled to receive a written statement
before or on their start date.

U.K. employees are entitled to a minimum wage, daily and weekly rest breaks, paid vacation of
5.6 weeks per year (pro rata for part time employees), a minimum period of notice of roughly
one week for every year worked. There is a limit on the maximum working week of 48 hours
but some employees particularly senior staff, frequently agree to sign an opt out from this.

In terms of minimum wage, generally speaking, all employees are entitled to be paid a minimum
hourly rate of pay (set by the U.K. Government annually) - there is no exception for small
employers. Currently, the rates range from £4.81 to £9.50. The National Living Wage applies
to employees aged 25 and over.

Senior staff, at say management level, will usually be expected to sign a lengthy contract (circa
20 pages) which covers both parties' contractual duties. This document will be fairly prescriptive
and is intended to protect the employer in a variety of circumstances given that a breach of
contract may entitle the employee to resign and render any post termination provisions
unenforceable. Although all such contracts usually cover the same issues, they are often
individually negotiated, especially concerning termination rights of either party.

A substantial body of legislation from the U.K. and Europe establishes the basic terms and
rights of employees and workers. This includes protection from discrimination, the right to equal
pay, statutory obligations to protect the health and safety of employees and the right not to
suffer deductions from wages.

There is a statutory obligation to provide paid holiday, sick pay, certain family friendly rights and
of employer pension duties. Common benefits provided voluntarily are enhanced sick pay,
healthcare insurance, disability insurance, death in service, life insurance and in some sectors
car allowances. Membership of share or equity schemes is also common in some sectors.

Bonus schemes, whether discretionary or contractual, are common especially in the financial
sector and sales, and care must be taken about their documentation. Bonus provision in the


https://www.legislation.gov.uk/ukpga/1996/18/section/1?msclkid=6a1302c6d07a11ecb52e1c9bebca207c
https://www.legislation.gov.uk/ukpga/1996/18/section/1?msclkid=6a1302c6d07a11ecb52e1c9bebca207c
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financial sector is subject to statutory caps of 100% of fixed remuneration or, with approval by
the shareholders, up to 200%.

A standard U.S. type employment agreement will not usually be suitable as it will have been
drafted for a different legal regime and contain matters that are unenforceable or irrelevant in
the U.K. A cross referral to a standard U.S. confidentiality and non-compete document may
result in problems of interpretation and enforcement. It is usually more cost effective to take a
U.K. style document "off the shelf" rather than try to incorporate U.K. employment law protection
into a U.S. document.

Employees will have income tax deducted by the employer at source under the PAYE scheme
and both employer and employee will additionally have to pay social security payments known
as National Insurance Contributions (NICs). The major U.S. payroll providers will usually have
a department that can deal with U.K. payroll tax issues.

Pre-employment checks are possible only with the agreement of the candidate and there are
several providers of such services in the U.K. References from previous employers are usually
limited to factual matters such as start and end dates of employment.

All employers must take out employee liability insurance of at least £5 million and carry out pre-
employment checks on the employee's ability to lawfully work in the U.K. without additional
immigration documents.

All information relating to the employee is protected by the EU derived privacy laws and
procedures are necessary before information can be transferred outside the EU.
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Immigration

An employer may be liable to civil liability if it negligently employs someone who does not have
the right to work in the U.K. and criminal liability if the employer knows that they do not have
the right.

From 1 January 2021, EEA nationals are subject to the same immigration controls as non-EEA
nationals. Irish nationals continue to be able to live, work and study in the U.K. without
obtaining immigration permission and only need to show their passports as proof of these rights.
As of 1 January 2021, all non-British/Irish nationals require a valid immigration status to live,
work or study in the U.K.

Employers can be fined up to £20,000 for each illegal worker, and in serious cases, can face a
prison sentence of up to five years.

Free movement between the U.K. and EU ended on 31 December 2020, and a new points-
based immigration system (which replaced the 5 tier visa system) came into force on 1 January
2021. The new scheme applies to both EU and non-EU citizens. All employers who intend to
employ a foreign national (including EU nationals) must hold a valid sponsor licence. There are
a number of routes that were launched under the new points-based scheme. These will
influence the type of visa that may be obtained and the need for sponsorship of the employee
by the employer. The routes established under the new scheme are as follows:

(a) Skilled Worker Route: Applicants will need to score 70 points to be eligible for a U.K.
work visa under this route. Points are awarded for a job offer by an approved sponsor,
if the job is at the appropriate skill level, if the candidate speaks English, and if the
candidate's salary meets the appropriate salary threshold. A skilled worker visa can
last for up to five years before needing an extension.

(b) Global Business Mobility Routes: These routes opened to new applicants on 11 April
2022 and enable overseas businesses to send staff to the U.K. to establish a presence
or expand the business in the U.K. There are five sub-routes:

e Senior or Specialist Worker Visa: This route replaced the previous Intra-Company
Transfer route and is for specialist employees and senior managers performing
temporary work in the U.K.

o U.K. Expansion Worker Visa: This route replaces the previous Representative of
an Overseas Business route and is for specialist employees and senior managers
of an overseas business who are assigned to the U.K. to establish a U.K. branch
or subsidiary.

e Service Supplier: This route is for overseas workers who are assigned to the U.K.
to provide services covered by one of the U.K.'s international trade agreements.
The worker must either be a contractual service supplier employed by an overseas
service provider, or a self-employed independent professional based overseas.

e Secondment Worker Visa: This route is for overseas workers who will be
temporarily seconded to the U.K. by their employer overseas as part of a high value
contract or assignment.

e Graduate Trainee: This route replaces the Intra-Company Graduate Trainee route
and is intended for foreign nationals who are part of a graduate training course and
must complete a work placement in the U.K. in preparation for a senior manager
or specialist position outside of the U.K.

(c) High Potential Individual: This route will be open to new applicants from 30 May 2022
and will allow eligible individuals to come to the U.K. without needing a job offer. The
route will not require sponsorship. The applicant must hold an overseas degree-level
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(d)

(f)

(9)

academic qualification from an institution that appears on the Global Universities List
that was gained in the last five years. The visa lasts for up to two or three years,
depending on the qualification level.

Scale-Up Route: This route will be open to new applicants from 22 August 2022 and is
designed to be a non-sponsored route for individuals who are experts in their fields.
After five years' continuous residence in the U.K., Scale-Up Workers may be eligible to
apply for indefinite leave to remain in the U.K.

Global Talent Route: Applicants must be endorsed by a recognised U.K. body, as
approved by the Home Office.

Innovator Route: This route is for those with considerable industry experience who are
seeking to start an innovative business in the U.K.

Start-Up Route: This route is for new entrepreneurs who are looking to establish a
business in the U.K. for the first time.

The employer (or sponsor) must check key documents and keep certain records and
documents pertaining to the worker, who must also comply with any visa requirements. The
employer must report any changes to the Home Office via their online portal.

As a general rule, all employees ordinarily working in the U.K. are entitled to the protection of
U.K. employment law. In addition, those with a sufficiently strong connection to the U.K. may
also be covered.

10
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Annual Leave

Full time workers are entitled to a minimum of 5.6 weeks' paid annual leave per year (inclusive
of public holidays). Many workers will receive additional holiday above this statutory minimum
under their contracts of employment. Part time workers are entitled to a pro-rated equivalent.

Employees should receive "normal remuneration" as holiday pay. Case law has now confirmed
that this should include payments intrinsically linked to the individual's employment including
commission, overtime (contractual and possibly voluntary), allowances as well as possibly
performance-linked bonuses.

A worker is entitled to payment in lieu of unused leave on termination of their employment.

Workers can bring claims for unpaid statutory holiday as unlawful deduction from wages in the
Employment Tribunal. Following a series of cases establishing that holiday pay should include
payments such as commission, there was widespread concern about claims for large historic
deductions. However, the U.K. Government introduced legislation putting a back-date limit of
two years on claims for underpaid holiday pay. Moreover, a gap of more than three months
between holidays will preclude a claim in relation to the period before the gap. That being said,
recent case laws suggests the two year back-date limit will not apply in respect of workers who
have been misclassified as self-employed and have not been entitled to take paid annual leave.
This could result in potentially significant claims where workers have been misclassified as self-
employed.

Rest Periods

Adult workers are entitled to: (i) 11 hours' uninterrupted rest per day; (ii) 24 hours' uninterrupted
rest per week (which can be converted into 48 hours rest per fortnight); and (iii) a rest break of
20 minutes if the working day is more than six hours. These periods do not count as time worked
for any calculation of national minimum wage and a worker is not entitled to pay for these
periods.

Additional protections apply to young workers, those carrying out monotonous or pre-
determined work, such as on a production line and night workers.

Sick Leave

Employees' contracts of employment may contain the right to full or partial pay during sickness.
However, this is not a statutory right. Under statutory provisions, the first three days of sickness
absence are unpaid and statutory sick pay will be payable after the third day of absence.
Currently, statutory sick pay is payable at a rate of £99.35 per week for up to 28 weeks. The
rate of statutory sick pay normally increases in April each year.

Training

Young workers may be entitled to time off for study or training and employees working for an
employer with over 250 employees are entitled to request time off for study or training.

Redundancy
An employee with more than two years' service who is working their notice period by reason of

redundancy is entitled to reasonable time off to look for a new job or arrange training for future
employment. The employee must be paid at the "appropriate hourly rate" for the time taken.

12
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Time Off for Dependants

Employees are entitled to take a reasonable amount of time off work to deal with emergencies
affecting their dependants and to allow them to put in place long term arrangements. This
includes illness, injury or death of a dependant, dealing with unexpected incidents, which occur
whilst the dependant is at school or because of disruptions to care provision. The employee
should notify their employer the reason for their absence as soon as reasonably practicable
and specify how long they expect to be absent. There is no length of service requirement to
qualify for this right.

Public holidays

There are normally eight permanent bank holidays a year in England and Wales. These are:

e New Year's Day

e Good Friday

o Easter Monday

e Early May Bank Holiday

e Spring Bank Holiday

e Summer Bank Holiday

e Christmas Day

e Boxing Day

The U.K. Government announced an additional public holiday in 2022 (Friday 3 June) to
celebrate the Queen's platinum jubilee. In Scotland, there is an extra bank holiday on 30
November for St Andrew's Day but there is no bank holiday for Easter Monday. In Northern

Ireland, there are two extra bank holidays on 17 March for St Patrick's Day and 12 July for The
Battle of the Boyne.

13
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Auto Enrolment

(a) Rules now require all existing U.K. employers to automatically enrol eligible workers in
a qualifying pension scheme.

(b) Eligible workers are those aged between 22 and 65 and who earn at least £10,000 a
year. This includes permanent and temporary employees, agency workers, apprentices
and LLP partners. Workers on notice given or received more than six weeks before
their auto-enrolment date do not need to be enrolled.

(c) A qualifying pension scheme can be either an occupational or personal pension
scheme that satisfies the requirements of the legislation. For employers who do not
currently operate such schemes the U.K. Government has established its own scheme,
called NEST, in which employees can be enrolled.

(d) Eligible workers have to be registered with effect from the day they meet the qualifying
requirements set out above. However, the employer has a period of one month to make
these arrangements and can also opt to use a three-month postponement period from
either: (i) its staging date in relation to existing employees; or (ii) the joining date of any
new employee.

(e) Employers must make regular assessments of whether its workers are eligible for auto-
enrolment or if they need to be told about their right to opt into a scheme.

(f) From 6 April 2019, the minimum employer contribution increased to 3%, with a total
minimum combined employee and employer contribution of 8%.

(9) It is possible for employees to opt out of auto-enrolment. However, eligible jobholders
who have opted out will be automatically re-enrolled every three years.

(h) Employers are required to provide certain information to its workers about auto-
enrolment (for example when an eligible jobholder is automatically enrolled (or re-
enrolled) or when the employer uses postponement to defer auto-enrolment for
particular workers). This information (which includes details of workers' rights to opt in
or join the scheme) and the format it must be provided in changes depending on the
category of worker concerned and how the employer is complying with the new duties.

0] The previous statutory requirement for employers with five or more employees to
designate a stakeholder pension scheme was repealed with effect from 1 October
2012.

State Pensions

Employees may be entitled to an old age state pension from the U.K. Government when they

reach the state pension age. The amount of any such payment is based on payment of national

insurance contributions (social security contributions) by the employer and employee.

Private Pensions

Many U.K. employers provide access to an occupational pension or group personal pension
arrangement, administered by an insurance company to supplement the state pension.

15
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Employees often have less contractual protection at the start of their employment. Many
employees have a probationary period in their contract of employment during which they can
be dismissed on short notice. Employers should always review performance during and at the
end of probationary periods. Employees who have failed to impress during their probationary
period very rarely improve afterwards.

Employees also have reduced statutory protection early in their employment. Until an
employee has two years' service, they do not (generally) have the right to unfair dismissal
protection. Therefore, it is important for employers of underperforming employees to take action
before the employee reaches two years' service.

It is always important to consider and explore whether performance issues are connected to
health or other personal issues. Employees have protection from detriment and dismissal
because of disability or something arising in consequence of disability from day one of their
employment. Employers are also under an obligation from day one to make reasonable
adjustments to accommodate disabled employees who are placed at a substantial
disadvantage by a provision, criterion or practice.

Employees with more than two years' service have the right not to be unfairly dismissed. A fair
dismissal requires a fair reason and a fair process. Capability is a potentially fair reason to
dismiss and includes situations where an employee does not have required qualifications or
where performance is below standard. A fair process in the context of a dismissal for poor
performance will depend on the nature of the poor performance and the employee's seniority.
In this context, it is important to discern between genuine poor performance and issues such
as dishonesty that are essentially conduct issues.

It is important for employers to have a performance management policy and for managers to
comply with it. A key factor in showing that a decision to dismiss is fair and not discriminatory
is to be able to point to a documented record of previous poor performance. Unfortunately,
managers are often unwilling to address poor performance in appraisals, which creates a long
term problem when ultimately looking to dismiss for poor performance.

Performance management policies will often provide for a performance improvement plan for
underperforming staff. This generally involves a meeting to discuss the poor performance and
identify any underlying causes. A set of achievable performance targets will be set with a review
period during which the individual's performance will be monitored at monthly performance
review meetings. The individual should be made aware that failure to improve could ultimately
lead to dismissal.

To the extent that targets are not achieved at the review meetings, the employee should be
invited to a separate disciplinary meeting (to be conducted in accordance with the disciplinary
procedure). The incremental warning process set out in the disciplinary process should
generally be followed (written warning, final written warning, dismissal). The employee should
be allowed the opportunity to appeal each disciplinary sanction in the usual way.

The process set out above (with variation depending on company policy) should satisfy the
requirements of a fair process in the majority of cases. In cases of poor performance leading to
serious problems for the employer (for example, poor performance on the part of a senior
manager or conduct so serious it undermines all trust and confidence in the employee), it may
be appropriate to follow a shortened procedure.

Employers should always bear in mind their ability to offer an employee a negotiated exit on
agreed terms under a settlement agreement. Under section 111A Employment Rights Act 1996
such offers, if made in the appropriate manner, will not be admissible in cases of unfair
dismissal (although they could still be admissible in other types of cases such as
discrimination).

17
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In the U.K., workers have a number of rights, which come under the general heading of "family
friendly" rights, i.e. they are intended to protect workers who have family obligations.

All employees, whatever their length of service, are entitled to up to one year's statutory
maternity and adoption leave. They have the right to return to the same job (or a suitable and
appropriate alternative job), priority for alternative employment in redundancy cases and
protection from dismissal, detriment or discrimination by reason of pregnancy, maternity leave
or adoption leave.

During maternity leave, the employee has the right to the benefit of terms and conditions of
employment other than remuneration. So non-cash benefits such as health insurance will
continue. Paid statutory holiday entitlement of four weeks will also continue to accrue and is
generally added onto the end of the maternity leave.

Statutory maternity pay, generally funded by the U.K. Government, is payable for up to 39
weeks, provided the employee has completed six months service and met the minimum
earnings limit. It consists of 90% earnings for the first six weeks of leave and then a statutory
weekly rate set by the U.K. Government, currently £156.66 per week (or 90% of average weekly
earnings if lower). Many companies pay enhanced maternity pay, sometimes conditional on the
employee returning to work for a set period.

Statutory adoption pay is also payable for 39 weeks but at the statutory weekly rate.

Paternity leave of two weeks is given to all employees. If they have six months service, they
are also entitled to statutory paternity pay at a statutory weekly rate set by the U.K. Government,
currently £156.66 per week (or 90% of average weekly earnings if lower).

Instead of the mother taking maternity leave, parents may also share up to 50 weeks of shared
parental leave and up to 39 weeks of pay. Pay is at the statutory weekly rate set by the U.K.
Government, currently £156.66 per week (or 90% of average weekly earnings if lower). Leave
may be taken by the parents in continuous or discontinuous periods, which can run concurrently
or consecutively. During leave, each parent has the right to the benefit of terms and conditions
of employment other than remuneration and paid statutory holiday continues to accrue.

Employees with one year's service are also entitled to take up to 18 weeks' unpaid parental
leave per child, limited to four weeks per year and exercisable whilst the child is under 18 years.
Separate provisions apply if the child is disabled.

All employees, whether they have children or not, have the right to request flexible working (but
not a right to be granted it). The employer has to consider such requests reasonably, and can
only refuse it on prescribed statutory grounds, which are broad ranging, e.g. the interests of the
business cannot accommodate such a request. However, a request to work flexibly coming
from someone who has been on maternity leave must be considered carefully to avoid a claim
of discrimination on the grounds of sex. The COVID-19 pandemic has resulted in a significant
uptake in flexible working, where employees are provided with more autonomy in terms of
deciding whether to work from home or the office. Although there is currently no legal right to
be granted flexible working, many U.K. employees now expect flexibility and feel empowered
to request it.

19
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Discrimination legislation in the U.K. is contained in the Equality Act 2010 (EqA), which codified
all previous U.K. legislation on the subject.

EqA restricts unlawful discrimination, harassment and victimisation in relation to the following
protected characteristics: age, disability, gender reassignment, marriage and civil partnership,
pregnancy and maternity, race, religion or belief, sex and sexual orientation. Protection applies
to job applicants, workers, agency workers, partners, LLP members, self-employed individuals
under an obligation to personally provide work and current and former employees. There are
limited carve outs for a genuine occupational requirement and positive action.

Discrimination can be either direct (treating A less favourably than B because of a protected
characteristic) or indirect (applying a provision, criterion or practice that puts people with a
protected characteristic at a particular disadvantage and which cannot be objectively justified).

In cases of direct discrimination (other than maternity or pregnancy), the claimant must identify
a real or hypothetical comparator who has been treated more favourably than the claimant. An
individual can be discriminated against because of their association with someone with a
protected characteristic (associative discrimination) or because they are perceived as having a
protected characteristic that they do not actually have (e.g., sexual orientation) perceived
discrimination. It is not discrimination to treat a disabled person more favourably or to provide
special treatment to women in connection with pregnancy or childbirth.

Direct age discrimination and indirect discrimination will not be unlawful if they can be
objectively justified as a proportionate means of achieving a legitimate aim. An example would
be a requirement to work full time which is indirectly discriminatory against women (since
women in society as a whole bear a greater part of domestic and childcare responsibilities than
men and are more likely to want (or need) to work part time) but may be justified in certain
circumstances for example due to the need to provide a high level of continuity when dealing
with clients.

Harassment means either: (i) conduct of a sexual nature; (ii) less favourable treatment because
of rejection of or submission to harassment of a sexual nature; or (iii) unwanted conduct related
to a protected characteristic which has the purpose or effect of either violating dignity or creating
an intimidating, hostile, degrading, humiliating or offensive environment. As with direct
discrimination, harassment can be related to associative and perceived discrimination.
Discrimination can arise due to the effect of someone's actions, regardless of whether their
intention was to harass. However, a tribunal must consider whether it was reasonable for the
conduct to have that effect.

Victimisation provisions protect employees who are subjected to a detriment for bringing
discrimination a complaint or becoming involved in another employee's discrimination complaint
(e.g., as a witness).

EqA imposes a duty on employers to make reasonable adjustments to help disabled job
applicants, employees and former employees where the employer knows or ought reasonably
to know that the individual in question is disabled and they are placed at a substantial
disadvantage by a provision, criterion or practice, a physical feature of the employer's premises
or the failure to provide an auxiliary aid.

Employers are vicariously liable for the acts of their employees. Claims are often brought
against both individuals and their employers. However, there is a defence available to an
employer if it can show that it took all reasonable steps to prevent the employee from doing the
discriminatory act or from doing anything of that description. Providing regular training to staff,
and putting in place appropriate policies and procedures can help to evidence steps taken by
employers to prevent discrimination. The EgA also makes it unlawful to instruct, cause, induce
or help someone to discriminate against, harass or victimise another person, or to attempt to
do so.
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8.10

8.11

Workplace discrimination claims by individuals are brought in the Employment Tribunal. Claims
must normally be submitted to an employment tribunal within three months of the act
complained of. Where an act or acts of discrimination extend over a period, time runs from the
end of the period. Compensation in discrimination claims is in theory uncapped. Compensation
is largely linked to financial loss (and subject to the claimant's duty to mitigate losses). However,
Tribunals can include an award for injury to feelings.

The task of proving a discrimination case lies initially on the claimant. However if a claimant
can show facts which, in the absence of any other explanation, show that a person committed
discrimination the Tribunal will consider discrimination has happened unless the respondent
can provide a satisfactory explanation showing no discrimination took place.
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9. Employee Representation

9.1

9.2

9.3

9.4

Trade Unions

All U.K. employees have the right to join or not join a trade union. If the union is recognised by
the employer, then union members may benefit from the collective bargaining rights. If a trade
union or its members wish to be recognised by the employer and the employer does not agree,
there is a statutory recognition procedure, which can result in the right to bargain on basic rights
such as hours, holiday and pay. Generally, collective agreements are not legally enforceable.
Trade union members have certain protections and workplace trade union representatives have
certain rights to time off, training and access to facilities. In the U.K., there is no legal right to
strike but in some cases, there is limited protection from dismissal if the action meets the legal
requirements.

Works Councils

National works councils are not that common in the U.K. Certain employers with at least 50
employees in the U.K. who have an information and consultation body set up under the
Information and Consultation of Employees (ICE) Regulations may be required to inform and
consult on the items covered by the relevant ICE agreement.

European Works Councils

The European Works Councils are derived from a European Directive, which was originally
implemented in the U.K. in 2000 under the Transnational Information and Consultation of
Employees Regulations 1999. The Regulations require large EU multinationals to set up
appropriate information and consultation mechanisms. An employer will need to comply if has
at least 1,000 employees in the EEA (all 27 EU member states and Norway, Iceland and
Liechtenstein) with at least 150 employees in each of two or more of those EEA member states.

Other Bodies
An employer must inform and consult a trade union or elected representatives in certain

circumstances such as a collective redundancy situation, a business transfer, health and safety,
occupational pension scheme changes and takeovers.
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10. Changing Employment Terms and Conditions

10.1

10.2

10.3

104

10.5

10.6

There is no employment at will in the U.K. All employees have a contract of employment and a
written contract is required by law. Employees have vested contractual rights.

The terms of a contract cannot be unilaterally varied. So for example, unlike in the U.S., an
employer cannot impose a wage cut or a change in role.

Imposing changes without consent can mean the changes are ineffective, the employee has a
claim or both. The employee has legal protections that can nullify the changes or give rise to a
financial compensation claim. In some cases, an employee can resign, walk away from their
post termination restrictions and claim compensation.

Various strategies have evolved in the U.K. to introduce some flexibility into the employment
relationship:

(a) Day-to-day organisational rules and practices are contained in an employee policy
handbook not the contract. Properly worded, the employer retains the right to change
the policies, which are not contractually binding.

(b) Employment contracts can contain flexibility and mobility clauses. A flexibility clause
will allow the employer to change job roles within reason without breaching the contract.
A mobility clause allows the employer to move the employee within a set range, usually
a radius from the existing workplace, without being in breach of contract. However,
these clauses must be operated with care so as not to breach the term of trust and
confidence that is implied into all U.K. employment relationships. For example, a
flexibility clause could not be used to demote a CEO to a cleaner.

(c) Employment contracts can contain a clause allowing the employer to make minor non-
material changes to the contract.

(d) Provided the employee does not object to the change then after a time their continued
working and acceptance of wages will mean consent to the change, provided that the
change is one that has immediate practical effect.

In the absence of express agreement to the change, there are the following options but neither
are without risk of employee litigation:

(a) Impose the change and see if the employee objects, provided that the change has
immediate practical effect. If the employee continues in role without objection then they
are considered to have accepted the change in contract. However the employee may
object and still sue for breach of contract, or resign and claim unfair dismissal, or refuse
to work according to the new terms; or

(b) Dismiss the employee and re-hire on the new terms. However, the employee can then
sue for notice and unfair dismissal. Provided that proper consultation takes place
(including collective consultation where necessary) and there is a sound business
reason for the change, then the employer stands a reasonable chance of defeating an
unfair dismissal claim but, as always, the decision will be in the hands of the
Employment Tribunal and it is not certain. If potentially dismissing and re-hiring 20 or
more employees, collective consultation requirements can be triggered.

A change involving relocation will usually be a redundancy situation. There will be an obligation
to consult with the employees, and to pay them severance payments if they do not want to
relocate.
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10.7

Changes due to a TUPE transfer are void except in limited prescribed circumstances. If a buyer
has become an employer through an asset transfer governed by TUPE, then any changes to
working conditions will be potentially unenforceable.
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11. TUPE

1.1

11.2

1.3

1.4

11.5

11.6

11.7

11.8

TUPE stands for Transfer of Undertakings (Protection of Employment) Regulations 2006, as
amended. These regulations are the method by which the U.K. has implemented the EU
Acquired Rights Directive and similar framework legislation exists in all EU countries.

TUPE protects employees on "transfers" of "undertakings". This includes a service provision
change i.e. outsourcing, insourcing.

If it applies, employees who are assigned to the business or service, which is moving,
automatically have their contracts of employment moved to the buyer or new provider. This
transfer happens automatically by operation of law. It is possible for an employee to refuse to
transfer but if they do so, this has the effect of a resignation.

The new employer takes the contracts of employment on the same terms and conditions, with
full length of service intact and bears all responsibility for any claims the employees had against
their old employers. However, it is customary where there is a direct commercial relationship
between the old and new employer for the old employer to indemnify the new employer for acts
and omissions prior to the transfer and vice versa.

No changes can be made to the terms and conditions of employment unless there is: (i) an
unrelated non-transfer reason for the change; or (ii) an economic, technical or organisational
reason involving changes to the workforce numbers or function. There are therefore
considerable difficulties in harmonization of terms post transfer with particular problems with
post-termination covenants.

Employees are protected against dismissal by either the old or new employer and special rules
apply, making dismissals relating to the transfer automatically unfair. An "unfair dismissal" claim
is a statutory claim made by the employees and is currently capped at the lower of 52 times the
employee's actual week's gross pay or £93,878. There is also an additional amount based on
length of service currently capped at £17,130. These figures increase each year.

Both the old and new employer have to inform the affected staff about the transfer and consult
with them about any implications about the transfer, including any proposed changes to terms
and conditions, redundancies or relocation. The information and consultation exercise has to
be with elected representatives of the affected staff and there is an obligation to actively
facilitate such election of representatives if there is no existing collective consultation forum.
Failure to carry out the consultation and information exercise carries the possibility of a claim
for 13 weeks' gross salary per employee affected (which may be a bigger population than just
the transferring employees). The obligation to elect representatives is dis-applied for those
entities with less than 10 employees, though there is still an obligation to inform and consult
with them.

The old employer has to provide certain information to the new employer 28 days before the
transfer relating to the transferring workforce. This is known as "employee liability information".

29



9
A
20
.._U“e
O Ty
259
n > 9
o0&
O



E-Guide — The Basics: U.K. Employment Law

12. Restrictive Covenants/Trade Secrets

121

12.2

12.3

124

12,5

12.6

12.7

12.8

12.9

12.10

Employers in the U.K. are able to include restrictive covenants in employees' contracts to apply
after termination of employment. In order to be enforceable, these must go no further than is
necessary to protect a legitimate business interest. If the employer has no legitimate interest to
protect or the restriction goes further than is necessary, the restriction will be unenforceable on
the basis that it is in restraint of trade.

Unlike in certain other European jurisdictions, there is no requirement that the employee is paid
for the period of restriction.

Certain restrictions can be unlimited in length (for example preventing the disclosure of
confidential information or preventing an individual from asserting a connection with their former
employer). However, the majority of post-termination restrictions must be closely limited in
terms of both scope and length in order to be enforceable.

The most common post-termination restrictive covenants are: (i) preventing an employee being
employed or engaged by a competitor; (ii) preventing an employee soliciting or dealing with
clients or prospective customers; (iii) preventing employees soliciting or engaging former
colleagues; and (iv) preventing an employee interfering with relationships with suppliers.

When drafting restrictive covenants it is important to consider what legitimate interest the
company is looking to protect. Generally protectable interests are: (i) confidential information;
(ii) client or supplier relationships; and (iii) the stability of the workforce. A key part of drafting
enforceable restrictions is correctly identifying which parts of the employer's business the
employee possesses confidential information about, as well as which employees, clients and
suppliers he or she has influence over. This then needs to be reflected in the restrictions.

Employers should ask practical questions specific to the individual's situation to decide on the
appropriate length of those restrictions. These include: (i) how much access does the individual
have to confidential information and clients; (ii) how long will that confidential information remain
sensitive; (iii) how long will it take for a replacement to establish relationships with key contacts
at clients and suppliers; and (iv) does the individual exercise significant influence over co-
workers?

When asked to enforce a restriction, a court will consider its scope at the time it was entered
into. Therefore, restrictions should not be drafted to anticipate future promotions. Rather,
restrictions should be reviewed and updated regularly to reflect promotions and career
progression. Accepting updated restrictions should be a condition of receipt of a pay rise or
bonus.

It is important to remember that placing a departing employee on garden leave in accordance
with their contract of employment can be a very effective form of restriction. The employee
owes an obligation of fidelity during garden leave, which they do not whilst subject to a post-
termination restriction. Time spent on garden leave is commonly deducted from the length of
post-termination restrictions.

Restrictive covenants can be enforced in a number of ways, with the ultimate recourse being
to apply to the High Court for an injunction to prevent a breach of restrictive covenant. In dealing
with potential breach of restrictive covenants, there are a number of tactical considerations to
take into account, including costs. Speed is always of the essence as even relatively minor
delays can undermine an employer's attempt to enforce restrictive covenants.

The EU's Trade Secrets Directive was transposed into national law via the Trade Secrets
(Enforcement, etc.) Regulations 2018 in June 2018. The Directive harmonises existing national
laws on the protection of and misappropriation of trade secrets. U.K. companies can still
continue to rely on and enforce the Directive's terms as implemented in EU member states
post-Brexit since the Directive applies regardless of where the secret holder is domiciled,
provided that the damage took place in a member state.
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13. Employment Litigation

131

13.2

13.3

13.4

13.5

13.6

13.7

13.8

13.9

13.10

13.11

Employment rights are generally enforced in the U.K. via the Employment Tribunal system. The
tribunal system has exclusive jurisdiction over the majority of statutory rights including unfair
dismissal and employment discrimination claims.

Contractual disputes that arise or are in existence on termination of employment are also often
heard in the Employment Tribunal. However, there is a cap of £25,000 on breach of contract
claims in the Employment Tribunal. Contractual claims in excess of £25,000 and applications
for injunctions in relation to restrictive covenants are pursued in the High Court.

Claims generally have to be brought within three months of the cause of action occurring (for
most claims including unfair dismissal this is from termination of employment, for discrimination
claims it is from the last act of discrimination and for unlawful deduction from wages claims it is
the date of the last deduction). Equal pay claims and claims for statutory redundancy payments
must be brought within six months of termination of employment.

Potential Tribunal claimants are required to go through a process of pre-claim conciliation with
ACAS, the U.K. Government conciliation service. The deadline for submitting a Tribunal claim
is extended by the amount of time between the date ACAS are contacted by the claimant and
the date ACAS issue an early conciliation certificate confirming that settlement has not been
possible.

Claims are issued in the Employment Tribunal using form ET1. The claim form is sent to the
respondent(s) by the Tribunal.

The respondent has 28 days from the date the Tribunal sends out the claim to respond using
form ET3.

Once the claim has been issued and a response submitted, a case management hearing will
be scheduled for complicated cases to agree a timeline for the various stages of the litigation.
Alternatively, for straightforward cases the Tribunal may simply send out a set of directions that
the parties must comply with. Parties can apply to the Tribunal for an order in relation to a
specific issue (such as specific disclosure of a particular document or a witness order to require
attendance at a hearing). Some cases will require several case management discussions to
deal with discrete legal issues in advance of a main hearing. Applications to strike out weak
claims are also dealt with at such hearings.

The three key stages of preparation for a main Tribunal hearing are: (i) disclosure of lists of
relevant documents; (ii) inspection of documents on those lists to produce an agreed bundle;
and (iii) exchange of witness statements. The parties are under an obligation to disclose all
documents upon which they intend to rely or which support or undermine any party's case.

The final hearing will be heard before an Employment Tribunal judge (with two lay wing
members in discrimination cases). Witnesses are cross-examined on their witness statements
by the other side (sometimes with additional questions from the Tribunal panel) with reference
to the agreed bundle. Closing submissions are made and a judgment is either given at the end
of the hearing for shorter simple cases or deferred and provided in writing for longer and more
complicated hearings.

Appeals from the Employment Tribunal go to the Employment Appeal Tribunal then the Court
of Appeal and then the U.K. Supreme Court.

Generally, in Tribunal cases, each party is responsible for their own costs whether or not their
case is successful. However, costs awards can be made against parties who have conducted
litigation in an unreasonable, vexatious, disruptive or abusive way or against representatives
who cause parties to incur costs by improper, unreasonable or negligent conduct. Such awards
are becoming increasingly common. The Tribunal can award costs of up to £20,000 without
detailed assessment and can award costs in excess of £20,000 but subject to detailed
assessment in the County Court.
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13.12 High Court Litigation

Contractual claims in excess of £25,000 and applications for injunctions in relation to restrictive
covenants are pursued in the High Court. Litigation in this court is governed by the Civil
Procedure Rules and is more formal than in the Employment Tribunal. The normal rule in the
High Court is that the unsuccessful party is responsible for the legal costs of the successful

party.
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14. Data Protection in the Workplace

141

14.2

14.3

14.4

14.5

14.6

On 25 May 2018, the EU's General Data Protection Regulation (EU GDPR) came into force,
incorporated into English law via the Data Protection Act 2018 (replacing the Data Protection
Act 1998). The U.K. GDPR is the retained EU law version of the EU GDPR and forms part of
the law of England and Wales, Scotland and Northern Ireland. The Data Protection Act 2018
(DPA 2018) has been designed to ensure that U.K. and EU data protection regimes are aligned
post-Brexit, and that the U.K. can still freely exchange personal data with the EU post-Brexit.

The U.K. GDPR increases the sanctions for non-compliance significantly, with fines of up to
£17.5 million or 4% of global annual turnover (whichever is greater).

The legislation applies in respect of all areas in which a business processes personal data,
including in relation to its employees, customers, suppliers and website users. Employers often
process significantly more data in relation to employees than in other contexts and as a result
of the U.K. GDPR and DPA 2018, will need to review and potentially update their current
practices. In particular, the legislation gives rise to a number of significant changes which will
impact the lawfulness of grounds on which many employers currently rely on to process
personal data. Some of the key principles and changes include:

(a) changes to the lawful grounds relied upon to process data — for example, consent
(currently relied on by many employers) is unlikely to be sufficient given the imbalance
of power in an employment context, meaning alternative grounds will need to be
considered;

(b) arequirement to ensure that data is only collected for a specified, legitimate and explicit
purpose, ensuring it is adequate, relevant and limited to what is necessary for the
purpose it is being collected;

(c) transparent disclosure and notice to data subjects when collecting personal data
including details as to what is being collected, for what purpose and who such data will
be provided to;

(d) applying measures to ensure that collected data is secure;

(e) ensuring that data is kept up to date, kept accurately and is relevant;

(f) ensuring that data is only processed for the grounds on which it was collated;

(9) additional restrictions on transferring personal data outside of the EU will apply; and

(h) additional rights to data subjects will apply, such as the right to be forgotten.

Some employers may be required to appoint a data protection officer, and employers will need
to be mindful of stricter notification requirements in the event of a personal data breach.
Companies outside of the U.K. (or EU, as applicable) will be required to comply with the U.K.
GDPR (or EU GDPR, as applicable) when offering goods and services within the U.K. (or EU,
applicable).

Data subjects (including employees) will continue to have the right to access their data under
the U.K. GDPR. Employers receiving subject access requests from employees requesting their
data will need to comply with such requests within one month (with a possible extension of up
to a further two months) under the U.K. GDPR.

Employers will need to review and most likely update employment contracts and staff
handbooks, implement / update existing privacy notices and may need to consider carrying out
privacy impact assessments where special categories of employee data is to be processed.
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14.7

14.8

14.9

14.10

To assist with the application of the U.K. GDPR to employers and the employment cycle, the
Information Commissioner has published an Employment Practices Data Protection Code.

Background checks - Employers should only vet applicants by actively making its own enquiries
from third parties about their background if they are applying for roles with particular and
significant risks attached to them. This should be carried out as late in the recruitment process
as practicable. Checking that details supplied by applicants are accurate and complete is fine.
Specific additional rules can apply to the disclosure of criminal records.

Business sales — Under TUPE, the seller of a business must provide the identity of transferring
employees to the transferee at least 28 days before completion. Employee data, which is
disclosed as part of a proposed transaction, should be anonymised for as long as possible
before this date and both parties must take care to comply with the data protection principles
in the transfer of this personal data.

References — Employers should confirm whether employees want them to provide references
on a case-by-case basis and should keep a record of this authorisation. Employers should
confirm the identity of the recipients of references before disclosing any personal data.
References should be true, accurate and fair.
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15. Terminating the Employment Relationship

Key Issues for Employers:

15.1

15.2

15.3

15.4

15.5

15.6

15.7

15.8

15.9

15.10

There is no employment at will in the U.K. All employees have a number of statutory and
contractual rights that protect them against unlawful termination. Failure to follow procedures
or have lawful reasons on termination may result in a financial claim of up to £93,878, an
additional amount based on length of service currently capped at £17,130 (these figures
increase annually), a claim for contractual or statutory notice (whichever is longer) and the loss
of post termination restrictions. Reinstatement or re-engagement is a possibility but they are
rarely ordered.

It is important to find out how long the employment has lasted. After two years' service, an
employee has the right not to be "unfairly" dismissed. For a dismissal to be fair there must be
both a permitted reason to dismiss and the employer must have followed a fair process.

Even if the employee has served less than two years' service, it is prudent to follow a fair
process, and give the reason for dismissal, in order to protect against any claims such as for
discrimination or whistleblowing, which are day one rights. Click here for the ACAS Code.

Damages for discriminatory behaviour are unlimited but are compensatory and not punitive.
They will reflect loss of wages and there is also an amount for injury to feelings, currently
calibrated between £990 — £49,300 and aggravated damages. There are no jury trials for
discrimination damages in the U.K.

To advise, we will need to see a copy of the signed employment contract between the employer
and the employee. This document should contain the terms relating to the notice required to
end the relationship. It should also contain a payment in lieu of notice clause (PILON). If there
is no such clause then there may be difficulties in bringing the employment to an end quickly.
It may also contain other terms relevant to termination.

An employee whose employment is terminated in breach of its contractual obligation to give
notice will usually have a claim of wrongful dismissal unless the employee has for example
committed an act of gross misconduct. The employee can claim damages to be put in the
position he would have been in had the contract been properly terminated.

If an employee believes the employer has committed a fundamental breach then the employee
can resign and claim constructive dismissal.

It is possible to have a "protected conversation" with an employee about their leaving, with
compensation. The fact of that conversation cannot then be used against the employee in any
later unfair dismissal proceedings (but not discrimination proceedings). Conversations with the
employee about their leaving need to be handled with great care, as the mere fact of such
discussions may entitle the employee to resign and claim unfair dismissal.

It is common for an employee to sign a settlement agreement waiving all claims in return for an
ex gratia amount. A payment of just the amount the employee is entitled to under the contract
will not usually be sufficient. Such an agreement has to be signed by an independent lawyer to
be valid and it is usual to offer a sum for legal fees of between £250 — £750 in an agreed
termination. Generally, an ex gratia sum of £30,000 can be paid tax-free and is a useful
incentive to reach an agreement on termination but you would need specific tax advice. All
payments in lieu of notice are now taxable and subject to national insurance contributions
(regardless of whether there is a contractual right to pay in lieu in the contract, or not).

If 20 or more employees are being terminated at the establishment, there is an obligation to
collectively inform and consult the recognised trade union or elect representatives and in
essence consult on ways of mitigating the terminations between 30 — 45 days before the
proposed date of termination. There is also an obligation to notify the Secretary of State and a
failure to comply with the obligation can result in an award of up to 90 days' uncapped pay per
affected employer, and it is a criminal offence, which can give rise to an unlimited fine.

39


http://www.acas.org.uk/media/pdf/f/m/Acas-Code-of-Practice-1-on-disciplinary-and-grievance-procedures.pdf

PAUL

HASTINGS

15.11

15.12

If redundancy is the reason for the dismissal then the employee may be entitled to a statutory
redundancy payment in addition to notice. There may also be an additional contractual right to
a greater redundancy payment and you should carry out due diligence on this point.

The treatment of any stock options or other employee benefits may be a useful way to leverage
an agreed termination.
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	E-GUIDE
	1. Recruitment
	1.1 Pre-Employment Checks
	(a) Credit checks – These are not standard in the U.K. but possible with the written agreement of the candidate.
	(b) Criminal record checks (now known as 'DBS' checks) – These are not standard in the U.K., but may be required in certain regulated professions, or when working with children or vulnerable adults. It is illegal to force a candidate to agree to carry...
	(c) Verification of CV information – Checks on educational achievements and job history are standard and there are several third-party providers, who can carry out these checks.
	(d) References – References from previous employers are standard but will usually only be limited to confirmation of the role and length of service.
	(e) Right to work checks – All new arrivals intending to live, work or study in the U.K. will need a visa before they travel. All U.K. employers must carry out right to work checks on all prospective employees, regardless of their race, ethnicity or n...
	(f) Data protection – Job applicants are entitled to have their data processed fairly. A statement of what data will be collected and processed and how their data will be used should be set out in the application process.

	1.2 Discrimination
	1.3 Working Status
	(a) Interim – A person can be taken on an interim basis, particularly with regard to providing a temporary replacement for another employee absent on maternity leave;
	(b) Agency worker – A person can be hired through an agency, who will employ the worker directly and recoup the costs of employment as a fee;
	(c) Consultant – A person providing services as a consultant must be genuinely self-employed. Consultants often provide their services through a service company;
	(d) Workers – A worker is an individual who works under a contract where they perform the work personally. Workers have some statutory protections but not as many as an employee;
	(e) Employees – An employee is defined in U.K. law as an individual who has entered into or works under a contract of employment. Whether there is a contract of employment is a factual test, usually around issues of control and responsibility. Employm...
	(f) Members of LLP – Members of an LLP may be salaried partners or equity partners. They are not employees of the LLP under English law (the position is less clear in Scotland) but may be workers. The status of the individual and their rights may have...
	(g) Partners – An equity partner will typically be genuinely self-employed. The status of the individual and their rights may have tax consequences and will have to be assessed based on the overall facts in the relevant circumstance.

	1.4 Previous employment restrictions

	2. Starting Employment
	2.1 There is no employment at will in the U.K. or the EU. All employees should have a written contract or terms. The employment relationship in the U.K. is governed by a mixture of mandatory statutory rights and an individual written contract of emplo...
	2.2 Whatever their nationality, if the individual is working in the U.K. then it is likely U.K. employment law will govern the relationship, even if the contract contains a U.S. choice of law clause.
	2.3 The contract is important because once the contractual terms have been agreed with the employee they cannot be unilaterally varied by the employer. There are flexibility clauses but they have to be operated within the boundaries of the implied dut...
	2.4 All U.K. employees are entitled to receive written terms of employment where employment is to continue for one month or more. These must contain statutory information on matters such as the name of the employer, place of work, hours of work, leave...
	2.5 U.K. employees are entitled to a minimum wage, daily and weekly rest breaks, paid vacation of 5.6 weeks per year (pro rata for part time employees), a minimum period of notice of roughly one week for every year worked. There is a limit on the maxi...
	2.6 In terms of minimum wage, generally speaking, all employees are entitled to be paid a minimum hourly rate of pay (set by the U.K. Government annually) - there is no exception for small employers. Currently, the rates range from £4.81 to £9.50. The...
	2.7 Senior staff, at say management level, will usually be expected to sign a lengthy contract (circa 20 pages) which covers both parties' contractual duties. This document will be fairly prescriptive and is intended to protect the employer in a varie...
	2.8 A substantial body of legislation from the U.K. and Europe establishes the basic terms and rights of employees and workers. This includes protection from discrimination, the right to equal pay, statutory obligations to protect the health and safet...
	2.9 There is a statutory obligation to provide paid holiday, sick pay, certain family friendly rights and of employer pension duties. Common benefits provided voluntarily are enhanced sick pay, healthcare insurance, disability insurance, death in serv...
	2.10 Bonus schemes, whether discretionary or contractual, are common especially in the financial sector and sales, and care must be taken about their documentation. Bonus provision in the financial sector is subject to statutory caps of 100% of fixed ...
	2.11 A standard U.S. type employment agreement will not usually be suitable as it will have been drafted for a different legal regime and contain matters that are unenforceable or irrelevant in the U.K. A cross referral to a standard U.S. confidential...
	2.12 Employees will have income tax deducted by the employer at source under the PAYE scheme and both employer and employee will additionally have to pay social security payments known as National Insurance Contributions (NICs). The major U.S. payroll...
	2.13 Pre-employment checks are possible only with the agreement of the candidate and there are several providers of such services in the U.K. References from previous employers are usually limited to factual matters such as start and end dates of empl...
	2.14 All employers must take out employee liability insurance of at least £5 million and carry out pre-employment checks on the employee's ability to lawfully work in the U.K. without additional immigration documents.
	2.15 All information relating to the employee is protected by the EU derived privacy laws and procedures are necessary before information can be transferred outside the EU.

	3. Immigration
	3.1 An employer may be liable to civil liability if it negligently employs someone who does not have the right to work in the U.K. and criminal liability if the employer knows that they do not have the right.
	3.2 From 1 January 2021, EEA nationals are subject to the same immigration controls as non-EEA nationals.   Irish nationals continue to be able to live, work and study in the U.K. without obtaining immigration permission and only need to show their pa...
	3.3 Employers can be fined up to £20,000 for each illegal worker, and in serious cases, can face a prison sentence of up to five years.
	3.4 Free movement between the U.K. and EU ended on 31 December 2020, and a new points-based immigration system (which replaced the 5 tier visa system) came into force on 1 January 2021. The new scheme applies to both EU and non-EU citizens. All employ...
	(a) Skilled Worker Route: Applicants will need to score 70 points to be eligible for a U.K. work visa under this route. Points are awarded for a job offer by an approved sponsor, if the job is at the appropriate skill level, if the candidate speaks En...
	(b) Global Business Mobility Routes:  These routes opened to new applicants on 11 April 2022 and enable overseas businesses to send staff to the U.K. to establish a presence or expand the business in the U.K.  There are five sub-routes:
	(c) High Potential Individual: This route will be open to new applicants from 30 May 2022 and will allow eligible individuals to come to the U.K. without needing a job offer. The route will not require sponsorship. The applicant must hold an overseas ...
	(d) Scale-Up Route: This route will be open to new applicants from 22 August 2022 and is designed to be a non-sponsored route for individuals who are experts in their fields. After five years' continuous residence in the U.K., Scale-Up Workers may be ...
	(e) Global Talent Route: Applicants must be endorsed by a recognised U.K. body, as approved by the Home Office.
	(f) Innovator Route: This route is for those with considerable industry experience who are seeking to start an innovative business in the U.K.
	(g) Start-Up Route: This route is for new entrepreneurs who are looking to establish a business in the U.K. for the first time.

	3.5 The employer (or sponsor) must check key documents and keep certain records and documents pertaining to the worker, who must also comply with any visa requirements. The employer must report any changes to the Home Office via their online portal.
	3.6 As a general rule, all employees ordinarily working in the U.K. are entitled to the protection of U.K. employment law. In addition, those with a sufficiently strong connection to the U.K. may also be covered.

	4. Time off
	4.1 Annual Leave
	4.2 Rest Periods
	4.3 Sick Leave
	4.4 Training
	4.5 Redundancy
	4.6 Time Off for Dependants
	4.7 Public holidays

	5. Pensions
	5.1 Auto Enrolment
	(a) Rules now require all existing U.K. employers to automatically enrol eligible workers in a qualifying pension scheme.
	(b) Eligible workers are those aged between 22 and 65 and who earn at least £10,000 a year. This includes permanent and temporary employees, agency workers, apprentices and LLP partners. Workers on notice given or received more than six weeks before t...
	(c) A qualifying pension scheme can be either an occupational or personal pension scheme that satisfies the requirements of the legislation. For employers who do not currently operate such schemes the U.K. Government has established its own scheme, ca...
	(d) Eligible workers have to be registered with effect from the day they meet the qualifying requirements set out above. However, the employer has a period of one month to make these arrangements and can also opt to use a three-month postponement peri...
	(e) Employers must make regular assessments of whether its workers are eligible for auto-enrolment or if they need to be told about their right to opt into a scheme.
	(f) From 6 April 2019, the minimum employer contribution increased to 3%, with a total minimum combined employee and employer contribution of 8%.
	(g) It is possible for employees to opt out of auto-enrolment. However, eligible jobholders who have opted out will be automatically re-enrolled every three years.
	(h) Employers are required to provide certain information to its workers about auto-enrolment (for example when an eligible jobholder is automatically enrolled (or re-enrolled) or when the employer uses postponement to defer auto-enrolment for particu...
	(i) The previous statutory requirement for employers with five or more employees to designate a stakeholder pension scheme was repealed with effect from 1 October 2012.

	5.2 State Pensions
	5.3 Private Pensions

	6. Performance Management
	6.1 Employees often have less contractual protection at the start of their employment.  Many employees have a probationary period in their contract of employment during which they can be dismissed on short notice. Employers should always review perfor...
	6.2 Employees also have reduced statutory protection early in their employment.  Until an employee has two years' service, they do not (generally) have the right to unfair dismissal protection. Therefore, it is important for employers of underperformi...
	6.3 It is always important to consider and explore whether performance issues are connected to health or other personal issues.  Employees have protection from detriment and dismissal because of disability or something arising in consequence of disabi...
	6.4 Employees with more than two years' service have the right not to be unfairly dismissed.  A fair dismissal requires a fair reason and a fair process.  Capability is a potentially fair reason to dismiss and includes situations where an employee doe...
	6.5 It is important for employers to have a performance management policy and for managers to comply with it.  A key factor in showing that a decision to dismiss is fair and not discriminatory is to be able to point to a documented record of previous ...
	6.6 Performance management policies will often provide for a performance improvement plan for underperforming staff. This generally involves a meeting to discuss the poor performance and identify any underlying causes. A set of achievable performance ...
	6.7 To the extent that targets are not achieved at the review meetings, the employee should be invited to a separate disciplinary meeting (to be conducted in accordance with the disciplinary procedure). The incremental warning process set out in the d...
	6.8 The process set out above (with variation depending on company policy) should satisfy the requirements of a fair process in the majority of cases. In cases of poor performance leading to serious problems for the employer (for example, poor perform...
	6.9 Employers should always bear in mind their ability to offer an employee a negotiated exit on agreed terms under a settlement agreement. Under section 111A Employment Rights Act 1996 such offers, if made in the appropriate manner, will not be admis...

	7. Family Friendly Rights
	7.1 In the U.K., workers have a number of rights, which come under the general heading of "family friendly" rights, i.e. they are intended to protect workers who have family obligations.
	7.2 All employees, whatever their length of service, are entitled to up to one year's statutory maternity and adoption leave. They have the right to return to the same job (or a suitable and appropriate alternative job), priority for alternative emplo...
	7.3 During maternity leave, the employee has the right to the benefit of terms and conditions of employment other than remuneration. So non-cash benefits such as health insurance will continue. Paid statutory holiday entitlement of four weeks will als...
	7.4 Statutory maternity pay, generally funded by the U.K. Government, is payable for up to 39 weeks, provided the employee has completed six months service and met the minimum earnings limit. It consists of 90% earnings for the first six weeks of leav...
	7.5 Statutory adoption pay is also payable for 39 weeks but at the statutory weekly rate.
	7.6 Paternity leave of two weeks is given to all employees. If they have six months service, they are also entitled to statutory paternity pay at a statutory weekly rate set by the U.K. Government, currently £156.66 per week (or 90% of average weekly ...
	7.7 Instead of the mother taking maternity leave, parents may also share up to 50 weeks of shared parental leave and up to 39 weeks of pay. Pay is at the statutory weekly rate set by the U.K. Government, currently £156.66 per week (or 90% of average w...
	7.8 Employees with one year's service are also entitled to take up to 18 weeks' unpaid parental leave per child, limited to four weeks per year and exercisable whilst the child is under 18 years. Separate provisions apply if the child is disabled.
	7.9 All employees, whether they have children or not, have the right to request flexible working (but not a right to be granted it). The employer has to consider such requests reasonably, and can only refuse it on prescribed statutory grounds, which a...

	8. Discrimination and the Workplace
	8.1 Discrimination legislation in the U.K. is contained in the Equality Act 2010 (EqA), which codified all previous U.K. legislation on the subject.
	8.2 EqA restricts unlawful discrimination, harassment and victimisation in relation to the following protected characteristics: age, disability, gender reassignment, marriage and civil partnership, pregnancy and maternity, race, religion or belief, se...
	8.3 Discrimination can be either direct (treating A less favourably than B because of a protected characteristic) or indirect (applying a provision, criterion or practice that puts people with a protected characteristic at a particular disadvantage an...
	8.4 In cases of direct discrimination (other than maternity or pregnancy), the claimant must identify a real or hypothetical comparator who has been treated more favourably than the claimant. An individual can be discriminated against because of their...
	8.5 Direct age discrimination and indirect discrimination will not be unlawful if they can be objectively justified as a proportionate means of achieving a legitimate aim. An example would be a requirement to work full time which is indirectly discrim...
	8.6 Harassment means either: (i) conduct of a sexual nature; (ii) less favourable treatment because of rejection of or submission to harassment of a sexual nature; or (iii) unwanted conduct related to a protected characteristic which has the purpose o...
	8.7 Victimisation provisions protect employees who are subjected to a detriment for bringing discrimination a complaint or becoming involved in another employee's discrimination complaint (e.g., as a witness).
	8.8 EqA imposes a duty on employers to make reasonable adjustments to help disabled job applicants, employees and former employees where the employer knows or ought reasonably to know that the individual in question is disabled and they are placed at ...
	8.9 Employers are vicariously liable for the acts of their employees. Claims are often brought against both individuals and their employers. However, there is a defence available to an employer if it can show that it took all reasonable steps to preve...
	8.10 Workplace discrimination claims by individuals are brought in the Employment Tribunal. Claims must normally be submitted to an employment tribunal within three months of the act complained of. Where an act or acts of discrimination extend over a ...
	8.11 The task of proving a discrimination case lies initially on the claimant. However if a claimant can show facts which, in the absence of any other explanation, show that a person committed discrimination the Tribunal will consider discrimination h...

	9. Employee Representation
	9.1 Trade Unions
	9.2 Works Councils
	9.3 European Works Councils
	9.4 Other Bodies

	10. Changing Employment Terms and Conditions
	10.1 There is no employment at will in the U.K. All employees have a contract of employment and a written contract is required by law. Employees have vested contractual rights.
	10.2 The terms of a contract cannot be unilaterally varied. So for example, unlike in the U.S., an employer cannot impose a wage cut or a change in role.
	10.3 Imposing changes without consent can mean the changes are ineffective, the employee has a claim or both. The employee has legal protections that can nullify the changes or give rise to a financial compensation claim. In some cases, an employee ca...
	10.4 Various strategies have evolved in the U.K. to introduce some flexibility into the employment relationship:
	(a) Day-to-day organisational rules and practices are contained in an employee policy handbook not the contract. Properly worded, the employer retains the right to change the policies, which are not contractually binding.
	(b) Employment contracts can contain flexibility and mobility clauses. A flexibility clause will allow the employer to change job roles within reason without breaching the contract. A mobility clause allows the employer to move the employee within a s...
	(c) Employment contracts can contain a clause allowing the employer to make minor non-material changes to the contract.
	(d) Provided the employee does not object to the change then after a time their continued working and acceptance of wages will mean consent to the change, provided that the change is one that has immediate practical effect.

	10.5 In the absence of express agreement to the change, there are the following options but neither are without risk of employee litigation:
	(a) Impose the change and see if the employee objects, provided that the change has immediate practical effect. If the employee continues in role without objection then they are considered to have accepted the change in contract. However the employee ...
	(b) Dismiss the employee and re-hire on the new terms. However, the employee can then sue for notice and unfair dismissal. Provided that proper consultation takes place (including collective consultation where necessary) and there is a sound business ...

	10.6 A change involving relocation will usually be a redundancy situation. There will be an obligation to consult with the employees, and to pay them severance payments if they do not want to relocate.
	10.7 Changes due to a TUPE transfer are void except in limited prescribed circumstances. If a buyer has become an employer through an asset transfer governed by TUPE, then any changes to working conditions will be potentially unenforceable.

	11. TUPE
	11.1 TUPE stands for Transfer of Undertakings (Protection of Employment) Regulations 2006, as amended. These regulations are the method by which the U.K. has implemented the EU Acquired Rights Directive and similar framework legislation exists in all ...
	11.2 TUPE protects employees on "transfers" of "undertakings". This includes a service provision change i.e. outsourcing, insourcing.
	11.3 If it applies, employees who are assigned to the business or service, which is moving, automatically have their contracts of employment moved to the buyer or new provider. This transfer happens automatically by operation of law. It is possible fo...
	11.4 The new employer takes the contracts of employment on the same terms and conditions, with full length of service intact and bears all responsibility for any claims the employees had against their old employers. However, it is customary where ther...
	11.5 No changes can be made to the terms and conditions of employment unless there is: (i) an unrelated non-transfer reason for the change; or (ii) an economic, technical or organisational reason involving changes to the workforce numbers or function....
	11.6 Employees are protected against dismissal by either the old or new employer and special rules apply, making dismissals relating to the transfer automatically unfair. An "unfair dismissal" claim is a statutory claim made by the employees and is cu...
	11.7 Both the old and new employer have to inform the affected staff about the transfer and consult with them about any implications about the transfer, including any proposed changes to terms and conditions, redundancies or relocation. The informatio...
	11.8 The old employer has to provide certain information to the new employer 28 days before the transfer relating to the transferring workforce. This is known as "employee liability information".

	12. Restrictive Covenants/Trade Secrets
	12.1 Employers in the U.K. are able to include restrictive covenants in employees' contracts to apply after termination of employment. In order to be enforceable, these must go no further than is necessary to protect a legitimate business interest. If...
	12.2 Unlike in certain other European jurisdictions, there is no requirement that the employee is paid for the period of restriction.
	12.3 Certain restrictions can be unlimited in length (for example preventing the disclosure of confidential information or preventing an individual from asserting a connection with their former employer). However, the majority of post-termination rest...
	12.4 The most common post-termination restrictive covenants are: (i) preventing an employee being employed or engaged by a competitor; (ii) preventing an employee soliciting or dealing with clients or prospective customers; (iii) preventing employees ...
	12.5 When drafting restrictive covenants it is important to consider what legitimate interest the company is looking to protect. Generally protectable interests are: (i) confidential information; (ii) client or supplier relationships; and (iii) the st...
	12.6 Employers should ask practical questions specific to the individual's situation to decide on the appropriate length of those restrictions. These include: (i) how much access does the individual have to confidential information and clients; (ii) h...
	12.7 When asked to enforce a restriction, a court will consider its scope at the time it was entered into. Therefore, restrictions should not be drafted to anticipate future promotions. Rather, restrictions should be reviewed and updated regularly to ...
	12.8 It is important to remember that placing a departing employee on garden leave in accordance with their contract of employment can be a very effective form of restriction. The employee owes an obligation of fidelity during garden leave, which they...
	12.9 Restrictive covenants can be enforced in a number of ways, with the ultimate recourse being to apply to the High Court for an injunction to prevent a breach of restrictive covenant. In dealing with potential breach of restrictive covenants, there...
	12.10 The EU's Trade Secrets Directive was transposed into national law via the Trade Secrets (Enforcement, etc.) Regulations 2018 in June 2018. The Directive harmonises existing national laws on the protection of and misappropriation of trade secrets...

	13. Employment Litigation
	13.1 Employment rights are generally enforced in the U.K. via the Employment Tribunal system. The tribunal system has exclusive jurisdiction over the majority of statutory rights including unfair dismissal and employment discrimination claims.
	13.2 Contractual disputes that arise or are in existence on termination of employment are also often heard in the Employment Tribunal. However, there is a cap of £25,000 on breach of contract claims in the Employment Tribunal. Contractual claims in ex...
	13.3 Claims generally have to be brought within three months of the cause of action occurring (for most claims including unfair dismissal this is from termination of employment, for discrimination claims it is from the last act of discrimination and f...
	13.4 Potential Tribunal claimants are required to go through a process of pre-claim conciliation with ACAS, the U.K. Government conciliation service. The deadline for submitting a Tribunal claim is extended by the amount of time between the date ACAS ...
	13.5 Claims are issued in the Employment Tribunal using form ET1. The claim form is sent to the respondent(s) by the Tribunal.
	13.6 The respondent has 28 days from the date the Tribunal sends out the claim to respond using form ET3.
	13.7 Once the claim has been issued and a response submitted, a case management hearing will be scheduled for complicated cases to agree a timeline for the various stages of the litigation. Alternatively, for straightforward cases the Tribunal may sim...
	13.8 The three key stages of preparation for a main Tribunal hearing are: (i) disclosure of lists of relevant documents; (ii) inspection of documents on those lists to produce an agreed bundle; and (iii) exchange of witness statements. The parties are...
	13.9 The final hearing will be heard before an Employment Tribunal judge (with two lay wing members in discrimination cases). Witnesses are cross-examined on their witness statements by the other side (sometimes with additional questions from the Trib...
	13.10 Appeals from the Employment Tribunal go to the Employment Appeal Tribunal then the Court of Appeal and then the U.K. Supreme Court.
	13.11 Generally, in Tribunal cases, each party is responsible for their own costs whether or not their case is successful. However, costs awards can be made against parties who have conducted litigation in an unreasonable, vexatious, disruptive or abu...
	13.12 High Court Litigation

	14. Data Protection in the Workplace
	14.1 On 25 May 2018, the EU's General Data Protection Regulation (EU GDPR) came into force, incorporated into English law via the Data Protection Act 2018 (replacing the Data Protection Act 1998). The U.K. GDPR is the retained EU law version of the EU...
	14.2 The U.K. GDPR increases the sanctions for non-compliance significantly, with fines of up to £17.5 million or 4% of global annual turnover (whichever is greater).
	14.3 The legislation applies in respect of all areas in which a business processes personal data, including in relation to its employees, customers, suppliers and website users. Employers often process significantly more data in relation to employees ...
	(a) changes to the lawful grounds relied upon to process data – for example, consent (currently relied on by many employers) is unlikely to be sufficient given the imbalance of power in an employment context, meaning alternative grounds will need to b...
	(b) a requirement to ensure that data is only collected for a specified, legitimate and explicit purpose, ensuring it is adequate, relevant and limited to what is necessary for the purpose it is being collected;
	(c) transparent disclosure and notice to data subjects when collecting personal data including details as to what is being collected, for what purpose and who such data will be provided to;
	(d) applying measures to ensure that collected data is secure;
	(e) ensuring that data is kept up to date, kept accurately and is relevant;
	(f) ensuring that data is only processed for the grounds on which it was collated;
	(g) additional restrictions on transferring personal data outside of the EU will apply; and
	(h) additional rights to data subjects will apply, such as the right to be forgotten.

	14.4 Some employers may be required to appoint a data protection officer, and employers will need to be mindful of stricter notification requirements in the event of a personal data breach. Companies outside of the U.K. (or EU, as applicable) will be ...
	14.5 Data subjects (including employees) will continue to have the right to access their data under the U.K. GDPR. Employers receiving subject access requests from employees requesting their data will need to comply with such requests within one month...
	14.6 Employers will need to review and most likely update employment contracts and staff handbooks, implement / update existing privacy notices and may need to consider carrying out privacy impact assessments where special categories of employee data ...
	14.7 To assist with the application of the U.K. GDPR to employers and the employment cycle, the Information Commissioner has published an Employment Practices Data Protection Code.
	14.8 Background checks - Employers should only vet applicants by actively making its own enquiries from third parties about their background if they are applying for roles with particular and significant risks attached to them. This should be carried ...
	14.9 Business sales – Under TUPE, the seller of a business must provide the identity of transferring employees to the transferee at least 28 days before completion. Employee data, which is disclosed as part of a proposed transaction, should be anonymi...
	14.10 References – Employers should confirm whether employees want them to provide references on a case-by-case basis and should keep a record of this authorisation. Employers should confirm the identity of the recipients of references before disclosi...

	15. Terminating the Employment Relationship
	15.1 There is no employment at will in the U.K. All employees have a number of statutory and contractual rights that protect them against unlawful termination. Failure to follow procedures or have lawful reasons on termination may result in a financia...
	15.2 It is important to find out how long the employment has lasted. After two years' service, an employee has the right not to be "unfairly" dismissed. For a dismissal to be fair there must be both a permitted reason to dismiss and the employer must ...
	15.3 Even if the employee has served less than two years' service, it is prudent to follow a fair process, and give the reason for dismissal, in order to protect against any claims such as for discrimination or whistleblowing, which are day one rights...
	15.4 Damages for discriminatory behaviour are unlimited but are compensatory and not punitive. They will reflect loss of wages and there is also an amount for injury to feelings, currently calibrated between £990 – £49,300 and aggravated damages. Ther...
	15.5 To advise, we will need to see a copy of the signed employment contract between the employer and the employee. This document should contain the terms relating to the notice required to end the relationship. It should also contain a payment in lie...
	15.6 An employee whose employment is terminated in breach of its contractual obligation to give notice will usually have a claim of wrongful dismissal unless the employee has for example committed an act of gross misconduct. The employee can claim dam...
	15.7 If an employee believes the employer has committed a fundamental breach then the employee can resign and claim constructive dismissal.
	15.8 It is possible to have a "protected conversation" with an employee about their leaving, with compensation. The fact of that conversation cannot then be used against the employee in any later unfair dismissal proceedings (but not discrimination pr...
	15.9 It is common for an employee to sign a settlement agreement waiving all claims in return for an ex gratia amount. A payment of just the amount the employee is entitled to under the contract will not usually be sufficient. Such an agreement has to...
	15.10 If 20 or more employees are being terminated at the establishment, there is an obligation to collectively inform and consult the recognised trade union or elect representatives and in essence consult on ways of mitigating the terminations betwee...
	15.11 If redundancy is the reason for the dismissal then the employee may be entitled to a statutory redundancy payment in addition to notice. There may also be an additional contractual right to a greater redundancy payment and you should carry out d...
	15.12 The treatment of any stock options or other employee benefits may be a useful way to leverage an agreed termination.




