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3SEC DISCLOSURE TRENDS—FEBRUARY AND MARCH

 Risk Factors: By early March, companies were taking different approaches. Companies that 
have significant operations or supply chains involving China, or that are particularly vulnerable to 
the impact of COVID-19, were including more tailored disclosures. As the situation has 
progressed since late January, we have seen an increase in registrants that include disclosure of 
risks related to COVID-19 in their annual reports on Form 10-K or Form 20-F, and such 
disclosures have become much more specific as to the likely ramifications of the global pandemic 
impact on their business.

 MD&A: Companies began including COVID-19-related disclosures in their MD&A that were 
customized for their business and industry. This disclosure often covered potential trends or 
uncertainties affecting subsequent periods, and it identified any direct business connection to 
China or surrounding areas, as well as any negative impact expected as a result of a reduction in 
people’s ability or willingness to travel. The language usually tracked the related risk factor or, 
where included, the financial statement subsequent events footnote.

 Financial Statement Subsequent Events Footnote: On February 19, 2020, SEC Chairman Jay 
Clayton noted in a public statement that companies and their auditors should consider whether 
financial statement disclosure about COVID-19 is appropriate in the subsequent events footnote. 
As of early March, most companies that included such disclosure were heavily concentrated in 
the travel and hospitality industries, but some companies with significant operations or supply 
chains involving China also included such disclosure. In each case, the subsequent events 
disclosure was tailored to the specific circumstances and operations of the company.



4SEC DISCLOSURE TRENDS

 Recent public company filing/disclosures trends:
 Form 10-K and Form 10-Q filings including risk factors relating to COVID-19, 

discussion of COVID-19 as a trend or factor affecting results in MD&A, and 
subsequent event footnote disclosures relating to COVID-19;

 Form 8-K filings updating or withdrawing previously provided guidance as a 
result of the impacts of COVID-19, as well as earnings press releases where 
companies have opted not to provide guidance for 2020 or interim periods given 
the uncertainty created by COVID-19;

 Form 8-K filings providing business operations updates (such as store closures, 
supply chain interruptions, etc.), typically as Regulation FD disclosure under 
Item 7.01, that provide specific and detailed information about the business and 
operational impacts of COVID-19 faced by particular companies or industries;

 Form 8-K filings reporting new material commercial contracts for businesses 
engaged in providing goods, pharmaceuticals, medical devices, or other 
supplies that may be used in combatting the pandemic;

 Form 8-K filings disclosing draws on revolving credit facilities as part of a 
company’s COVID-19 preparedness strategy;
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 Form 8-K filings disclosing capital structure updates, such as dividend 
suspensions, the suspension of share buyback programs, and the 
implementation of share buyback programs;

 Form 8-K filings including updated risk factors and/or trends and factors 
affecting MD&A disclosures from previously filed periodic reports;

 Form 8-K filings disclosing the temporary departure of an executive officer 
due to COVID-19;

 Form 8-K filings disclosing voluntary and involuntary salary or 
compensation reductions taken by Named Executive Officers (“NEOs”) in 
response to COVID-19; and

 Form 8-K filings and proxy statement disclosures regarding upcoming 
annual meetings—either being held using virtual means, or reserving the 
right to change to a virtual meeting depending on the developments with 
COVID-19—as well as bylaw amendments to allow for virtual meetings.



6SEC DISCLOSURE TOPIC 9

 March 25 Disclosure Topic 9 on COVID-19 Disclosures.
 While the SEC Staff Guidance recognizes that it may be difficult for 

a company to assess or predict with certainty the broad effects that 
COVID-19 will ultimately have on its business or operations (as 
many factors are beyond a company’s control), the guidance 
reminds companies that the risks and effects that they have 
experienced to date, or expect to experience in the future, and the 
ways in which their management is responding to the evolving 
circumstances may be material to investors and market 
participants.
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 How has COVID-19 impacted your financial condition and results of operations? In light of 
changing trends and the overall economic outlook, how do you expect COVID-19 to impact your 
future operating results and near-and-long-term financial condition? Do you expect that COVID-
19 will impact future operations differently than how it affected the current period?

 How has COVID-19 impacted your capital and financial resources, including your overall liquidity 
position and outlook? Has your cost of or access to capital and funding sources, such as 
revolving credit facilities or other sources changed, or is it reasonably likely to change? Have 
your sources or uses of cash otherwise been materially impacted? Is there a material uncertainty 
about your ongoing ability to meet the covenants of your credit agreements? If a material 
liquidity deficiency has been identified, what course of action has the company taken or proposed 
to take to remedy the deficiency? Consider the requirement to disclose known trends and 
uncertainties as it relates to your ability to service your debt or other financial obligations, access 
the debt markets, including commercial paper or other short-term financing arrangements, 
maturity mismatches between borrowing sources and the assets funded by those sources, 
changes in terms requested by counterparties, changes in the valuation of collateral, and 
counterparty or customer risk. Do you expect to disclose or incur any material COVID-19-related 
contingencies?

 How do you expect COVID-19 to affect assets on your balance sheet and your ability to timely 
account for those assets? For example, will there be significant changes in judgments in 
determining the fair-value of assets measured in accordance with U.S GAAP or IFRS?
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 Do you anticipate any material impairments (e.g., with respect to goodwill, intangible assets, 
long-lived assets, right-of-use assets, investment securities), increases in allowances for credit 
losses, restructuring charges, other expenses, or changes in accounting judgments that have 
had or are reasonably likely to have a material impact on your financial statements?

 Have COVID-19-related circumstances such as remote work arrangements adversely affected 
your ability to maintain operations, including financial reporting systems, internal control over 
financial reporting and disclosure controls and procedures? If so, what changes in your controls 
have occurred during the current period that materially affect or are reasonably likely to materially 
affect your internal control over financial reporting? What challenges do you anticipate in your 
ability to maintain these systems and controls?

 Have you experienced challenges in implementing your business continuity plans or do you 
foresee requiring material expenditures to do so? Do you face any material resource constraints 
in implementing these plans?

 Do you expect COVID-19 to materially affect the demand for your products or services?
 Do you anticipate a material adverse impact of COVID-19 on your supply chain or the methods 

used to distribute your products or services? Do you expect the anticipated impact of COVID-19 
to materially change the relationship between costs and revenues?

 Will your operations be materially impacted by any constraints or other impacts on your human 
capital resources and productivity?

 Are travel restrictions and border closures expected to have a material impact on your ability to 
operate and achieve your business goals?
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PRACTICAL GUIDANCE AROUND THE DECISION MAKING 
PROCESS AND WHAT TO DISCLOSE

 Helpful reminders, from an SEC enforcement and litigator’s 
perspective
 Demonstrate good faith

 Involve counsel – internal and external
 Pick up the phone and discuss the issues
 Collaborate with others and designate point personnel
 Follow designed policies and procedures
 Listen to the whistleblowers

 Considerations about the process and the disclosures
 Duty to update and duty to correct
 Affirmative statements vs. omissions
 Embrace qualifying statements

 Forward-looking statements / bespeaks caution doctrine 



10LIKELY SEC ENFORCEMENT INTEREST

 False and misleading statements
 Impact on the business
 Risk disclosures
 Accounting disclosures
 Sales figures 

 Inquiries related to MNPI and the disclosure process
 Insider trading
 Reg FD

 Controls Inquiries 
 Internal controls
 Disclosure controls



11SECURITIES FRAUD CASES—COVID-19

Inovio Pharmaceuticals, Inc.
 Asserts claims under Sections 10(b) and 20(a) of the Securities 

Exchange Act of 1934.
 Focuses on statements made by CEO concerning the company’s 

ability to produce a COVID-19 vaccine. 
 CEO stated in public that Inovio had developed a COVID-19 vaccine 

within “three hours” and expected to start testing the vaccine in the 
coming months. 

 Following these statements, stock price more than quadrupled. 
However, after one research outlet publicly challenged CEO’s 
claims, CEO disclosed that Inovio did not possess a vaccine, but 
instead had “designed a vaccine construct”—a precursor to a 
vaccine. 

 Stock price dropped 71% on this news.



12SECURITIES FRAUD CASES—COVID-19

Norwegian Cruise Lines
 Asserts claims under Sections 10(b) and 20(a) of the Securities 

Exchange Act of 1934.
 Complaint alleges that company issued a series of disclosures in 

February 2020 that discussed a positive outlook for the company 
and “touted” the company’s procedures to protect the health and 
safety of guests and crew. 

 These statements were allegedly false because company was 
allegedly “providing customers with unproven and/or blatantly false 
statements about COVID-19 to entice the purchase of cruises.” 
 News articles cited “leaked” documents from company, purportedly 

suggesting that it directed its salesforce to lie to customers about 
COVID-19, including that the virus cannot live in “tropical temperatures” 
and was an “overhyped pandemic scare.”

 Following these reports, stock fell roughly 60%.



13SECURITIES FRAUD CASES—COVID-19

 What to expect?
 Event-driven securities litigation
 Accuracy is paramount
 Undisclosed materialized risks a potential fertile ground
 The generic versus the specific
 Causation conundrum



14FIRST QUARTER FINANCIAL REPORTING

 The SEC Staff Guidance contemplates that issuers may reflect the nonrecurring 
charges and expenses associated with COVID-19 in their non-GAAP financial 
measures. However, issuers must ensure that any non-GAAP financial measures 
comply with Item 10 of Regulation S-K and Regulation G, including the following:
 highlighting why the measure or metric is useful and how it helps investors assess the 

impact of COVID-19 on the company’s financial position and results of operations;
 taking care to afford equal or greater prominence to the most comparable GAAP measures;
 reconciling non-GAAP measures to the most comparable GAAP measures; the Staff will, for 

purposes of COVID-19 related disclosures, allow issuers to reconcile non-GAAP financial 
measures to preliminary GAAP results, or a range of preliminary GAAP results, that may 
require additional information and analysis to complete;

 if a company presents non-GAAP financial measures that are reconciled to provisional 
amount(s) or an estimated range of GAAP financial measures in reliance on the above 
position, it should limit the measures in its presentation to those non-GAAP financial 
measures it is using to report financial results to its board of directors; and

 if a company presents non-GAAP financial measures that are reconciled to provisional 
amount(s) or an estimated range of GAAP financial measures, it should explain, to the 
extent practicable, why the line item(s) or accounting is incomplete, and what additional 
information or analysis may be needed to complete the accounting.



15FAQS

 Q: Are we obligated under SEC rules to update investors about the 
impacts of COVID-19 on our business?

 Q: How frequently are we obligated to update investors about 
impacts, particularly where our business is changing day-to-day?

 Q:  Should we close our trading window for insiders?
 Q: What liability do we have for statements made relating to 

COVID-19? Are the forward-looking statements we make protected 
from liability?

 Q: We previously released guidance—do we have to update it?
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